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I.
INTRODUCTION

This "compare and contrast" Note will demonstrate how
controlling shareholders are generally treated in the U.S.' and
in Italy when they engage in freeze out transactions.2 Gener-
ally, the term "freeze out" refers to transactions in which a con-
trolling shareholder buys out all the minority shares, and con-
sequently becomes the 100% owner of the corporation's stock.
This Note focuses on the use of freeze out mergers and freeze
out tender offers (hereinafter also freeze out oriented tender
offer). A freeze out merger merely represents a merger ap-
proved by the controlling shareholder, in which the cash/non-
equity consideration offered to minority shareholders reflects
the intent to freeze them out of the corporation. A freeze out
oriented tender offer is capable of achieving the same result
with a two-step mechanism: a) a voluntary bid on all the out-
standing shares by the controlling stockholder, followed by b)
a short-form merger, which is a truncated simplified form of
merger expressly allowed in most legal systems so long as the
controlling bidder acquires a very high percentage of the stock
(such as 90% in the U.S.).3

In both the U.S. and Italy, these two kinds of freeze out
transactions can create a potential conflict of interest between

1. Although securities laws are regulated by the federal government,
each U.S. state enacts its own body of corporate law. Throughout this Note,
the author will employ the laws of Delaware as illustrative of "U.S." corporate
law. Indeed, Delaware is considered the preferred state of incorporation for
U.S. companies. Delaware's advantages include a flexible formation process,
sophisticated statutory law (the Delaware General Corporation Law, DEL.

CODE ANN. tit. 8 § 101-398), and a specialized court system. See generally
LEwIS J. BLACK, JR., DEL. DEP'T OF STATE, WHY CORPORATIONS CHOOSE DELA-

wARE (2007). For example, over 50% of publicly traded corporations in the
U.S. and over 60% of Fortune 500 companies are incorporated in the State
of Delaware. DEL. DEP'T OF STATE: Div. OF CORPs, ABOUT AGENCY, http://
www.corp.delaware.gov/aboutagency.shtml.

2. For background on "freeze out" transactions, see generally Edward F.
Greene, Corporate Freeze-Out Mergers: A Proposed Analysis, 28 STAN. L. REV. 487
(1976); Victor Brudney & Marvin A. Chirelstein, A Restatement of Corporate
Freezeouts, 87 YALE L.J. 1354 (1978).

3. Similarly Italy provides for a high threshold 95%, in accordance with
the latest amendments to the Italian Security Law. Decreto Legislativo
[D.Lgs.] 24 febbraio 1998, n. 58, art. 108, in G.U. 26 marzo 1998, n. 71,
amended by D.Lgs. 19 novembre 2007, n. 229, art. 3, in G.U. 13 dicembre
2007, n. 289 (raising the threshold from ninety to ninety-five percent).
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controlling and minority shareholders. The reason is that
freeze outs are mainly recognized as self-dealing transactions.4

In other words, the controlling shareholder's ability to abuse
the managerial power of the corporation to the detriment of
the minority shareholders creates a serious conflict of interest
between the controlling and the minority shareholders them-
selves. The minority shareholders are left facing the risk of a
freeze out. In such a context, the minority shareholders may
be the "victim" of the real rights conferred on controlling
shareholders: after a controlling shareholder has exerted
these rights, it is the minority shareholders who are ejected
from the firm. Policymakers have tried to strike a balance be-
tween the potential benefits going to controlling shareholders
and those going to minority shareholders. Undoubtedly,
freeze out transactions are permissible because the law recog-
nizes that economic efficiencies may arise where only one
shareholder owns a firm. However, the law must also balance
the economic interests of the current minority shareholders
when such transactions occur.

In fact, lawmakers have realized that these transactions
could play a key role in strengthening the economy, and that
on efficiency grounds the threat of a minority veto on such
transactions represents a worse scenario than any potential
abuse committed by a controlling shareholder. The efficiency
rationale relies on controlling shareholders using freeze outs
to obtain 100% ownership and to then invest in riskier projects
(so as to decrease agency costs by fostering ownership concen-
tration and oversight quality), to eliminate the burden of dis-
closure requirements, and to reduce the costs of meetings, au-
diting, shareholder litigation, and other events associated with
minority shareholders.5 As mentioned earlier, the goal in reg-

4. Self dealing occurs when "one takes an action in an official capacity
which involves dealing with oneself in a private capacity and which confers a
benefit on oneself." KENNETH KERNAGHAN & JOHN W. LANGFORD, THE RE-
SPONSIBLE PUBLIC SERVANT 142 (1990). In a corporate context, an officer or
other fiduciary (e.g., a controlling shareholder) who takes advantage of his
or her position by putting self-interests before, rather than after, the princi-
pals' (e.g., shareholders') interests during the course of a specific transac-
tion engages in a "self-dealing" transaction. For a survey of multinational
approaches to regulate self-dealing transactions, see Simeon Djankov et al.,
The Law and Economics of Self-Dealing, 88 J. FIN. ECON. 430 (2008).

5. 1A MARTIN LIProN & ERICA H. STEINBERGER, TAKEOVERS AND

FREEZEOUTS § 9.01 (2003).
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ulating these transactions is to find a balance both between
efficiency and distributive fairness, and between the potential
benefits going to controlling shareholders and those going to
minority investors.

Over the years, the U.S. and Italy have demonstrated a
different approach in regulating freeze out mergers and
tender offers.6 Italy's law has not long provided for specific so-
lutions unlike the well established body of doctrines under
U.S. law. In Italy, it was only with the enactment of the Italian
Security Law (ISL) in 1998 that regulation for these kinds of
transactions was first introduced.7 A further development
came in 2007 with the implementation of the European Union
Takeover Directive, which has partially modernized Italy's
treatment of freeze out transactions.8 However, with respect
to the two forms of freeze out transactions under comparison
in this Note, Italy permits freeze out tender offers but prohib-
its freeze out mergers. The Italian system provides only for a
freeze out right that is triggered when the controlling share-
holder owns 95% of the corporation's stock. Controlling
shareholders can usually obtain such a high threshold only af-
ter a successful tender offer. As a result, Italy's regulation of
freeze outs under the ISL provides only for a freeze out ori-
ented tender offer followed by a short form direct acquisition
of the remaining stock. Nonetheless, some ambiguous provi-

6. See, e.g., MichaelJ. McGuinness & Timo Rehbock, GoingPrivate Trans-
actions: A Practitioner's Guide, 30 DEL. J. CORP. L. 437 (2005); Clark W. Furlow,
Back to Basics: Harmonizing Delaware Law Governing Going Private Transactions,
40 AKRON L. REv. 85 (2007); Ehud Kamar et al., Going-Private Decisions and the
Sarbanes-Oxley Act of 2002: A Cross-Country Analysis, 25J. L. ECON. & ORG. 107
(2009) (discussing the effect of Sarbanes-Oxley on driving U.S. firms to exit
the capital markets); Alessandro Pomelli, "Delisting" di Societd Quotata tra In-
teresse dell'Azionista di Controllo e Tutela degli Azionisti di Minoranza, 54 RIVIsTA
DELLE SOCIETA 407 (2009) (discussing freeze-out rights under Article 15 of
the European Takeover Directive with respect to Italy specifically).

7. D.Lgs. 58/1998, amended by D.Lgs. 229/2007.
8. On November 19, 2007, Legislative Decree No. 229 amended the ISL

to implement Directive 2004/25, of the European Parliament and of the
Council of 4 April 2004 on Takeover Bids, 2004 O.J. (L 142) 12. See also
supra note 3 and accompanying text. Directives of the European Union re-
present one of the main instruments the European Union uses to legislate.
However, such rules are not automatically enforceable, requiring instead im-
plementation by each Member State through an enactment of a specific,
local law.
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sions of the Italian civil code (hereinafter C.c.) may create a
loophole in the prohibition of freeze out mergers.9

In contrast, the U.S. expressly allows controlling share-
holders to freeze out minority shareholders either through the
performance of freeze out mergers or freeze out oriented
tender offers (usually followed by a short-form merger). The
U.S. focuses on how best to regulate the process of carrying
out freeze out transactions. However, the fact that the Dela-
ware courts use one standard to review the freeze out merger
and a different standard to review the freeze out tender offer
has raised an academic debate over the policies to be adopted.
The debate focuses on whether the identical result of these
two forms of freeze out transactions is a sufficient reason to
cause them both to be reviewed under the same standard.10

9. Regio Decreto [R.D.]16 marzo 1942, n. 262, art. 2437-ter, in G.U. 4
aprile 1942, n. 79.

10. The main standard of review in U.S. corporate law is the business
judgment rule (hereinafter the BJR). This standard is predicated on the
principle that "the business affairs of a corporation are managed by or under
the direction of its board of directors." McMullin v. Beran, 765 A.2d 910,
916 (Del. 2000) (citing DEL. CODE ANN. tit. 8, § 141(a)); accord Cede & Co. v.
Technicolor, Inc., 634 A.2d 345, 360 (Del. 1993). Because the board of di-
rectors possesses both the duty and the right to manage the corporation, the
BJR requires courts to defer to business decisions made by the board as long
as those decisions comply with the board's fiduciary duties of loyalty, due
care, and good faith. See, e.g., Aronson v. Lewis, 473 A.2d 805, 811-12 (Del.
1984). That is, the BJR shields directors from legal liability if they have per-
formed their official duties diligently and carefully. Accordingly, the BJR is
both a procedural rule and a substantive rule. As a procedural rule, it places
the burden of proof on the plaintiff to plead facts that overcome the court's
presumption that the directors have acted consistently with their fiduciary
duties. As a substantive rule, it limits directors' liability to only those busi-
ness decisions not made with care, loyalty, or good faith. See, e.g., Franklin
Ballotti & James J. Hanks, Rejudging the BusinessJudgment Rule, 48 Bus. LAw.
1337, 1339-40 (1993). If, however, the plaintiff rebuts the initial presump-
tion, then the BJR does not apply. Instead, the court reviews the merits and
substance of the board's decision under the "entire fairness" standard of
review. Thus, courts generally apply the entire fairness standard to freeze
outs because of the self-dealing nature of the challenged transaction. See,
e.g., Williams v. Geier, 671 A.2d 1368, 1378-82 (Del. 1996); Cinerama, Inc. v.
Technicolor, Inc., 663 A.2d 1156, 1162 (Del. 1995); In re Gaylord Container
Corp. S'holder Litig., 753 A.2d 462, 476 (Del. Ch. 2000). Under the entire
fairness standard, the burden of proof shifts from the plaintiff to the defen-
dant directors to show that the challenged transaction both resulted from a
fair dealing process and represents a fair price. Of course, the entire fair-
ness standard places a heavy burden on directors and does not show the
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The U.S. and Italy also seem to differ with respect to the
founding philosophies underlying "shareholder status." Where
the U.S. considers the relationship between the shareholders
and the firm to consist of financial and voting rights, Italy's
perspective has long envisaged such status as based on a pure
"untouchable" right of property. Due to the typical "expropri-
ating effect" of freeze outs, this difference in the view of share-
holder status is likely the driving force behind the dissimilar
trends that have developed in the regulation of freeze out
transactions in both of these legal systems. While many of It-
aly's academics still view shareholders as the absolute property
owners of a company's stock, the U.S. maintains a more flexi-
ble view that is based on the belief that shareholders are only
entitled to mere financial and voting rights. However, this arti-
cle will show that since the 1998 introduction of freeze out
regulation, Italy's property-based view has now progressed to-
wards a more flexible approach that is closer to market devel-
opment needs and that possesses the degree of transactional
flexibility offered in the U.S.

Part I of the Note examines freeze-out transactions in the
U.S. and the development of the legal doctrines governing
such transactions, including the line of Delaware cases which
have molded a bifurcated standard in reviewing freeze outs.
The focal point of academic debate, which concerns the po-
tential uncertainty and chance for opportunism involved in
choosing the type of freeze out transaction to use, will also be
discussed. Part II will focus on: 1) an overview of the treatment
of freeze outs under Italian law; 2) the European Directives'
role in Italy's law on freeze outs; 3) the ISL, which is the only
Italian law governing freeze outs; 4) Italy's Civil Code rules
concerning liability and the potential loophole in the ban of
freeze out mergers; 5) the potential advantages involved in
carrying out a freeze out oriented tender offer; and 6) the
constitutional aspects of freeze out rights." In Part III, the

same degree of deference to directors' conduct evident in the BJR. Determi-
nation of the applicable standard of judicial review is thus of vital impor-
tance for shareholder litigation. See generally DENNISJ. BLOCK, NANCY E. BAR-
TON & STEPHEN A. RADIN, THE BusiNEss JUDGMENT RULE: FIDUCIARY DUTIES
OF CORPORATE DiREcroRs (5th Ed. 1998).

11. As stated in notes 6-9, supra, and accompanying text, Italian law does
not seem to permit freeze out mergers. However there is an ambiguity em-
bedded within C.c. art. 2437-ter that may operate to partially bypass Italy's

Imaged with Permission of N.Y.U. Journal of Law & Business

936 [Vol. 7:931



2011] CONTROllNG SHAREHOLDERS' FIDUCIARY DUTIES

Note concludes with a more direct analysis of the U.S. and Ital-
ian treatment of freeze outs, demonstrating how the effects of
these two different regimes are actually more similar than one
would expect at first blush.

II.
THE U.S. RATIONALE AND LEGAL STANDARDS

GOvERNING FREEZE OUTS

A. U.S. Development of Freeze Outs1 2

The U.S. legal doctrines concerning freeze outs and con-
trolling shareholders hinge on a bipolar regime that treats
freeze out mergers differently than freeze out oriented tender
offers. This bipolar regime developed through a line of impor-
tant cases and entailed great controversy and criticism.

In the 1960s and 1970s, controlling shareholders began
taking advantage of the poor market conditions by making use
of fire-sale prices to freeze out minority shareholders. In the
absence of actual protections for minority investors, control-
ling shareholders started to take companies public and then
subsequently make profits by going private and freezing out
the minority investors whose stock was continuously under-
priced. The performance of these transactions took the form
of a statutory long-form merger, as provided for in § 251 of the
Delaware General Corporation Law (hereinafter DGCL)."

prohibition of freeze out mergers, thus requiring comparison of such mech-
anism under the civil code with freeze out tender offers that are expressly
permitted by the ISL.

12. U.S. concern over freeze outs and controlling shareholders began in
the early twentieth century. During the 1920s, minority shareholders
enjoyed virtually untouchable property rights. Over time, the wisdom of
such a protectionist regime was increasingly questioned and modified,
leading to increased instances of going private transactions, including freeze
out mergers and tender offers. See Elliot J. Weiss, The Law of Take Out
Mergers: A Historical Perspective, 56 N.Y.U. L. Riv. 624, 626-57 (1981). This
subsection addresses only the more nuanced development of the doctrine
after the middle of the twentieth century.

13. DGCL Section 251 permits two or more corporations existing under
the laws of Delaware to merge into a single corporation, provided there is
(1) an agreement of merger, (2) approval by the directors of each corpora-
tion, and (3) approval by a majority of the stockholders of each corporation.
DEL. CODE ANN. tit. 8, § 251 (2010). The statute further provides for various
notice and formality requirements to effect the three principal requirements
identified above as well as for certain exceptions. Id.
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Pursuant to DGCL § 251, statutory mergers require approval
from both the board of directors and the shareholders of
more than 50% of the outstanding stock. However, this protec-
tion was of no help to minority shareholders in situations
where the controlling party was on both sides of the transac-
tion. The SEC responded to such concerns, as a matter of fed-
eral securities law, by promulgating Rule 13e-3, which for the
first time provided partial protection to minority shareholders
by imposing a duty of disclosure on the board to inform share-
holders of the fairness of the transaction and of the existence
of different share-valuation opinions. 14

B. Appraisal: The Origin of Protection for U.S.
Minority Shareholders

The original form of procedural protection for minority
shareholders evolved from appraisal rights to the flexible use
of breach of fiduciary duty claims. The use of appraisal rights
represents the first shift towards a new definition of the minor-
ity equity interest: a shift from a property-based approach to
financial-based protection. 15 Appraisal is a judicial remedy
permitting shareholders who voted unsuccessfully against a

14. 17 C.F.R. § 240.13e-3 (2003). The SEC promulgated Rule 13e-3
under Section 13(e) of the Securities Exchange Act of 1934, as amended by
the Williams Act of 1968. Whenever an issuer of publicly traded securities or
its "affiliate," a term which includes controlling shareholders of public com-
panies, purchases equity in the issuer, initiates a tender offer, or conducts a
proxy contest, Rule 13e-3 requires the issuer to publicly disclose certain in-
formation. The rule's principal concern is the informational advantage an
issuer or affiliate would likely possess when dealing in its own stock and its
consequential ability to dictate terms of the negotiation. See Howing Co. v.
Nationwide Corp., 826 F.2d 1470, 1475 (6th Cir. 1987) ("Section 13(e) (1) of
the Securities Exchange Act was not part of the original statute but was ad-
ded by the Williams Act in 1968. The stated purpose of the Williams Act was
to protect investors from potential manipulation of tender offers and corpo-
rate repurchases of stock."). Accordingly, the issuer must disclose, inter alia,
the terms of the transaction and state its belief that those terms are fair. 17
C.F.R. § 240.133-100 (2003) (Items 1 and 8 of Schedule 13E-3). A material
misstatement in this disclosure - for example, a statement that the company
believes the terms are fair when it has reason to know that they are unfair -
subjects the issuer to antifraud liability. E.g., Howing, 826 F.2d at 1474.

15. See, e.g., Bayless Manning, The Shareholder's Appraisal Remedy: An Essay
for Frank Coker, 72 YALE L.J. 223, 231 (1962) (arguing that then-recent ap-
praisal statutes encourage courts to see appraisal as the best remedy for fidu-
ciary breaches); Hideki Kanda & Saul Levmore, The Appraisal Remedy and the
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merger to seek the fair value of their stock rather than acqui-
esce to the merger against their will.16 In the freeze out con-
text, the appraisal procedure, its liquidity purpose, and its
rigid application of the Delaware Block Method' 7 were unat-
tractive to minority shareholders.18 The appraisal remedy
merely represented a safety valve to allow dissenting minority
investors to bring an individual action to determine whether
the value of the stock was fair. Courts then revised their
method of valuation.19 Judges were able to consider the na-
ture of the transaction and the asymmetry of power between
controlling and minority shareholders. The employment of

Goals of Corporate Law, 32 UCLA L. REv. 429, 433-37 (1985) (surveying the
purported goals of various state appraisal remedies).

16. In Delaware, for example, DGCL § 262 permits shareholders of any
corporation subject to a merger or consolidation to seek, and receive from
the corporation, a court-made valuation of the minority stock. Appraisal is
not available, however, where mergers do not require shareholder approval
or where the dissenting shareholder would receive shares of a surviving cor-
poration that is publicly traded (since the dissenting shareholder could sim-
ply sell those shares in a liquid, transparent market for fair value). DEL.

CODE ANN. tit. 8, § 262 (2010). See also Robert B. Thompson, Exit, Liquidity,
and Majority Rule: Appraisal's Role in Corporate Law, 84 GEo. L.J. 1, 3-4 (1995)
(arguing appraisal statutes were introduced in concert with the repeal of
statutes requiring unanimous shareholder approval to effect mergers and
other major corporate changes).

17. Under this method, "[ellements of value, including assets, earnings,
and market price are given a dollar figure, assigned percentage weights, and
then summed to yield a weighted average value per share." Rosenblatt v.
Getty Oil Co., 493 A.2d 929, 934 n.6 (Del. 1985).

18. The individual nature of the action, the rigidity of the damages calcu-
lation, the often arbitrary assignment of the relevant weights to the three
factors, and small attorney's fees were obstacle to appraisal's attractiveness
for minority shareholders. See, e.g., Cede & Co. v. Technicolor, Inc., 542 A.2d
1182 at 1187 n.7 (Del. 1988) (criticizing the Delaware Block Method as
"rigid or stylized" and "a structured and mechanistic procedure [that] is out-
moded"); Joel Seligman, Reappraising the Appraisal Remedy, 52 GEO. WASH. L.
REv. 829, 854-56 (1984) (criticizing the weighting process for being "inde-
fensibly arbitrary and capricious").

19. Although Delaware courts may still use the Delaware Block Method,
the Delaware Supreme Court effectively abandoned its use in Weinberger v.
UOP, Inc. 457 A.2d 701, 713 (1983). See, e.g., Rosenblatt, 493 A.2d at 940 ("we
ruled [in Weinberger] that the Delaware Block Method was no longer the ex-
clusive mechanism of value"; "Weinberger did not abolish the block formula,
only its exclusivity as a tool of valuation"); In re Radiology Assocs., Inc. Litig.,
611 A.2d 485, 496 (Del. Ch. 1991) ("the Delaware courts have used the Dela-
ware Block Method infrequently since Weinberger").
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this kind of intrinsic analysis to determine the value of the
stock clarified the insufficiency of appraisal in protecting mi-
nority shareholders. Such a new approach led to the introduc-
tion of further protection in the form of a minority share-
holder's claim of breach of fiduciary duty.20

C. Delaware Cases: Freeze Out Long Form Mergers

The shift of perspective toward greater safeguarding of
minority shareholders' financial interests left other issues re-
lated to the risk of conflicted boards and controlling share-
holders' fiduciary duties unresolved. The first cases coming
from Delaware showed a contradictory approach toward mi-
nority shareholders' protection, ranging from appraisal rights
to the application of an "entire fairness"2' standard of re-
view.22

20. As a leading hornbook puts it:
[I]n case of breach of fiduciary duty, the Chancery Court might
order a "rescissory" measure of damages-in other words, instead
of measuring damages based upon the difference between what the
minority shareholders received in the merger, and the value of the
minority's stock at the time of the merger, the court might award
damages based upon the difference between what the minority
shareholders received, and the value of the stock at the time of the
damage award. If the provable value of the minority's interest in-
creases after the majority forces out the minority, this rescissory
measure gives a larger award than would an appraisal.

FIRa.IN A. GEVURTZ, CORPORATION LAW 737 (2000).
21. See supra note 10 and accompanying text (defining the entire fairness

standard).
22. The first cases involving freeze out transactions offered different,

confusing approaches to minority shareholders' protection. See Roland Int'l
Corp. v. Najjar, 407 A.2d. 1032 (Del. 1979); Santa Fe Indus. Inc. v. Green,
430 U.S. 462 (1977); Stauffer v. Standard Brands Inc., 187 A.2d 78 (Del.
1962); Sterling v. Mayflower Hotel Corp., 93 A.2d 107 (Del. 1952); Whereas
in Sterling v. Mayflower Hotel Corp. the entire fairness of the transaction had to
be established by valuation of the adequacy of price, in Stauffer the court
held that where "the real relief sought is the recovery of the monetary value
of plaintiffs shares - relief for which the statutory appraisal provisions pro-
vided an adequate remedy. . . that remedy [i]s exclusive." Stauffer, 187 A.2d
at 80. Criticism of Delaware's burgeoning approach led some minority in-
vestors to bring their cases in the federal courts, arguing that Rule 10b-5
under the Securities Exchange Act of 1934 should be construed to prohibit
transactions for invalid purposes at unfair prices as securities fraud. In Santa
Fe Industries. Inc, the U.S. Supreme Court rejected that argument, though it
warned Delaware to modify its approach. The Court held, "there may well
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Weinberger v. Universal Oil Products Co. established Dela-
ware's current standard for evaluating freeze out mergers.
Rather than limit remedies to appraisal, Weinberger enabled
breach of fiduciary duty claims challenging freeze out mergers
to be brought as class actions for rescissory damages. 23 Re-
gardless of whether rescissory damages are awarded, if minor-
ity shareholders are successful in a class action, they can also
seek to enjoin the merger. These severe consequences can
serve as deterrents, causing controlling shareholders to desist
from engaging in unfair transactions in the first place.

The facts in Weinberger can help clarify the reasons for this
change in regime. Signal Companies was the majority control-
ling shareholder of UOP. It was interested in performing a
merger and freezing out UOP's minority shareholders. The
minority investors filed a class action, claiming that the price
considered for the completion of the transaction was not fair
and that UOP's board of directors breached its fiduciary duty.
In particular, the plaintiffs' complaint was that Signal (the ac-
quirer/controlling shareholder) forced UOP (the target com-
pany) into a deal that was unfair to the remainder of the mi-
nority shareholders. Moreover, the plaintiffs argued that cer-
tain directors, who were occupying seats on both the board of
Signal and of UOP, did not inform minority shareholders
about an internal UOP's valuation study revealing that UOP
would be a good investment for Signal at a price of $24 per
share, much higher than the price of $21 that was included in
the final offer from Signal. The Chancery Court did not sup-
port those claims but the Delaware Supreme Court reversed
and held that the process of negotiating and finalizing the
merger did not reflect the requirements of the entire fairness
standard, remanding the case back to the Chancery Court for
a determination of fair price.

be a need for uniform federal fiduciary standards to govern [freeze out]
mergers such as that challenged in this complaint. But those standards
should not be supplied by judicial extension of § 10(b) and Rule lOb-5 to
cover the corporate universe . . . . Santa Fe Indus. Inc., 430 U.S. at 479-80.
The Delaware Supreme Court took this warning to heart two years later in
Roland International Corp., where it expressly overruled Stauffer by permitting
freeze out mergers only if accomplished for a "valid business purpose." Ro-
land Int'l Corp., 407 A.2d at 1036.

23. Weinberger, 457 A.2d at 714. See GEVURTz, supra note 20, for a defini-
tion of rescissory damages.
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The defendant's primary breach of fiduciary duty con-
cerned the conflict of interest of Signal's board members, who
were in charge of negotiating the merger on behalf of all of
UOP's shareholders despite the fact that they were standing
on both sides of the deal.2 4 The board of Signal was clearly
controlling UOP's board of directors. The Delaware Supreme
Court held that there was no "safe harbor" when directors of a
Delaware corporation are on both sides of a transaction, and
the fact that Signal's designees did not abstain from participat-
ing in the deal negates any claim of utmost good faith, undi-
vided loyalty and inherent fairness of the bargain.25 Prior to
Weinberger, the utilization of class actions for breach of fiduci-
ary duty claims concerned only the unfairness of price. The
Weinberger court tried to clarify that although it is the individ-
ual appraisal action that is the main tool for getting a fair
price, such appraisal actions would be inadequate to protect
minority shareholders when fraud, self dealing, misrepresenta-
tion, deliberate waste, or gross overreaching were also part of
the claim. The court therefore held that freeze out mergers,
where the controlling shareholder is using managerial power
to freeze out the minority and get 100% ownership of the firm,
exemplify a typical self-dealing transaction that can be chal-
lenged by minority shareholders in the form of a class action.

The duty of fairness in Weinberger also concerned the
asymmetry of non-public information and the failure of the
conflicted directors to fully disclose to the minority. UOP's di-
rectors were overtly interested in the transaction but did not
disclose all material information to the minority, keeping se-
cret Signal's intent to pay more than $21 per share. 26 Further-
more, through its conflicted UOP directors, Signal was benefit-
ing from UOP's non-public information to the detriment of
UOP's minority shareholders. In particular, the UOP directors
had a duty to disclose the share-valuation studies to the UOP's
minority shareholders in order to comply with their duty of

24. Certain directors were sitting at the same time on both UOP and
Signal's board. Weinberger, 457 A.2d at 704.

25. Id. at 710.
26. See A. C. Pritchard, Tender Offers by Controlling Shareholders: The Specter

of Coercion and Fair Price, 1 BERKELEY Bus. L.J. 83, 86 (2003) (arguing the
Weinberger court defined the standard of review ambiguously, begging
whether controlling shareholders would always be required to disclose every
element of a private valuation to comply with the entire fairness standard).
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loyalty to UOP. Because of its conflicted interest, Signal, as
controlling shareholder, had also a duty to disclose the mate-
rial information only to the extent it used UOP's private infor-
mation against the subsidiary's interest. Factors such as the
misuse of private information, the lack of loyalty of the con-
flicted UOP directors who were serving Signal's interests, Sig-
nal's initiation of the merger, and the CEO's super-authority,
all reveal the lack of an arm's length negotiation process. The
lack of free, disinterested arm's length negotiations is where
the court focused its fair dealing analysis.

In a footnote, the Weinberger Court made clear that a key
factor in an entire fairness analysis would be the actual per-
formance of arm's length bargaining.27 The entire fairness re-
view does not entail the same high deference to the board as
involved in the application of the BJR.28 However, as sug-
gested in Weinberger, the use of an actual independent commit-
tee in the negotiation of the deal and the obtainment of ap-
proval of the deal from an informed majority of the minority
can shift the burden of proof onto the plaintiff.29

Since Weinberger, lawyers representing controlling share-
holders often insist that these procedural tools (an indepen-
dent committee and a vote seeking approval from the majority
of the minority) be used in the process of carrying out freeze
out mergers. The goal is to avoid the uncertainty of the entire
fairness scrutiny and to shift the burden of proof back to the
plaintiffs. Moreover, firms in many jurisdictions beyond Dela-
ware have chosen to use these procedural devices in order to
avoid an entire fairness review being conducted by courts lack-
ing expertise in such controlling shareholder transactions.

In the initial cases following Weinberger, the judicial and
academic debate focused on the actual requirements and con-
sequences of utilizing independent committees and minority

27. Weinberger, 457 A.2d at 709 n.7 ("[T]he result here could have been
entirely different.. . . Particularly in a parent-subsidiary context, a showing
that the action taken was as though each of the contending parties had in
fact exerted its bargaining power against the other at arm's length is strong
evidence that the transaction meets the test of fairness.").

28. See supra note 10 and accompanying text.
29. See Weinberger, 457 A.2d at 709 n.7. See also Dennis J. Block &

Jonathan M. Hoff, Recent Developments in Delaware on Role of Disinterested Direc-
tors, N.Y. L.J., Apr. 26, 2001, at 5 (discussing role of independent special
committees).
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shareholder approval. Although DGCL § 144 permits "cleans-
ing" of self-dealing transactions, the question remained what
standard of review ought to apply to a self-dealing transaction
cleansed by Section 144.30 Two major viewpoints emerged.
One viewpoint, endorsed by Justice Jacobs, preserved the ap-
plication of entire fairness, but shifted the burden of proof to
the plaintiffs to show the challenged transaction was not fair.3'
The other viewpoint, endorsed by Chancellor Allen, applied
the default business judgment rule once the defendant direc-
tors demonstrated the transaction had been cleansed consis-
tent with DGCL Section 144.32

Further explanations regarding these procedures came
later in the cases of Rosenblatt v. Getty Oil Co. 33 and Kahn v.
Lynch Communication Systems, Inc.34 Rosenblatt dealt with the
majority of the minority approval mechanism. An action for
breach of fair price was brought in front of the Chancery
Court. The claim was denied, and the Supreme Court found
for the defendant. The effect of the majority of the minority
approval was to shift the burden of proof back to the plaintiff.
The Supreme Court held that on occurrence of a real arms-
length bargaining (such as by an independent committee), a
shifting of the burden of proof will occur. However, the court
held that in the absence of a special committee, approval by a
majority of the minority shareholders would be enough to
guarantee the burden shifting effect in cases involving self-

30. DGCL § 144 provides that a self-dealing transaction "shall not be void
or voidable solely for this reason [the existence of self-dealing] . . . if" (1) a
majority of informed and disinterested directors approves the transaction,
(2) a majority of informed and disinterested shareholders approve the trans-
action, or (3) the transaction is fair. DEL. CODE ANN. tit. 8, § 144 (2010).

31. Then-Vice Chancellor Jacobs first advanced this rule in Citron v. E. I.
Du Pont de Nemours & Co., 584 A.2d 490, 500 (Del. Ch. 1990).

32. See, e.g., Trans World Airlines, Inc. S'holder Litig., 1988 WL 111271,
at *7 (Del. Ch. Oct. 21, 1988) (Allen, C.) ("Both the device of the special
negotiating committee of disinterested directors and the device of a merger
provision requiring approval by a majority of disinterested shareholders,
when properly employed, have the judicial effect of making the substantive
law aspect of the business judgment rule applicable and, procedurally, of
shifting back to plaintiffs the burden of demonstrating that such a transac-
tion infringes upon rights of minority shareholders.").

33. 493 A.2d 929.
34. 638 A.2d 1110.
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dealing transactions.35 In effect, the Supreme Court endorsed
Justice Jacobs's view, first articulated in Citron v. E. L Du Pont de
Nemours & Co.3 6 This doctrine was further clarified nine years
later in Kahn.

The facts in Kahn concern the actions of Alcatel, which
owned 44% of Lynch's shares and was a de facto controlling
shareholder of Lynch. Alcatel tried to conduct a freeze out
merger. Lynch's board created a special committee to ex-
amine the deal. The committee was made of independent
members, whose clear mission was to negotiate the terms of
the deal at arm's length with Alcatel. The Chancery Court
found that the plaintiff should bear the burden of proof be-
cause of the real arm's length negotiation. The Supreme
Court remanded, holding that the committee did not show in-
dependence, as its judgment had been tainted by the threat of
a hostile bid. The Supreme Court explained that a shifting of
the burden of proof could only occur in cases involving a truly
independent bargaining committee.37 The Kahn holding was
meant to ensure firms take more concerted efforts to provide
special committees true independence and to show more than
a "perfunctory special committee of outside directors."38 Kahn
made it clear that both an absence of coercion and effective
negotiation were necessary before a defendant could benefit
from the burden-shifting effect.

This regulation of freeze out mergers under Weinberger,
Rosenblatt, and Kahn has had a constraining effect on control-
ling shareholders' actions. The benefits of this regulation are
felt by minority shareholders who can make use of fiduciary

35. Rosenblatt, 493 A.2d at 937 ("approval of a merger, as here, by an
informed vote of a majority of the minority shareholders, while not a legal
prerequisite, shifts the burden of proving the unfairness of the merger en-
tirely to the plaintiffs").

36. Id.
37. Kahn v. Lynch Commc'ns Sys., Inc., 638 A.2d 1110, 1121 (1994) ("Al-

though perfection is not possible, unless the controlling or dominating
shareholder can demonstrate that it has not only formed an independent
committee but also replicated a process as though each of the contending
parties had in fact exerted its bargaining power at arm's length, the burden
of proving entire fairness will not shift." (internal quotations omitted)).

38. Kahn v. Tremont Corp., 694 A.2d 422, 429 (Del. 1997) (citing Rabkin
v. Olin Corp., C.A. No 7547 (Del. Ch. 1990) (Consolidated); repinted in 16
DEL. J. CORP. L. 851, 861-62, 1990 WL47648 (1990), aff'd, 586 A.2d 1202
(Del. 1990)).
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duty claims against controlling shareholders. The control
wielded by a controlling shareholder taints freeze out mergers
with an undeletable self interest that automatically transfers
the initial burden of proof onto the controlling shareholder
himself. This is a deterrent for controlling parties and will lead
them to refrain from engaging in unfair conduct during freeze
out transactions. The consequences of the entire fairness stan-
dard and the burden shifting effect will incentivize controlling
parties to make their transactions with minority shareholders
more transparent, procedurally clean, and fair in the determi-
nation of the shareholders' stock value. Controlling sharehold-
ers are virtually forced under the strict entire fairness review to
make use of an independent committee and/or the majority
of the minority approval mechanism. In most situations, the
use of the special committee is far more convenient for con-
trolling shareholders than the approval mechanism. However,
one of the possible disadvantages is that such procedural and
substantive hurdles will make freeze outs so inconvenient for
controlling parties that they will cease to occur. It is possible
that even when minority shareholders are willing to be bought
out at a fair price when market conditions are poor, control-
ling shareholders may be discouraged from pursuing these
value maximizing deals. It is also possible that independent
committees would reject valuable deals simply because the
controlling shareholder is on the other side of the transaction.
Thus, the major risk of this regulation of controlling share-
holder freeze outs is that opportunities to achieve efficient re-
sults (from the perspective of both the controlling party and
minority investors) will be destroyed.

The holding of Kahn seems to extend the Weinberger analy-
sis in a rather broad way. The risks created come from the au-
tomatic use of entire fairness in any freeze out lawsuit, no mat-
ter what the real nature of the negotiating process has been.
The problems controlling shareholders face concern the po-
tential manipulation of valuation studies and the incapability
to prevent strike suits.3 9 Controlling parties can avoid the first

39. Strike suits are defined as "A suit (esp. a derivative action), often
based on no valid claim, brought either for nuisance value or as leverage to
obtain a favorable or inflated settlement." BLACK'S LAw DIcrIoNARY 1448
(7th ed. 1999). Due to the financial incentives of directors to settle the case
early rather than to prolong litigation until a final disposition on the merits,
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issue by ensuring that minority shareholders are informed of
all material information. If the controlling party can prove the
minority investors were fully informed, then significant and
easily manipulated issues of valuation will not have to be de-
cided by ajudge. With respect to the problem of strike suits, a
lucid analysis made by Vice Chancellor Strine in In re Cox Com-
munications is relevant. Weinberger required plaintiffs bringing
a fairness claim to plead with particularity. "Pleading with par-
ticularity" requirements are meant to keep strike suits out of
courts without harming the ability of minority shareholders to
seek protection against the performance of unfair deals. How-
ever, in Vice Chancellor Strine's own words, each Kahn-like
case "has a settlement value, not necessarily because of its mer-
its but because it cannot be dismissed." He argues that minor-
ity shareholders who have valid arguments concerning unfair
transactions as well as those who are bringing frivolous suits
will both easily satisfy the "pleading with particularity require-
ments." Firms often settle with the minority shareholders, both
those with valid arguments and those with strike suits, in order
to avoid the costs of discovery and other costs of litigation.
Even if it is a frivolous case, the uncertainty and close judicial
scrutiny involved in the entire fairness review will cause many
firms to settle with the minority shareholders.

In response to this concern, Vice Chancellor Strine has
proposed a new solution. He argues that we should maintain
the "pleading with particularly" requirements, but that we
should instead apply the BJR rather than entire fairness review
in cases where both an independent committee and the major-
ity of the minority approval mechanism were used by the de-
fendant directors.40 Under this regime, minority shareholders
would still be protected by the use of the two safeguards while
the board of directors would benefit from the deferential BJR
and no longer be inclined to settle strike suits.

However, the use of the BJR in reviewing self-dealing
transactions involving controlling shareholders may actually
jeopardize the interests of the minority investors. The use of
these two procedural safeguards might be enough to warrant a

such lawsuits are perceived as a kind of legal blackmail that most jurisdic-
tions try to limit.

40. In re Cox Commc'ns, Inc. S'holder Litig., 879 A.2d 604, 606-07 (Del.
Ch. 2005).
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return to the BJR and a move away from entire fairness review
in cases where the self-dealing transaction did not involve a
controlling shareholder (as provided in DGCL Section 144).
Yet, these same safeguards likely cannot suffice in cleansing
freeze out mergers conducted by controlling shareholders and
cannot warrant a return to the deferential BJR. The risks of
opportunistic behavior from controlling shareholders have to
be constrained and balanced with the efficiency advantages
that freeze out mergers might provide. For this reason, "plead-
ing with particularity" requirements together with the use of
entire fairness review in scrutinizing controlling shareholder
freeze outs appears to be the most appropriate solution for
both parties.

D. A New Standard for U.S. Freeze Out Oriented Tender Offers

In addition to the freeze out mergers, the U.S. offers con-
trolling shareholders other options to freeze out minority in-
vestors. In particular, this Note focuses on the use of freeze out
oriented tender offers.4 1 The more lenient approach the U.S.
courts used with regard to this kind of transaction is generally
justified because of the direct connection existing in a tender
offer between controlling and minority shareholders. 4 2 In
freeze out mergers, the conflict of interest of the target com-
pany's board of directors jeopardizes the interests of the mi-
nority shareholders and thus implicates review under the en-
tire fairness standard. In contrast, the direct, free, and individ-
ual acceptance of a tender offer by a minority shareholder,
properly informed of the terms and condition of the transac-
tion, justifies the more deferential review of the U.S. courts.

41. For the purposes of this Note, a "freeze out oriented tender offer"
means a two-step transaction that freezes out minority shareholders. Those
two steps are (1) a tender offer launched by the controlling shareholder
and, assuming the controlling shareholder holds greater than 90% of the
stock after that tender offer, (2) a short-form merger that freezes out the
remaining minority shareholders who had not tendered voluntarily.

42. See generally Michael A. Akiva, "During the Tender Offer" or Some Time
Around It: Helping Courts Interpret the Best-Price Rule, 7 TENN. J. Bus. L. 353
(2006) (discussing the "best price, all-holders" rule under federal securities
laws that requires that all shareholders be treated equally during a tender
offer); Note, The Developing Meaning of "Tender Offer" Under the Securities Ex-
change Act of 1934, 86 HARv. L. REv. 1250 (1973) (discussing the Williams
Act's effect on tender offers).
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However, the different treatment the Delaware courts used in
reviewing these two forms of transactions has raised an aca-
demic debate over the nature of these transactions and the
policies to be adopted. The debate focuses on whether the
identical result of these two forms of freeze out transactions
calls for review under one uniform standard.

The second line of cases focused on the development of
the standard of review for freeze out oriented tender offers.
Controlling shareholders had the chance to bypass the board
by making a hostile bid to acquire a certain majority of the
shares and then go forward to freeze out the outstanding mi-
nority (usually less than 10%) through a short-form merger.
Transactional attorneys were unhappy with the cumbersome
entire fairness standard applied to freeze out mergers. How-
ever, in the 1990s several cases were decided that paved the
way for an alternative standard of review that would govern
this two-step freeze out. Solomon v. Pathe Communications Corp.44

showed that the same standard of review would not apply to
both types of freeze out transactions. Solomon is a peculiar case.
It did not involve a real freeze out transaction. Credit Lyonnais
Banque Nederland was about to gain through foreclosure
89.5% of Pathe, in which it had a security interest. In addition,
the bank proposed a tender offer for the remaining shares.
Minority shareholders brought an action claiming that the
tender offer price was unfair and that the bid was coercive.

The Delaware Supreme Court held that fair price could
not be an issue if there is no trace of coercion 4 5 in a tender
offer. A voluntary tender offer cannot be seen as a self-dealing
transaction.46 In the absence of any misleading statement as

43. DGCL Section 253 permits a truncated merger process without the
formality of a shareholder vote when a corporate parent holds at least 90%
of the stock of its subsidiary. Effectively, the parent need only file its inten-
tion to conduct a "short form" merger in order to cash out the minority.
DEL. CODE ANN. tit. 8, § 253(a) (2010).

44. 672 A.2d 35 (Del. 1996).
45. In a tender offer, coercion exists when the bidder exerts pressure on

target shareholders to tender. This pressure may come in the form of pref-
erential compensation for early tendering shareholders, which in turn co-
erces everyone to tender for fear of a receiving a worse deal latter on.
Changes in federal securities laws, particularly the "best price, all-holders"
rule under the Williams Act, have limited the legality of coercion in tender
offers. See sources cited supra note 42.

46. Solomon v. Pathe Commc'ns Corp., 672 A.2d 35, 39-40 (Del. 1996).
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to the offer and in the absence of coercion, a voluntary tender
offer creates only a connection between non-related free parties.
controlling shareholders and minority shareholders. This deci-
sion built up a somewhat cryptic pathway into the new two step
freeze out process, but further clarifications were made in In re
Siliconix Inc. Shareholders Litigation and Glassman v. Unocal Explo-
ration Corp.47

In Glassman, claims were presented as to the legitimacy of
a controlling shareholder merger. Such merger differed from
the Weinberger line of cases because it was a short-form merger.
Glassman established a new standard for the back end of the
two step freeze out, focusing on the atypical procedural nature
of the short-form merger. The main difference lies in the ab-
sence of the requirement of shareholders' approval if the con-
trolling shareholder owns at least 90% of the stock of the tar-
get. Minority shareholders are only given the opportunity to
file for appraisal. The court held that the only way to look at
DGCL Section 253 was to interpret such provision as a trun-
cated and speedy process that may not be construed as to re-
quire entire fairness.48 The small participation of the minority
may not block convenient and Pareto-value maximizing deals
through the typical approval procedures required for a long
form merger. Hence, the only requirement that must be met
in a short-form merger is full disclosure of all material infor-
mation relevant to the minority shareholders.

In In re Siliconix, it became clear that a freeze out tender
offer was the most practicable way to freeze out minority share-
holders. The facts of the case do not relate yet to the second
step of the freeze out oriented tender offer; there is no analy-
sis over the standard of review to apply to the short form
merger, which is generally used to complete the freeze out ori-
ented tender offer as to get to 100% of the stock of the target
firm. However, practitioners had more clarity when the court
did not apply fairness review to "the front end" tender offer.4 9

47. In reSiliconix Inc. S'holder Litig., 2001 WL 716787 (Del. Ch.June 19,
2001); Glassman v. Unocal Exploration Corp., 777 A.2d 242 (Del. 2001). See
Guhan Subramanian, Post-Siliconix Freeze-Outs: Theory and Evidence, 36 J. LE-

GAL STUD. 17 (2007), for a thorough discussion of the effect of these two
cases.

48. Glassman, 777 A.2d at 247.
49. The "front end" of a freeze out tender offer is the tender offer, which

is followed by the "back end" short form merger. See supra note 41.
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Under the facts of the case, Vishay Intertechnology owned
80.4% of Siliconix stock. It bid for the remaining 19.6% of
Siliconix, but also claimed that a short-form merger for the
same amount per share would have followed upon realization
of the 90% condition. Siliconix's board of directors created an
ad hoc committee to verify the adequacy of the price per
share. The committee (whose independence was questiona-
ble) responded that the cash consideration per share was inad-
equate, and after an attempt to negotiate, Vishay presented
another exchange offer of 1.5 shares of Vishay stock for each
share of Siliconix. The offer did not contain any premium
over the market price but contained a majority of the minority
condition for the realization of the tender offer. One of the
minority shareholders, Fitzgerald, filed a suit to enjoin the
transaction. One of the issues was the unfair price of the offer.
Chancellor Noble took inspiration from Solomon by holding
that "as long as the tender offer is pursued properly, the free
choice of the minority shareholders to reject the tender offer
provides sufficient protection."5 0 The court considered the
discrepancy in the path to freeze out the minority and gave
two possible reasons for supporting such discrimination: the
direct interaction between the bidder and the minority share-
holders in the bargaining process, and the possibility for mi-
norities in a tender offer to retain their stock. Some academics
believe that this intrinsic conflict may not be completely eradi-
cated and propose to go back to a unique ex-post entire fair-
ness standard.5 1 In their article, Letsou and Haas sustained
the same view. 52

50. In re Siliconix, 2001 WL 716787 at *6. See also In re Aquila Inc.
S'holder Litig., 805 A.2d 184, 190 (Del. Ch. 2002) ("Delaware law does not
impose a duty of entire fairness on controlling stockholders making a non-
coercive tender or exchange offer to acquire shares directly from the minor-
ity holders." (citing In re Siliconix, 2001 WL 716787)).

51. See, e.g., Ely R. Levy, Freeze-Out Transactions the Pure Way: Reconciling
judicial Asymmetry Between Tender Offers and Negotiated Mergers, 106 W. VA. L.
REv. 305 (2004); Brian M. Resnick, Recent Delaware Decisions May Prove to Be
"Entirely Unfair" to Minority Shareholders in a Parent Merger with Partially Owned
Subsidiary, 2003 COLUM. Bus. L. REv. 253 (2003).

52. Peter Letsou & Steven M. Haas, The Dilemma That Should Never Have
Been: Minority Freeze Outs in Delaware, 61 Bus. LAw. 25 (2005). Letsou & Haas
argue for a return to the entire fairness standard and that Solomon has been
misinterpreted given its unique facts. Moreover, they argue that Kahn has
been read too broadly and that Weinberger should remain the default stan-
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Eventually, the result of this lengthy line of cases and de-
bate was the creation of a bifurcated standard. Transactions
leading to an identical outcome and sharing the same goal of
freezing out minority shareholders have been treated differ-
ently. In the case of a traditional long form merger, the more
minority-friendly entire fairness standard of review applies.
However, when controlling shareholders opt for a freeze out
oriented tender offer, with non-coerced, informed minority
shareholders, they may obtain the benefits of the BJR's defer-
ential standard of review.

Debate and open forums concerning the most convenient
form of protection for minority shareholders in the Delaware
and federal law were re-examined in In re Pure Resources Share-
holder Litigation.5 3 In that case, the Chancery Court attempted
to combine the two standards in the two step freeze outs. It did
so by introducing specific conditions that were meant to in-
crease minority protection in this particular type of transac-
tion.54 Yet, there are academics who firmly believe this case
did not modify the minority protection enough to eliminate
the great degree of discrimination existing between the two
U.S. freeze out pathways.55

It is remarkable thatjust before In re Pure, Chancellors Al-
len, Strine, and Jacobs published an article that took a stance

dard for all types of freeze out transactions. Such a reading of Kahn, they
continue, would redress the concern Vice Chancellor Strine noted in In re
Cox Commc'ns. However, in contrast to Vice Chancellor Strine's proposed
return to the BJR, Letsou & Haas recommend adherence to the entire fair-
ness standard albeit with additional procedural safeguards to shield control-
ling shareholders from meritless strike suits.

53. 808 A.2d 421 (Del. Ch. 2002).
54. Id. at 445 (applying the Solomon standard, rather than entire fairness

of Kahn, to a freeze out tender offer, but additionally requiring a showing
that (1) the tender offer is subject to a non-waivable majority of the minority
tender condition, (2) the § 253 merger will be consummated promptly at
the same price, and (3) the controlling shareholder has made no retributive
threats).

55. See, e.g., Christopher A. Iacono, Tender Offers and Short-Form Mergers by
Controlling Shareholders Under the Delaware Law: The "800-Pound Gorilla" Contin-
ues Unimpeded-In re Pure Resources, Inc., Shareholders Litigation, 28 DEL.

J. CoRP. L. 645, 667-71 (2003) (arguing that the additional protections will
have little practical effect in protecting minority interests and that the court
merely entrenched the freeze out tender offer as controlling shareholders'
preferred mechanism to gain complete control).
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very different from many others academics in the field.5 6 The
article illustrated the current situation and evaluated the pros
and cons of maintaining the fairness review for freeze out
mergers even when a special committee and/or a majority of
the minority vote were effectively used. Basically, they argued
the new disclosure obligations deriving from the SEC, the ac-
tivism of institutional investors, and the new technology all cre-
ated a rich flow of information that would enable minorities to
effectively cleanse self-interested mergers with a controlling
shareholder without being subjected to potential threats from
the controlling party. Also, the article observed that when an
independent committee is elected to evaluate the terms and
condition of the offer, if the offer is not coercive, the BJR
should apply. Yet, while exercising judicial scrutiny over the
independence of a special committee is difficult, the effective-
ness of the other procedural safeguard (the majority of the
minority vote) could be negated only on grounds of insuffi-
cient proxy disclosure or by showing that the vote was coerced.
As discussed earlier, this was already the basic rationale in
Kahn. In the second line of cases, the Chancellors deemed that
BJR should apply because otherwise judges would be allowed
to second-guess a business transaction that free and rational
investors had already approved, and would thus constitute a
threat to good business practices. Because of the similar effects
of the two protective safeguards, controlling shareholders have
very little incentive in using the majority of the minority stock-
holder's vote in freeze out mergers. For this reason, the con-
clusion of the Allen, Strine, and Jacobs article suggests that the
standard of review for freeze out mergers be revised to apply
the BJR, at least in cases where there was a non-coerced major-
ity of the minority vote. This view conflicts with that of other
academics who push for the application of the entire fairness
standard and interpret Kahn strictly.5 7

In In re Pure Resources, the minority shareholders tried to
enjoin an exchange offer by Unocal, the main controlling
shareholder of Pure Resources. The minority shareholders re-
lied on the previous Delaware court holdings and argued that

56. William T. Allen, Jack B. Jacobs & Leo E. Strine, Jr., Function Over
Form: A Reassessment of Standards of Review in Delaware Corporation Law, 56 Bus.
LAw. 1287, 1307-08 (2001).

57. See Letsou & Haas, supra note 52.
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not all of the material information about the deal had been
disclosed to them and that the transaction was coercive. Pure
Resources was born by a combination of Southwestern and
Gulf Coast with Titan Exploration Inc. Unocal retained 65% of
the outstanding stock of Pure Resources. After one year, Uno-
cal began to think that the future of Pure Resources had to be
either as a 100% subsidiary of Unocal or as a totally indepen-
dent entity. This consideration was also the consequence of
Pure Resource's new plans of expansion beyond the pre-estab-
lished agreements on business opportunities that Pure Re-
source had signed. The final decision was to propose an ex-
change offer to minority shareholder of Pure Resource in or-
der to freeze them out. The consideration given to minority
shareholders was equal to 0.657 shares of Unocal for each
share of Pure Resource. If Unocal reached 90%, it would have
proceeded with a short-form merger with the same considera-
tion. Pure Resource nominated a special committee to evalu-
ate the transaction. The final recommendation advised share-
holders not to tender their stock.

The minority shareholders believed that coercion and
self-interest were obvious; the exchange tender offer launched
by Unocal as a controlling shareholder could not be conceived
as a free voluntary attempt to buy stock. The minority share-
holders argued that a tender offer made by a controlling
shareholder poses a substantial threat to minority stockhold-
ers. Such threat could only be neutralized through the use of
the Weinberger entire fairness standard because of the closer ju-
dicial scrutiny it conferred. Contrastingly, the defendant relied
on the recent case law and claimed that entire fairness review
was inapplicable to a tender offer. Moreover, the defendant
denied any coercion or disclosure violation and expected the
court to apply the Solomon standard to the transaction at issue.

The Chancery Court's view accepted the defendant's reli-
ance on the Solomon standard. The court was aware of the dis-
criminatory treatment of the two different kinds of freeze out
transactions. Higher risk for minority shareholders in a tender
offer came from the absence of negotiation from the board of
directors, the short time available to accept or deny the offer
by risking lower consideration, and the lack of inside informa-
tion that was available to controlling parties. However, the co-
ercion in a tender offer might be avoided by a majority of the
minority approval condition. Yet at the same time, this same
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majority of the minority approval requirement does not suffice
to cleanse a freeze out long form merger and instead the en-
tire fairness standard must always apply. Based on this reason-
ing, the court chose to stick with the previous holdings and
reaffirmed the application of entire fairness to freeze out
mergers and BJR to tender offers. In doing so, Vice Chancellor
Strine attempted to harmonize the law on a more level playing
field.

In Vice Chancellor Strine's view, coercion had to be rein-
terpreted and the following conditions were introduced in or-
der to protect minority investors in controlling shareholder
tender offers: non-waivable majority of the minority tendering
condition; prompt consummation of the short-form merger if
90% is obtained; and absence of retributive threats.

In light of the aforementioned conditions, the court held
that the Unocal offer was coercive. Its coercive character came
from the composition of the "minority interests," which in-
cluded officers of both companies, affiliates and others whose
status might be altered because of previous employment and
incentive agreements. The court granted the injunction to en-
join the offer, on both coercion and disclosure claims. The
Delaware Supreme Court did not grant the interlocutory ap-
peal, thereby affirming the Chancery Court judgment.

The final outcome of In re Pure Resources is consistent with
the bifurcated review standards, but it also seems capable of
improving minority shareholders' protection in freeze out ori-
ented tender offers by requiring a lack of coercion, complete
disclosure, and heightened independence and investment
banker support for directors who are involved in the deal rec-
ommendation process.58 The disclosure element is probably
one of the most effective: within a longer timeframe the tar-
get's board is able to be more involved in the information dis-
closure process, which is in the ultimate interest of minority
shareholders. However, such disclosure requirements do not
introduce anything new with respect to the federal rules on
disclosure.

As discussed earlier, the U.S. has not unified the standard
of review for freeze out mergers and freeze out oriented

58. See Thomas M. McElroy, II, In Re Pure Resources: Providing Certainty
to Attorneys Structuring Going Private Transactions, or Not?, 39 WAKE FOREsT L.
REv. 539, 556 (2004).
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tender offers. These are still the two kinds of transactions that
U.S. investors have to choose from. By treating these two kinds
of transactions differently, despite the fact that they both lead
to the same outcome, minority shareholders are faced with a
discriminatory and uncertain pathway. As mentioned above,
the current academic debate on minority shareholders' pro-
tection analyzes the pros and cons of this bifurcated regime
and has led some to propose either: the consistent application
of entire fairness to all kinds of freeze out transactions; or a
return to the BJR shield in cases where the procedural safe-
guards have been properly used to cleanse the conflicted na-
ture of the transaction.

The empirical analysis of the U.S. treatment of freeze outs
demonstrates the existence of different standards of review for
similar transactions. In re Pure Resources safeguarded minority
shareholders from the pressure to tender in the front end due
to problems of collective action and asymmetries of informa-
tion with the controlling shareholder (bidder). On the other
hand, in freeze out mergers Weinbergers heightened standard
(the entire fairness standard) must apply because of the irre-
solvable conflict of interest in which a controlling shareholder
is sitting on both sides of the transaction. The shareholders in
In re Pure Resources argued that the Weinberger heightened stan-
dard be applied, but the procedural safeguards that Vice
Chancellor Strine set forth were satisfied in this case and ren-
dered the shareholders sufficiently protected. If modifications
to the current bifurcated regime are needed, they will likely
occur through little improvements made over time to the ex-
isting regime. Since these freeze out transactions are impor-
tant for the efficiency of the market, changes in the current
U.S. regime and in the protection of minority shareholder
rights are likely to occur in accordance with the needs of the
economy and the market fluctuations.

III.
THE ITALIAN TREATMENT OF FREEZE OUTS

A. Overview on Freeze Outs Under the Italian System

Italy's law adopts an explicit rule-based approach in regu-
lating freeze out mergers and tender offers, which is typical of
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a civil law system. 59 However, this is different from the stan-
dard-based regulation available to the U.S. controlling share-
holders.

The long development seen with respect to the U.S. doc-
trines does not have a comparable path within Italy's bounda-
ries. Likely, the different culture and market structure have
been the two major factors causing Italy's treatment of freeze
out transactions to be partially in contrast with that of the U.S.

In particular, Italy's law prohibits the performance of a
pure form of freeze out merger wherein a controlling share-
holder can, if compliant with the duty of fairness, buy out the
minority shareholders' stock. As seen, the U.S. allows control-
ling shareholders to perform such transactions, although they
are subdued to the strict scrutiny of the courts under entire
fairness. Italy, however, promotes the use of freeze out ori-
ented tender offers. The analysis will show that the only ex-
plicit provision of Italy's law on freeze outs, contained in the
ISL, provides for a kind of acquisition right that enhances con-
trolling shareholders with the right to acquire the remaining
part of the stock after a tender offer, upon condition that they
reach a 95% threshold.60 However, Italy supplies somewhat
implicit pathways to partially circumvent the freeze out merger
prohibition, and which may also facilitate the achievement of
the 95% threshold. The main focus of the analysis of the Ital-
ian freeze out regime will hinge on: the ISL, the civil code
(C.c.), and the Constitution (Const.).

A) Article 111 of the ISL creates a kind of freeze out "ac-
quisition right" providing that any stockholders who, after a
public tender offer for all the available common stock, holds
more than 95% of the entire stock, would have a right to ac-
quire the 5% residual stock within four months (now
amended to three months) from the conclusion of the tender
offer, but only if in the tender offer statement he affirmed his
intention to exercise such acquisition right. The second sec-
tion of Article 111 provides how a fair price for the 5%

59. See Pierre-Henri Conac, Luca Enriques & Martin Gelter, Constraining
Dominant Shareholders' SelfDealing: The Legal Framework in France, Germany, and
Italy, 4 EUR. COMPANY & FIN. L. REv. 491, 524-525 (2007) (noting that EU
directives and Italian Civil Code impose specific procedural and disclosure
requirements for squeeze out transactions).

60. See supra note 3.
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residual stock is to be determined. Prior to the amendments of
the ISL, a professional expert would be called by the Tribunal
to set a proper price for the residual 5%. The calculation of
the price was based on the previous bidding price and the
market price of the stock in the prior semester. Now, under
the amended version of the ISL, a different mechanism is used
in which the price is based either on a presumption or on a
fairness determination of the National Commission for Companies
and the Stock Exchange ("Consob" - the Italian SEC). The third
section of Article 111 deals with the moment in which the own-
ership right in the 5% shares is transferred from the minority
equity holders to the acquirer. This transfer occurs once no-
tice of the transfer of funds has been recorded on the share-
holders' books. As far as the regulatory discipline is con-
cerned, the tender offer documentation must include a clear
statement of the controlling shareholder's intent to exercise
the right of acquisition provided under Article 111 of the
ISL. 6 1 These sections of Article 111 of the ISL are the primary
legal provisions in Italy that govern the freeze out rights of
controlling shareholders in listed corporations.62

Another relevant provision of the ISL is Article 108, the
purpose of which is to guarantee the effectiveness of the listing
activity of the target that usually occurs right after a tender
offer by the controlling shareholder. In particular, Article 108
of the ISL provides that even if the tender offer has already
ended, a controlling shareholder that reached a 90% thresh-
old of ownership of the target's stock must then buy the re-
maining stock if the minority investors choose to exercise the
right to sell their shares. This provision does not provide a
bona fide freeze out right. However, this Note will demon-
strate that it still affects the rights of minority shareholders in-
volved in freeze out oriented tender offers.

61. Even Italy's Stock Exchange rules provide for the freeze out, to har-
monize it with Article 111 of the ISL. This rule states that in the moment
minority shares are bought out, such shares will be removed from the stock
exchange market, by the first day after which payment of the offer has oc-
curred. Italian Exchange, Rules of the Markets, Article 2.5.1, 1 8, available at
http://www.borsaitaliana.it/borsaitaliana/regolamenti/regolamenti/rules
08112010ccpno-pdf.htm.

62. Audizione Parlamentare del Direttore Generale del Ministero del Tesoro in
data 21 gennaio 1998, in Riv. Soc. 215 (1998) (statement of Mario Draghi,
Director General, Ministry of the Treasury of Italy).
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B) As discussed earlier, Italy prohibits the use of freeze out
mergers in which minority shareholders, pursuant to the trans-
action, may only get cash or other forms of subordinated debt
that materially oust them from the target company. Article
2437 ter of the C.c. provides that pursuant to the exercise of
appraisal rights, the criteria to be used in the determination of
the stock value for a listed company are merely based on the
average stock value calculated over the last six months of list-
ing activity on the stock exchange market. This part of the
Note will discuss the potential hidden shortcut to expropriate
part of the company's value when, after a merger, the minority
investors choose to exercise their appraisal rights with respect
to the shares they own.

C) Article 42 of the Italian Constitution establishes a con-
stitutional tenet in Italian law that is based on the absoluteness
of property rights. Such provision allows an exception to this
absolute priority only in cases where a property right conflicts
with the general common wealth or general public interest.
This part of the Note will explain how such constitutional prin-
ciples may have played a role in the development of Italy's reg-
ulation of freeze out transactions and may have caused differ-
ences with the freeze out regime of the U.S.

B. The European Directives' Role in Italy's Law on Freeze Outs

The legal regime governing freeze outs in Italy has been
partially modified by the enactment of the European Union
Takeover Directive.6 3 The implementation of this directive

63. Council Directive 2004/25, On Takeover Bids, 2004 O.J. (L 142) 12.
The Takeover Directive was adopted on April 21, 2004 and came into effect
on May 20, 2004. Member states had until May 20, 2006 to implement the
directive within their respective jurisdictions. A report by the European
Commission on the implementation of the Takeover Directive indicated that
the measure, which ultimately took almost 20 years to adopt in final form,
"was intended to be one of the main pillars of the economic reform boosting
Europe's competitiveness" and is "based on the assumption that takeovers
offer a number of benefits for companies, investors and ultimately for the
European economy as a whole." COMMISSION OF THE EUROPEAN COMMUNI-

TIES, REPORT ON THE IMPLEMENTATION OF THE DIREcHwE ON TAKEOVER BIDS 3
(2007), available at http://ec.europa.eu/intemal-market/company/docs/
takeoverbids/2007-02-report-en.pdf. Though the Takeover Directive was
meant to "integrate European capital markets," the Commission Report indi-
cates that "[t] he number of Member States implementing the Directive in a
seemingly protectionist way is unexpectedly large." Id. at 10. Accordingly, it
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within the Italian legal system is an important step in establish-
ing a European common market. Yet, the directive's excessive
degree of flexibility might cause delay in realizing such an
achievement. The Italian legislature has deemed it necessary
to adhere to the spirit of the directive and seize the opportu-
nity to develop legal tools within the European framework.
This Takeover Directive has spurred an important develop-
ment in Italy's freeze out regulation because of the Directive's
impact on the ISL provisions affecting the use of freeze out
oriented tender offers. However, the European Directives have
also affected the availability of freeze out mergers in Italy. The
two options available in conducting freeze outs in the U.S. are
not available in Italy. There is no provision in the Italian law
that permits freeze-out mergers. The reason for this is that the
European Directives expressly prohibit such forms of freeze
out transactions. The Merger Directive provides that in a
merger, minority stockholders may get cash in a limited
amount that does not exceed 10% of the total value of their
shares, with the rest of the total consideration being paid in
the form of stock in the surviving corporation. 64 However, the
Merger Directive also provides that in mergers with a control-
ling shareholder who owns 90% or more of the company's
stock, a minority shareholder is allowed to receive cash for
100% of her stock if she so agrees. 65 Therefore, the option of
conducting a freeze out merger is unavailable to controlling
shareholders. The freeze out in this case would be an effect of
the minority shareholders' consent to receive cash or other
non-equity consideration: it is not a controlling shareholder's
right.6 6 Exclusion of minority shareholders is also achievable
by increasing the exchange ratio so as to thwart minority inves-

is doubtful that the Takeover Directive will indeed integrate European capi-
tal markets or create a level playing field across the European Union.

64. Council Directive 78/855, Based on Article 54(3) (g) of the Treaty
Concerning Mergers of Public Limited Liability Companies, art. 4, 1978 O.J.
(L 295) 36.

65. Id. art. 28. Consent is dependent neither on a majority of the minor-
ity condition nor on a normal vote of the shareholders; in this context con-
sent is an individual right retained by each individual minority shareholder.
Accordingly, this right is consistent with the property-based view of share-
holders' rights in that the shareholder retains the right, but not the obliga-
tion, to dispose of more than 10% of his or her shares for cash.

66. See MICHEL GERMAIN, 1 TRAITr DE DROff COM. 376 (18th ed. 2002)
("The shareholder is a member of the corporation; this quality cannot be
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tors' chances to share the benefits of the new company after
the merger. Such an action, however, is restricted to the extent
that the law requires an expert to certify that the exchange
ratio is proportional and fair in light of the relationship be-
tween the two constituents. The appointment of an expert,
nominated by the judge, is a protective mechanism that is very
different from the protection provided in the U.S. In Italy,
there is ex ante procedural protection that reflects the code-
based nature of Italian law. On the other hand, the U.S. has
always been a litigation based system; the outcomes of lawsuits
are used to create new law and standards of review. In the U.S.
freeze out context, judges are the important actors who frame
ex post standards to perfect the protection of minority share-
holders' interests.

C. ISL: The Only Example of Italian Freeze Out

The basic provisions governing freeze outs come from the
ISL. 67 These rules were more restrictive in the past because
they only allowed a freeze out for 2% of the stock (the control-
ling shareholder had to already possess at least 98% of the
stock following a tender offer). Implementation of the Euro-
pean Union Takeover Directive has added somewhat greater
flexibility to the ISL freeze out tender offer approach.68 The
Directive has affected the previous ISL rules on tender offers
in various other ways as well. It has introduced requirements
that full disclosure be made to the market, it has created du-
ties to communicate with the Consob concerning tender of-
fers, and it has amended available takeover defenses and the
passivity rule, competence rules, and most importantly freeze
out rights.

Implementation of Article 15 of the Takeover Directive,
which requires Member States to afford a freeze out right if a
bidder receives at least 90% of voting equity of the firm, 69 has

taken away from him because that would constitute a true expropriation. It
is only with his consent that his right may disappear.").

67. D.Lgs. n. 58/1998.
68. D.Lgs. n 229/2007 (implementing the EC Takeover Directive in It-

aly).
69. Council directive 2004/25, art. 15, 2004 O.J. (L 142) 12 ("Member

States shall ensure that an offeror is able to require all the holders of the
remaining securities to sell him/her those securities at a fair price . .. where
the offeror holds securities representing not less than 90 % of the capital
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directly affected Article 111 of the ISL. Understanding the
method of carrying out freeze out transactions under the ISL
first requires insight into the difference between mandatory
and voluntary bids.70 Mandatory bids have to be launched by
shareholders who are seeking to acquire control by getting to
own more than 30% (triggering threshold) of a listed corpora-
tion: in this event, they are required to bid for 100% of the
outstanding stock.71 Such kind of bids are meant to distribute
benefits to make other shareholders share the control pre-
mium and let them "opt out" of the corporation in the fairest
way. In the event of change of control of a listed company, the
bidder has to launch a tender offer on the total amount of
voting securities.72 The price of the bid cannot be lower than
the highest price that the bidder directly or indirectly had paid
for these securities during the previous 12 months prior to dis-
closure of the bid. If in this 12-month period no previous
purchases occurred, the price would be at least equal to the
weighted average market price in the same period. This calcu-
lation implements the "best price rule," which requires that
the offer price has to be increased to the highest price paid or
agreed to be paid by the bidder in a period of time between
the launch and the closing of the bidding process.73 On the
opposite side, voluntary bids are those merely based on a free
choice of the bidder (usually not a shareholder yet) whose
purpose is to control a firm. It is an offer to the whole class of
shareholders launched by guaranteeing the acquisition of at
least 60% of the stock at a pre fixed price. These voluntary
bids are also regulated by the Italian law. In this case there is
no mandatory bid requirement even if the voluntary bidder
ends up acquiring control. In addition, in the voluntary bid
context, the bidder can set the price himself.

carrying voting rights and 90% of the voting rights in the offeree com-
pany.").

70. D.Lgs. n. 58/1998, art.105.
71. Mike Burkart & Fausto. Panunzi, Mandatory Bids, Squeeze-Out, Sell-Out

and the Dynamics of the Tender Offer Process, in REFORMING COMPANY AND TAKE-

OVER LAw IN EUROPE 753 (Guido Ferrarini et al., eds., 2003).
72. D.Lgs. n. 58/1998, art. 106.
73. Council Directive 2004/25, art. 5, 2004 O.J. (L 145) 12. This rule is

similar to Rule 14d-10 under the Securities Exchange Act in the U.S. and
ensures all shareholders receive equal treatment.
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Under Article 111 of the ISL, if a bidder acquires more
than 95% of the stock, after a tender offer on the total amount
of outstanding shares or voting securities, a freeze out right
arises as an effect of the bidF, independently from the accept-
ance rate of the minority (in other European systems, a certain
acceptance rate of the minority is a further prerequisite to ob-
taining freeze out rights).74 Also, the ISL does not provide
that the second part of the freeze out oriented tender offer
must be achieved through a short form merger (in the U.S.,
short form mergers are usually how the second step of freeze
out tender offers are carried out). The acquisition right is ob-
tained by satisfying the aforementioned conditions and the
threshold set forth by Article 111 of the ISL.75

The price offered to minority shareholders in the freeze
out must be fair. Consideration must be of the same type of

74. Note, however, that this freeze out right arises with respect to each
class of stock individually. This means that the bidder must reach 95% own-
ership of each class of stock before he or she is able to freeze out all minority
shareholders. From the bidder's perspective, this rule does afford a greater
degree of flexibility by allowing bidders to conduct tender offers and freeze
outs in stages for each class, however doing so requires the additional ex-
pense of acquiring 95% of each class of stock, including non-voting classes.
This aspect of the Italian freeze out framework derives from the EU Take-
over Directive, which requires offerors to hold more than 90% of the capital
and more than 90% of the voting rights before the freeze out right attaches.
Council directive 2004/25, art. 15, 2004 O.J. (L 142) 12 ("Member States
shall ensure that an offeror is able to require all the holders of the remain-
ing securities to sell him/her those securities at a fair price . . . where the
offeror holds securities representing not less than 90 % of the capital carry-
ing voting rights and 90% of the voting rights in the offeree company.").

75. One of the primary differences between the U.S. and Italian treat-
ment of freeze outs arises in relation to short form mergers to the extent
that in the performance of the back end part of the freeze out oriented
tender offer, Italy does not make use of the short form merger process. How-
ever, it may be helpful to hint at Italy's provisions concerning short-form
mergers (art. 2505-bis of the C.c.) which have been reformed in 2003. The
Italian lawmaking body has facilitated mergers in which the acquiring corpo-
ration owns more than 90% of the outstanding stock. In such transactions,
the acquiring corporation's board (not the target's board) may have the
power, if so provided by the bylaws, to approve the merger and has no re-
quirements to obtain an expert report, only if the minority shareholders of
the target company get an amount equal to the consideration they would
have received in exercising their appraisal rights. There is a parallelism be-
tween the U.S. and Italy in their introductions of a short-form merger proce-
dure where the acquirer's ownership of stock in the subsidiary is at least
90%.
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that offered in the previous bid. The amount of the considera-
tion has to be contextualized as is done in the post-mandatory
or voluntary bid process. Mandatory bids require a specific
price. For this reason, when a freeze out is exercised after a
mandatory tender offer, the price of the mandatory bid is also
deemed to be fair if applied to the minority shareholders.76

This certainty is lost in the event the freeze out is exercised
after a voluntary bid. Since the tender offer price is freely set
in a voluntary bid, there is no guarantee of fairness. As a result,
there is a presumption of fairness of the price only if more
than 90% of the shares included in the front end of the offer
have been tendered: a majority of the minority rule becomes a
further requirement to establish the fairness of the price. The
Italian legislature has not specified the nature of this presump-
tion. However, the Italian implementation of the European Di-
rectives has provided that if the 90% condition has not been
met, experts of the Consob fix the fair price after considering
both the front end price and the market price in the previous
six months. Yet, it is important to emphasize that considera-
tion equal to the front end of the offer might not reflect the
real value because of the different timing of the back end
transaction. If controlling shareholders need more than a few
weeks or if the legal system sets forth a long term time lag to
execute the payment, the frozen out minority may get less
than the front end tendering shareholders; this is because no
interest on the payment accrues. Therefore, such a time lag
can put more pressure on minority shareholders and incen-
tivize them to tender in the front end. In Italy, Article 111 of
the ISL sets forth a precise time lag of three months during
which acceptance of the front end tender offer must be made.
In the U.S., the requirement from In re Pure Resources demands
that the controlling shareholder promptly consummate a back
end freeze out merger. This shows that both Italy and the U.S.
recognize the importance of timing.

In summary, while Italy regulates the price issue through
a 90% tendering presumption or a mathematical calculation

76. D.Lgs. n. 58/1998, art. 108, 1 2. The freeze-out price in a mandatory
bid will likely be even higher than the one resulting from triggering a volun-
tary tender offer because the minimum price of the mandatory tender offer
is the price paid to acquire control, which is generally a price that reflects a
substantial premium for control.
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by the Consob, the U.S. requires 50% of the stock included in
the offer to be tendered to presume non-coercion and to let
the freeze out transaction proceed under the BJR protection.
It means that in the U.S., by meeting the conditions of In re
Pure Resources, the transactions are presumed to be fair and to
be in the interest of the company for the ultimate benefit of
the shareholders. However, this assumption has been criti-
cized. Many academics still push for greater protection of the
minority interests. 77 One suggestion is to increase the condi-
tion up to 90% (like Italy does), in order to make it more bur-
densome for the controlling shareholder to show fairness.
This alternative would still reflect the dissimilar nature of the
freeze out merger and the freeze out oriented tender offer,
but it would also provide greater protection of minority share-
holders against retaliation for not tendering in the front-end
part of the tender offer.78

D. Italy's Civil Code Rules on Liability and the Potential
Loophole in the Ban on Freeze Out Mergers

1. Italy's Appraisal Regulation"

Italy has recently provided appraisal rights in the merger
context, somewhat similar to the U.S. appraisal rights provided
to dissenting shareholders under DGCL Section 262. Under
Italian law, mergers are not clearly listed as a ground for seek-
ing appraisal. However, it has been generally interpreted to
apply to mergers in certain situations. Appraisal rights are trig-
gered by the modification of the corporate charter or other
important corporate acts that require a vote of a majority of
the shareholders. If a merger requires a modification of the
corporate charter or a majority vote, then it consequently trig-
gers rights to appraisal and liquidation of the stock under Arti-

77. See generally LA TuTELA DELLE MINORANZE NELLE SOCIETA QUOTATE

(Antonio Piras ed., 2005).
78. PIERGAETANO MARCHETTI, LA DISCIPLINA DELLE SOCEITA QUOTATE NEL

TESTO UNICO DELLA FINANzA 1101 (1999); see also Marco Ventoruzzo, Freeze-
Outs: Transcontinental Analysis and Reform Proposals, 50 VA. J. INT'L L. 841, 845
n.8 (2010).

79. See Renato Rordorf, II Recesso del Socio di Societd di Capitali: Prime
Osservazioni Dopo la Riforma, 7 LA SOCIETA 929 (2003); DANIELE U.
SANTosuosso, LA RIFORMA DEL DiRrro SOCIETARIo 82 (2003); Marco
Ventoruzzo, I Criteri di Valutazione delle Azioni in Caso di Recesso del Socio, 50
RIVISTA DELLA SOCIETA 309 (2005).
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cle 2437 of the C.c.80 Also, the valuation of the stock in an
appraisal lawsuit for listed corporations is based upon an arith-
metic average of the stock market prices for that company's
stock from each day during the six month period preceding
the date of the shareholders' meeting.8' This method, which
relies on the market price, could also reflect a decrease of the
stock price when freeze out is imminent; data have shown that
the market price reflects the risk of a freeze out by the major-
ity shareholders. It is also true that a depressed and low value
of the stock is usually what moves the controlling shareholder
to conduct a freeze out of the minority shareholders' inter-
ests. 2

Nevertheless, this sort of appraisal can create a loophole
in the Italian ban on freeze out mergers, with particular re-
gard to listed companies. Even though controlling sharehold-
ers are not allowed to obtain 100% of the firm through a tradi-
tional merger, in the event a merger is performed controlling
shareholders can expropriate private benefits of minority in-
vestors by relying on the criteria Italy set forth in the determi-
nation of stock value. Traditional mergers of listed corpora-
tions may involve a controlling shareholder.8 3 The controlling
shareholder has an opportunity to take advantage of the limits
of the provisions governing the calculation of the minority
shareholder stock value. Such limit arises out of the apparent
inconsistencies that have been created as an unfortunate con-
sequence of the comprehensive reform of Italy's corporate
law. Article 2437 ter of the C.c. provides the criteria that valua-
tion experts have to abide by in the event a minority stock-
holder has exerted the appraisal right as set forth in Article
2437 of the C.c.84 A clear ambiguity arises from the provision

80. See C.c. art. 2437-quinquies (regarding going private transactions).
See also ANTONIo BLANDINI, SOCIETA QUOTATE E SOCIETA DIFusE (2005); Mia
Callegari, Commento all'Art. 2437-quinquies, in 2 GASTONE COTTINO ET AL., IL
Nuovo DiRrrTo SOCIETARIO 1441 (2004).

81. C.c. art. 2437-ter. See also 2 MAFFEI ALBERTI, IL Nuovo DIRITTO DELLE
SOCIETA 1582 (2005).

82. See generally Lucian A. Bebchuk & Marcel Kahan, The 'Lemons Effect' in
Corporate Freeze-Outs (Nat'l Bureau of Econ. Research, Working Paper No.
W6938, 1999), available at http://papers.ssm.com/sol3/papers.cfm?abstract

id=226397.
83. The same gap does not exist for non-listed corporations.

84. See Mario Stella Richter, Jr., Diritto di Recesso e Autonomia Statutaria, I
Riv. DIR. COMM., 399 (2004).
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of more flexible criteria in subsection 2 of Article 2437-ter of
the C.c. This subsection applies to non-listed corporations and
provides that in the determination of the stock value, the ex-
pert may consider the future cash flow forecasts. In this case,
the determination of the stock value may be well balanced in
accordance with all the information and forecasts. In contrast,
subsection 3 of Article 2437-ter of the C.c. requires the expert
to utilize exclusively the arithmetic average of the stock prices
in the last six months. It seems that this is the sole criterion to
be used. Such an exclusive, uniform determination of the
stock values for listed companies provides shareholders with
the certainty of the objective data that the price determina-
tions rely on. Nonetheless, such calculation is rather criticiz-
able because of its basic reliance on the controversial theory of
efficiency of the market.85 This theory has long been criticized. It
is based on the assumption that the market has all the infor-
mation available to determine the correct price, and that the
price truly reflects the intrinsic value of the stock. However, it
is generally acknowledged that one of the reasons that lead a
controlling shareholder to freeze out the minority sharehold-
ers is due to the forecast over the value of the stock. Usually
such information is unavailable to minority investors. The con-
trolling shareholder can foresee an increase in the stock value,
or can decide to go private because the market itself is not
capable of understanding the intrinsic value of the firm. In
such cases, the controlling shareholder wishes to get 100% of
the stock in order to benefit from all the future cash flows she
knows the firm will produce. Therefore, while the determina-
tion of the stock value in appraisal will be certain and objec-
tive, most of the time such value determination will be unable
to reflect the firm's intrinsic value. It is for this reason that the
establishment of a rigid calculation methodology for appraisal,

85. For criticism of the efficient market hypothesis, see generally ANDREI

SHLEIFER, INEFFICIENT MARKETS: AN INTRODUCTION TO BEHAVIORAL FINANCE

(2000); Victor Brudney, Efficient Markets and Fair Values in Parent Subsidiary
Mergers, 4 J. CoRP. L. 63 (1978); Eugene F. Fama, Efficient Capital Markets: A
Review of Theory and Empirical Work, 25 J. FIN. 383 (1970); Ronald J. Gilson &
Reinier H. Kraakman, The Mechanisms of Market Efficiency, 70 VA L. REv. 549
(1984); RonaldJ. Gilson and Reinier H. Kraakman, The Mechanisms of Market
Efficiency Twenty Years Later: The Hindsight Bias (Columbia Law and Econ.,
Working Paper No. 240, 2003), available at http://papers.ssm.com/sol3/pa-
pers.cfm?abstractid=462786.
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which rests upon the theory of efficiency, may enable control-
ling shareholders to expropriate benefits from minority inves-
tors who exercise appraisal in the aftermath of a listed com-
pany merger.8 6

As of now, in the absence of a clearer indication, the lit-
eral interpretation of Italian law demands that this market
price criterion be the only valuation method used for listed
corporations. Thus, Article 2437-ter subsection 3 of the C.c.
creates a partial loophole in Italy's freeze out merger prohibi-
tion. The opportunistic use of the limits of this provision may
only help the controlling shareholder up to a certain point in
achieving a freeze out merger. However, this effect conflicts
with Italy's laws as a whole in several ways: a) by partially cir-
cumventing the European and Italian ban on freeze out merg-
ers; b) by rendering Italy's property based approach to stock
ownership almost void; and c) by creating systematic inconsis-
tencies both with the treatment of non-listed corporations and
with other provisions of the C.c. that rely on the individual
rights of shareholders as members of the corporation.

2. General Rules on Liability: Understanding the Duties and
Guarantees for Italian Shareholders

An important element of comparison relates to the liabil-
ity of directors and to other provisions of the C.c. that may well
mirror the duties Italy requires to guarantee shareholder pro-
tection. Italian shareholders may sue directors and officers for
their misbehavior during a merger.87 It is important to know
that notwithstanding its rule-based nature, the Italian legal sys-
tem provides for directors' compliance with the standard fidu-
ciary duties of care and loyalty. Corporate officers have to
manage the firm in accordance with standards of skills and
prudence applicable to the management industry. Nonethe-
less, courts may not judge the merit of business decisions un-
less there was a lack of the care that is normally required of a
diligent director.88 The right to file a suit for breach of fiduci-

86. 2 GIUSEPPE FAUCEGLIA, CODICE COMMENTATO DELLE S.p.A. 1228
(2007).

87. C.c. art. 2392. See Corte di Cassazione Sezione Civile [Cass.], sez. un.,
28 aprile 1997, n. 3652.

88. Tribunale di Milano [Trib. Milano], 10 febbraio 2000, Giur. Comm.
2001, II, 326.
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ary duty may be exercised by the corporation itself after a de-
liberation in a shareholder meeting, or derivatively by a quali-
fied minority representing one fifth of the corporation's total
stock (but no less than one third or one twentieth for listed
corporations).89 The corporation has the burden of proving
that it has suffered harm as a consequence of the directors'
unlawful conduct. If the court finds for the plaintiff, the cor-
poration covers the legal expenses of the suit.

Another relevant rule is that of Article 2395 of the C.c.,
which also provides shareholders with an individual right of
action to allege that directors' unlawful conduct has caused
them harm. Another type of lawsuit that minority shareholders
have available is to sue on the grounds that a controlling
shareholder took part in merger deliberations, and that as a
result, such deliberations must be voided.90 Such a conflict of
interest does not per se make the deliberation automatically
voidable. The suing minority shareholder has to prove that
there was potential harm to the target corporation arising out
of this conflict of interest. Shareholders also have a right to file
for the rescission of a merger based on other illegalities that
may have occurred during the merger process. However, the
degree of enforcement through ex post litigation of fiduciary
duties and merger law differs substantially from the U.S. as of
now, the inability to bring class action claims, the inability to
do discovery, the concentrated ownership structures, and the
inadequate rules on contingency fees have not created suffi-
cient incentives for minority shareholders to initiate lawsuits
against directors and/or controlling shareholders.9 1 Nonethe-
less, even in the U.S., there is difficulty in pursuing these ac-
tions. U.S. judges, in a way similar to the ex ante provisions of
the C.c. (Article 2504-quarter of the C.c.), limit the use of re-
scission and allow only the mere recovery of monetary dam-
ages after filing of the merger documents and publication of
the merger has already occurred.

89. C.c. art. 2393-bis.
90. C.c. art. 2373. See Tribunale di Milano [Trib. Milano], 21 aprile 1986,

Soc. 1986, 869.
91. See generally ALESSANDRO DE NIcoLA, SHAREHOLDERS Surrs: THE RoLEs

AND MOTIVATIONS OF MINORITY SHAREHOLDERS AND DIRECTroRS IN DERIVATIVE

SUITs (2006); PAOLO GIUDICI, LA RESPONSABILITA CIVILE NEI MERCATI

FINANZIARI (2008).
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E. Reasons to Proceed with a Freeze Out Oriented Tender Offer.
The Alternative Mechanism

Due to the obstacles to a pure freeze out merger that exist
in Italian law, as long as the controlling shareholder intends to
freeze the minority shareholders out of the corporation, the
most appropriate form of freeze out transaction in Italy is the
freeze out oriented tender offer.92 There are a number of rea-
sons that favor this solution.

First of all, it is only the ISL provisions that seem to be
structured to allow a controlling shareholder to completely
achieve a freeze out and absorb all the benefits of the target
corporation that the controlling shareholder foresees by virtue
of its structural weight and power. An example of that comes
from Article 111 of the ISL. On the other hand, the perform-
ance of a traditional merger, when finalized to freeze out the
minority shareholders, would always depend on their exercise
of appraisal which in any event is not mandatory but is only a
mere option. Relying on minority shareholders to exercise ap-
praisal rights creates a great deal of uncertainty that a control-
ling shareholder likely wishes to avoid, especially when his
main purpose is to freeze out the minority investors. This is
part of a quasi holdup problem, which stems from the indiffer-
ence or rejection of minority shareholders to exercise their ap-
praisal rights. In addition, in traditional mergers, minority
shareholders are entitled to get their consideration paid in the
form of stock of the new corporation (up to 10% of the con-
sideration may instead be paid in cash, as permitted under the
Merger Directive), the only exception being for mergers with a
controlling shareholder who owns 90% or more of the com-
pany's stock, in which the minority shareholders may individu-
ally consent to receive the total consideration in cash. Italy's
prohibition of complete freeze out mergers clarifies why cer-
tain circumstances, such as when the minority investors hold a
substantial part of the stock, lead a controlling shareholder to
choose to perform a freeze out oriented tender offer.

Italy and the U.S. solve the holdup problem with the in-
troduction of thresholds that allow the acquirer to proceed
with the transaction. As seen, Italy's law provides for a 95%

92. LucA ENRIQUES, MERCATO DEL CONTROLLo SOCIETARIO E TuTELA

DEGLI INVESTITORI 15 (2002); MATTro GATTI, OPA E STRUTFURA DEL MER-
CATO DEL CONTROLLO SOCIETARIO 144 (2004).
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threshold in case of freeze out under Article 111 of the ISL.
Furthermore, where the minority shareholders still own a sub-
stantial part of the stock after the tender offer, it is advisable
for the controlling shareholder to opt for a freeze out oriented
tender offer. In fact, even though the 95% is a high threshold,
the ISL offers an alternative indirect mechanism for the con-
trolling shareholder to get a complete 100% control over the
target corporation.

Article 108 of the ISL requires that any bidder that
reaches the 90% threshold after the closing of the tender offer
has 90 days to restore the floating stock to the market. Where
the controlling shareholder has no intention to restore an ade-
quate number of floating stock for the company's securities,
he would then have a duty to acquire the remaining non-ten-
dered shares of the minority shareholders who choose to exer-
cise such a right to sell. Yet, Article 2.5.1. of the Italian Stock
Exchange Rules provides for a type of automatic delisting pro-
cess as soon as the 90 day term has expired. Such a mechanism
does not provide for a guaranteed freeze out effect. However,
because of the limited chances to sell the delisted shares,93 the
residual minority shareholders have certainly more incentives
to sell their stock before the 90 day term expires. Also, in this
case the minority shareholders are not allowed to exercise
their appraisal right, since the delisting is not due to a direct
corporate decision, but it is a mere effect of the expiration of
the term as provided under Article 108 of the ISL.94 Since
only the rejection of some corporate decisions entitles minor-
ity shareholders to exercise appraisal, in this circumstance, the
unavailability of such tool would probably push them to exer-
cise the right to sell as provided under Article 108 of the ISL
and be frozen out. If a certain percentage of the minority in-
vestors decide to exercise their right to sell, the controlling
shareholder could still trigger the 95% threshold and exercise
the freeze out right for the residual 5% of the stock.

As a result, the mechanism just described offers a further
reason to controlling shareholders to opt for the freeze out
oriented tender offer. Such complex process, regardless of the

93. After the automatic delisting of the target corporation, the residual
minority stock (when provided by the tender offer prospect) is usually trans-
formed into financial instruments.

94. C.c., art. 2437-quinquies.
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acquisition right as set forth in Article 111 of the ISL, is likely
to produce a final freeze out effect of the minority sharehold-
ers. However, such process is not totally dependent upon the
controlling shareholders' choice. Because of the framework of
Italy's law, minority shareholders seem to enjoy more control
over the performance of freeze out transactions (due to the
prohibition of the freeze out merger and the high threshold
triggering the acquisition right in cases of freeze out oriented
tender offers). Nevertheless, this control is overtly constrained
by the wide-spread presence and structural weight that con-
trolling shareholders possess in the Italian market, and which
they can still use to effectively freeze out the minority share-
holders.95

F. Constitutional Aspects of Freeze Out Rights

The exceptional nature of the Italian freeze out regime is
affected by the basic principles of Italian law. It is uncertain
how far the legislature can stray from those basic tenets, and
how the Italian freeze out rules might be viewed when com-

95. Another explanation for the preference for freeze out tender offers
is that, since January, the new regulation for self-dealing transactions with
conflicted parties applies to mergers. Consob. Reg. No. 17221/2010. The
new regulation will likely substantially further protect minority shareholders
in merger transactions with controlling shareholders because it is based on
principles of transparency, independence of board committees, and fairness
of price. However, the new regulation does not apply to freeze out tender
offers, thus permitting controlling shareholders to avoid these restrictions
entirely by structuring the transaction as a freeze out. See Paolo Montalenti,
Proposta di Disciplina Regolamentare di Attuazione dell'art. 2391-bis Del
Cod. Civ. in Materia di Operazioni con Parti Correlate 10, 5 luglio 2008,
available at http://www.consob.it/main/documenti/Regolamentazione/os-
servazioniconsultazione/parti-correlate/consultazione-emittenti_200804
09_osservazioni.htm; see also Analisi Giuridica dell'Economia, Osservazioni
sul Documento di Consultazione Pubblicato dalla Consob il 9 aprile 2008 in
Materia di "Disciplina Regolamentare di Attuazione dell'art. 2391-bis del
codice civile in Materia di Operazioni con Parti Correlate" 4, 30 giugno
2008, available at http:// www.consob.it/main/documenti/Regolamenta-
zione/osservazioni-consultazione/parti-correlate/consultazione emittenti_
20080409_osservazioni.htm; Mario Stella Richter, Jr., Brevi Osservazioni
sulla Proposta di Disciplina Regolamentare di Attuazione dell'art. 2391-bis
cod. civ., in Materia di Operazioni con Parti Correlate 2 ss., 29 giugno 2008,
available at http:// www.consob.it/ main/documenti/ Regolamentazione/
osservazioni consultazione/parti-correlate/consultazione_emittenti_2008
0409_osservazioni.htm.
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pared to the investor-oriented approach of the U.S.96 The Ital-
ian constitutional principle underlying Italy's freeze out re-
gime concerns the protection and respect of others' property
rights. This principle is a constitutional bastion of the Italian
legal system.97 Exceptions to this principle can be made on
only two occasions: for social utility or when public powers re-
quire a waiver of these rights to ensure "motivi di interesse gener-
ale."9 8 However, in these cases, the government must still pro-
vide a specific indemnity to the property owners.99 An exami-
nation of the constitutional nature of shareholders' rights in a
freeze out transaction is pertinent to the comparison at issue
here. The freeze out process is actually centered on the idea
that shareholders are investors. In a general sense, share-
holder rights can be defined as property rights, but this is not
indicative of shareholder rights enjoying status as ius excludendi

96. See generally Faith Stevelman, Going Private at the Intersection of the Mar-
ket and the Law, 62 Bus. LAw. 775, 847-907 (2007). Stevelman offers a unique
perspective of the property rights concerns in the U.S. While the U.S. merely
ensures that shareholders receive a fair price when squeezed out of the firm,
Stevelman raises the additional argument that freeze out transactions impli-
cate broader aspects of property law generally:

First, Lynch's entire fairness standard represents an attempt to ad-
dress a fundamental problem of property law that arises in the con-
text of freeze outs. As described earlier, the DGCL affords control-
lers the power to eliminate shareholders through cash out mergers.
In effect, the controller, can force the minority to sell (surrender)
their shares. This raises concerns from the perspective of property
law, even if fair value is paid. Indeed, the power possessed by con-
trollers to compel the surrender of the minorities' property inter-
ests in their stock is remarkable as a matter of law. In effect, con-
trollers' power in cash-out mergers is analogous to the state's power
of eminent domain. The state's power of eminent domain is sub-
ject to strict constitutional limits and careful judicial oversight. Ju-
dicial oversight of freeze outs under the entire fairness standard in
an analog of the federal courts' oversight over governmental tak-
ings of property, which are subject to meaningful constitutional
due process guarantees. If the minority truly consent to the trans-
action, there would be no "taking," the property law problem
presented by the freeze out would be neutralized.

Id. at 892.
97. Art. 42 Costituzione [Cost.].
98. This means public interest reasons.
99. Art. 42 Costituzione [Cost.].
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omnes alios, 00 particularly when it is shown that such rights are
not absolute or untouchable.10'

However, it is also true that because of the existence of
conflicting principles within the Constitution, Italy's legislative
power is generally required to balance such principles with
each other. It is therefore possible to frame the main focus of
Italy's freeze out regulation in a way that is consistent with Ital-
ian constitutional principles. We can view the Italian freeze
out regime as seeking to balance the fair protection of the par-
ties involved while also achieving efficiency for the benefit of
the parties and the market as a whole, thereby creating an
equilibrium between the public interests of the market and
the private property tenet.102

IV.
CONCLUSIVE CONSIDERATIONS ON U.S. AND ITALIAN

FREEZE Our DOCTRINE

This Note has demonstrated how both the U.S. and Ital-
ian treatment of freeze outs promote the use of tender offers.
Moreover, it has shown how efficiency considerations are
bound to guarantee protection for the weak party (the minor-
ity shareholders). The result offers a clear picture of freeze
outs and the relative benefits and costs incurred. There are
several advantages in allowing a shareholder to gain 100% con-
trol of the firm even though some of the minority sharehold-
ers do not want to sell at a certain price.' 03 These advantages

100. This means absolute rights.
101. Trib. Milano, 13 marzo 2003, Giur. it. 2004,1, 1, 87. The Milan Tribu-

nal has plainly explained the rationale of the nature of these rights: with
regard to freeze out transactions, it is not rewarding to link the rights in-
volved to the "expropriation for private utility," because that would degrade
the most important reasons of the lawmaker based on equitable and market
efficiency considerations.

102. Gianluca Perrone, Nature and Rationale of Freeze Out Under Italian
Law on Listed Corporations 33 (June 3, 2005) (unpublished Ph.D disserta-
tion, Bocconi University, Milan), available at http://www.ssrn.com/abstract=
958753

103. Economic efficiency justifies the use of squeeze outs to effect going
private transactions. For example, going private transactions may be wealth-
maximizing if the surviving, privately held company is able to avoid onerous
regulations imposed on public companies. Similarly, where the surviving en-
tity is run as a single business unit, previously intra-group transaction costs
can be reduced. Moreover, a controlling shareholder will likely possess
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include avoiding situations where a value-maximizing deal will
not close at the right price because of a holdup problem. 104

The disadvantages of freeze out transactions revolve around
the risk of abuse by a controlling shareholder who stands on
both sides of the transaction. The main threat to minority
shareholders is that they may be ousted out of the corporation
without having a say as to the unfairness of the transaction.
The same oppression may create inefficiency to the extent that
all minority stock would be discounted if minority sharehold-
ers are under-protected. As a result, the down-side of under-

greater self-interest to pursue wealth-maximizing business strategies where
he or she can be sure to capture all of the profits derived from such strate-
gies. Freeze out strategies save additional costs and time. While these bene-
fits certainly inure to the benefit of the controlling shareholder, there is
empirical evidence to suggest that all corporate constituents benefit where
the law provides controlling shareholders with freeze out rights. That is,
where controlling shareholders possess a mechanism to go private cheaply
and quickly, minority shareholders often extract a portion of these costs sav-
ings in the consideration provided for their shares. See, e.g., Henry De-
Angelo, Linda DeAngelo & Edward M. Rice, Going Private: Minority Freeze outs
and Stockholder Wealth, 27J. L. & EcON. 367 (1984) [hereinafter GoingPivate]
(examining the effect of going private transactions on public stockholder
wealth). With respect to the continued relevance of the abovementioned
article, Going Private, an article that is nearly 30 years old, Marco Ventoruzzo
recently said:

Even if this work is quite dated, it still explains well the theoretical
reasons why minority shareholders can appropriate part of the
gains connected with a going-private transaction and presents em-
pirical evidence from the American market in support of this hy-
pothesis. Considering that the protections for minority sharehold-
ers have been increased by several cases since the 1980s, . . . one

might argue that the net gains of public shareholders in a freeze-
out context are probably greater today than at the time of that
study.

Marco Ventoruzzo, Freeze-Outs: Transcontinental Analysis and Refonn Proposals,
50 VA. J. INT'L L. 841, 845 n.8 (2010).

Of course, the efficiency rationale to facilitate going private transactions
must also balance the interests of the frozen out minority. Recognizing that
balance of efficiency and equity, precise boundaries limiting controlling
shareholders' power must be set in context.

104. A holdup problem arises in this context when a minority shareholder
refuses to sell his or her stock only because he or she knows the controlling
shareholder is desperate for it and, therefore, seeks to extract an excessively
high price. Such a strategy is a "problem" because it undermines the effi-
ciency rationales for a controlling shareholder to buy out the minority inter-
ests.
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protection is that it allows controlling shareholders to steal
benefits from the firm after conducting a freeze out of minor-
ity shareholders at an unfair price which does not reflect the
intrinsic value of the stock.

The analysis conducted in this Note shows that the Italian
and U.S. legal regime each allow performance of freeze outs in
different fashions. U.S. law provides shareholders with more
than one way to carry out a freeze out transaction and to buy
out the minority shareholders' stock. At first blush, Italy ap-
pears to prohibit the two types of freeze out transactions al-
lowed in the U.S. However, a closer study reveals other similar-
ities and differences between the Italian and U.S. regimes.
Italian law allows technical freeze outs only for listed compa-
nies and only where the controlling shareholder owns at least
95% of the outstanding stock. The 95% threshold is a prereq-
uisite to obtaining a freeze out acquisition right. On the other
hand, the U.S. system allows freeze out mergers but subjects
them to a strict entire fairness analysis where the burden of
proof is initially on the defendants. In this type of transaction,
U.S. plaintiffs have access to more remedies through which
they can undo the deals. The prevalence of these remedies
renders the pursuit of freeze out mergers much more expen-
sive than freeze out oriented tender offers (which are then
usually followed by a short form merger). The burdensome
entire fairness analysis that applies to U.S. freeze out mergers
creates strong incentives for controlling shareholders to prefer
the freeze out oriented tender offer. The two-step tender offer
approach, however, requires that a majority of the minority
shareholders actually want to sell their shares to the control-
ling shareholder. If a two-step tender offer freeze-out is at-
tempted, the requirements set forth in In re Pure Resources serve
to protect minority interests. The U.S. regime solves the holdup
problem through the 90% threshold that is required to con-
duct a short form merger, while Italy does the same with the
higher 95% threshold.

As the above summary demonstrates, both the Italian and
U.S. regime permit controlling shareholders to use tender of-
fers to freeze out minority shareholders. The U.S. provides two
forms of freeze outs but it clearly encourages the tender offer
form. Both countries resolve the holdup problem through a
short form of acquisition triggered by a certain threshold.
Therefore, in practice, the effects of the Italian and U.S. freeze
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out regime are in fact very similar. The primary differences
between the two countries concern the thresholds fixed to
solve the holdup problem (90% in the U.S. and 95% in Italy)
and the fact that only in U.S. courts is a "majority of the minor-
ity approval" a required condition for freeze out oriented
tender offers. Another element relates to the perceived status
of shareholders. While the U.S. avoids the issue by implying
that shareholder status is merely based on financial inter-
ests,' 05 Italy instead views shareholders as possessing property
rights over their shares, but denies such rights absolute prior-
ity. The reduced priority of shareholder property rights, how-
ever, can still be reconciled with Italy's constitutional princi-
ples by viewing this reduced priority as a means of balancing
the property interests of investors with the general interest in
guaranteeing the conclusion of efficient deals that serve to
benefit the public economy.

In conclusion, the issue of protection of minority share-
holders arises in both the U.S. and Italian freeze out systems.
Italy and the U.S. have not been able to fully resolve this issue.
This Note has demonstrated that freeze out effects may be ac-
complished in different ways. However, the intrinsic conflict of
interest that characterizes all freeze out transactions, whether
performed as a merger or as a mere transfer of shares pursu-
ant to a tender offer, cannot be eradicated unless the struc-
tural difference in the powers of controlling and minority
shareholders are somehow rebalanced. Mechanisms to regu-
late freeze out transactions should be implemented with the
goal of ensuring efficiency and equal fairness to all corporate
constituencies. Thus, greater transparency in the information
concerning companies' future cash flows, and more effective
evaluations of deals that are conducted by independent com-
mittees dedicated to the determination of fairness of the trans-
action, can better guarantee protection of minority sharehold-
ers in the freeze out context in both the U.S. and Italy.

105. U.S. subordinates the financial interests of shareholders to the bene-
fit of the firm. The paradigm of that is the BJR. This is mirrored in U.S.
corporate law wherein the company's decision must be made in the best
interest of the company. It is true shareholders' interest is the ultimate inter-
est to be guaranteed but as demonstrated in this Note, shareholders' inter-
ests may conflict with the best interest of the company when the safeguards
employed could preclude the conclusion of efficient freeze out deals.
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