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PANEL 1: LITIGATION FUNDING BASICS

2015 CONFERENCE: LITIGATION FUNDING:
THE BASICS & BEYOND

NEW YORK UNIVERSITY SCHOOL OF LAW

FRIDAY, NOVEMBER 20, 2015

MODERATOR: Selvyn Seidel
PANELISTS: Timothy Scrantom, Alan Zimmerman, Lee Drucker,

John Desmarais, Radek Goral

[Editor’s Note: This transcript starts approximately twenty
minutes into the first panel. Unfortunately, Mr. Peter
Zimroth’s opening remarks and Mr. Timothy Scrantom’s
panel presentation are ommitted from this publication.]

MR. ALAN ZIMMERMAN: Thank you. Can you hear me?
Okay. I don’t have a PowerPoint. I’m a little too old to learn. I
mean, I’ll learn how to do PowerPoints one day. But I do have
a prop.

I was very delighted to hear you refer to me as a rock star,
because my daughter, who is a student at NYU, is here, and it’s
great that you have said that. And then you said I was anal, and
I’m not so sure I wanted her to hear that.

MR. SELVYN SEIDEL: Can I say one more thing, which I for-
got? Alan is the dean of the law financing, which is a parallel
industry where funders put money into law firms to then bring
cases. So, he’s now seguing into, also, commercial funding.

MR. ZIMMERMAN: So, I’ve been doing this for about twenty
years. I got into this business, actually, by accident, and I have
my own take on what this about, and what litigation funding is
about.  I’m going to try to give you what I’ve learned in twenty
years in eight minutes. And I apologize, because I’m sure
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there were a lot of things I would have loved to say that I
didn’t say.

First of all, we live in a wonderful country that for 225
years has grown and thrived because we have a capitalistic, eco-
nomic system that allows people to pursue economic ventures
without hindrance, and we are blessed to have that today.
We’ve amassed more wealth than any country in the history of
mankind because of that, among other things.

Secondly, you cannot have an effective, well-performing,
economic capitalistic system unless there is a place where peo-
ple can go when they have disputes to get those disputes re-
solved—that is fair, that is orderly, and that ends up with the
parties knowing where they stand at the end of the day. In
America, we have what we call the civil justice system, and
that’s why this whole litigation funding sector exists.

I don’t refer to the kind of funding we’re talking about as
“third party” funding, because I don’t know who the second
party is.  My view is, you’re either a party or you’re not a party.
The party is the plaintiff and the defendant, and if you’re com-
ing in and putting money in, then you’re a “non-party” funder,
and that’s really how I look at this universe.

So, here you are. You are a citizen and you have a claim
and a dispute with somebody, we called that a “chose in ac-
tion” and it also is what they called it in England—it is, essen-
tially a property right that you have to go to court and pursue a
claim.

It costs an enormous amount of money today to have ac-
cess to the civil justice system that we have. It’s a fact, okay?
And I don’t think anybody in this room could tell you that is
not true.

So, here’s my prop. [Holds up two handfuls of cash.] You
need to have this, okay? If you want to have access to the civil
justice system, you need to have this. Period. And I don’t think
there’s any dispute about that, and I would be happy to debate
anybody who has a difference of opinion.

Secondly, or thirdly, we have tremendous economic dis-
parity, with all that wealth. And most people, I would say most
people in America could not afford to hire a lawyer and to
participate in this civil justice system, because it’s enormously
expensive. And I’m talking—and we’re involved in this
world—$25,000 a month in attorney’s fees, a month, is not un-
usual. $100,000 a month in attorney’s fees is not unusual. How
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many people in this room could start writing checks for
$100,000 a month, or $25,000 a month, or want to?

So, if you want to have access, if you want to give people
access to this system, you have two choices. Either you have a
system that’s only for the wealthy who can dip in their pocket
and afford to pay, or you have some mechanism in our eco-
nomic system where you provide funding, non-party funding,
to that person seeking access. And those are the two options
that we have, I believe, if, and I think everybody in this room
would agree, we want to provide access to our civil justice sys-
tem to people who cannot afford it- which is the vast majority
of people.

What you have, what we have developed, here, in America
are various mechanisms, and historically, various ways to pro-
vide that economic funding. I’m not going to talk much about
the contingency fee because it’s going to be discussed later,
but it was in the mid-1800s in the United States, at the begin-
ning of the Industrial Revolution in America, that we accepted
the contingent fee as a means to fund a lawsuit. What that
means is I, as a lawyer, can offer my legal services to an individ-
ual or a company, whoever it may be, to have access to this
system. But in addition to that, I am a non-party funder. I’m
putting my money in to pay costs, and my money in to keep my
business going, and to live until that case is resolved. And it is a
non-party funding mechanism that still exists today.

The second thing that developed in the late 1800s, as the
Industrial Revolution got started, was liability insurance. What
is liability insurance, a non-party funder who is paid a pre-
mium and who runs a business to make a profit, and who
agrees, among other things, that if there is a claim that’s made
that fits within the term of that particular contractual policy,
that the insurer will pay the attorney, and pay the funds for
addressing that claim. Everybody accepts that today, but the
fact of the matter is, that in the 1880s, when this got started, all
of the issues that are being raised today about litigation fund-
ing were raised then about liability insurance. I don’t have
time to go through that, but I have a paper that does discuss it,
if you’d like to look at it.

What does the insurance company do as a non-party
funder? They pick the lawyer, they negotiate the fee with the
lawyer, and they decide whether to settle the case or not settle
the case, in most cases. So, that is a non-party who’s earning a
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profit, trying to earn a profit, by selling somebody a contract to
fund their case.

More recently, now, we have the development of what we
are describing as “third party funding,” which is just another
form of non-party funding. I’ve been involved in it for about
twenty years, and it has various forms.

One of them is specialty finance companies that focus
their attention, specifically, on how to underwrite and evaluate
the cases of a law firm in order to qualify them for funding.
Many, many contingency fee law firms, and other law firms, go
to banks. But more often, now they can’t go to banks, because
banks don’t want to fund law firms, for various reasons that I
don’t have time to discuss. They go to these specialty funders,
and the specialty funders are the ones that give the money to
the contingency-fee lawyers, so they can afford to take the case
on a contingency fee. Those are law firm lenders, and they get
interest.

The another funder is (and there is now a whole set,
which we’re involved in as well) offering post-judgment fund-
ing, where somebody files a lawsuit, they win the case, and the
other side now appeals it. Now the winner, having waited for
three or four years for a judgment, faces an appeal and they
have to wait another one to two years before somebody pays
them the money judgment. Nobody on the other side iss going
to write them a check until the case is over. So one of the
things that post-judgment funders do is come to them and say,
“Okay, I’ll buy part of that judgment. I’ll take a ride with you,
and if you win, I get a certain amount of money. If you lose,
you get to keep the money and I’m basically aligned with you.”

There’s another group that funds settled cases. Class ac-
tion lawyers spend years, and years, and years pursuing cases
and not getting paid. They settle the case and now often wait
another two years, three years, before they get paid. There is
another group of funders who come in and say, okay, I’ll give
you money now to keep you going while you’re waiting for this
settlement payment to be paid to you after many years.

Finally, and which I won’t go into in a great deal today,
because that’s what a lot of the discussion is going to be about
today, are those funders who putting money up to pay attor-
neys’ fees, typically—hourly-rate attorneys—to fund a piece of
civil litigation where on the other side, you have a deep pocket
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defendant, or an insurance company that’s paying the defense
fees and costs.

It’s a wonderful, burgeoning area, and it’s growing. Some
of you think it’s controversial. I don’t think it’s controversial,
because if you don’t have that, then you’re not going to have
access to that system. I’m looking forward to the discussion
today. Thank you very much.

MR. SEIDEL: Thank you, Alan. Great. Great. Thank you,
Alan. That was terrific.

We now have Lee Drucker, who will talk to us about evalu-
ating the claim. What do you do as a funder to evaluate it, what
do you do as a company that may evaluate it as well, but in a
different way than the funder. And one of the key things here,
and you should remember it forever, is that you’re evaluating
an asset. This is an alternative asset that is just like the chairs
you’re sitting on, just like a piece of art that’s hanging on the
wall. You can evaluate it. You can evaluate a share of stock, and
once you can evaluate it, you can do all sorts of things with it.
So, just derivatives, as Tim said. So just—if there’s one key,
how do you treat it? It’s as an asset. Lee will tell you about the
evaluations of it.

MR. LEE DRUCKER: Hi, everyone. I’m Lee Drucker. I am
one of the cofounders of Lake Whillans. Today I will be sum-
marizing my paper, “A Financial Perspective on Commercial
Litigation Finance.” I really hope that this is the beginning of a
conversation, so anyone that would like to email me, my email
address is drucker@lakewhillans.com. Or if you want to have a
public conversation, feel free to Tweet me, @LeeDrucker.

What is a legal claim? From a financial perspective, a legal
claim really isn’t that different from any other financial instru-
ment, like a bond. It entitles the claimholder to payment on its
prescribed terms once it matures. However, unlike a bond, it’s
not clear whether the instrument will mature on its face. It first
must be validated by the legal system, and this aspect of a legal
claim causes it to bear substantial risk.

Litigation finance enables the claimholder to redistribute
this risk to a party that is most willing and able to bear and
manage the risk. I intend to show that this redistribution of
risk allows a company to allocate its resources to the highest
and best use, and optimizes economic growth.

Let’s imagine that you are the CFO of a venture-backed,
high-growth company, and you’re faced with a prospect of in-
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vesting a legal asset. How would you go about it? Let’s assume
that if you win, your terms will be $30 million. If you lose,
nothing. And your likelihood of success is 70%. In this situa-
tion, expected return would be $21 million. To estimate the
cost, you want to know the budget, which is $5 million; the
duration of the expected litigation, three years; and the hurdle
rate of the project, which is 30%; which comes to an expected
cost of $11 million. What I have done right there is the oppor-
tunity cost. The CFO has the opportunity to either invest in his
underlying business, or in the litigation, but due to capital
constraints, cannot invest in both. $11 million represents what
the CFO would have earned, had he invested in the company.
This is a no-brainer, right? On the one hand, you can expect a
profit of $21 million, and a cost of $11 million. There is an
economic surplus to be had, but let’s revisit the economic pro-
file.

Can we actually expect the CFO of a venture-backed com-
pany to divert the resources necessary to grow an $11 million
profit into a litigation where there’s a 30% chance of losing
everything? This difficult decision is only compounded by the
fact that the market and investors do not view proceeds from
litigation as core operating profit. It’s a one-off game, and
therefore will not be applied the same valuation as the rest of
profits. In this example, let’s assume that the company is get-
ting a 5x multiple on revenues. Now, the situation is obvious.
The CFO should definitively invest in the underlying business.
A successful litigation only increases the value of the company
by $30 million, whereas an investment in underlying business
increases the value by $55 million.

Now, let’s introduce litigation finance. In this situation,
imagine the funder would willing to cover the costs of the liti-
gation in return for: A, return of capital; and B, one third of
profits. In the case of a successful litigation, the increase to the
value of the company is $72 million, but even in the case of a
loss, the company has accreted $55 million of value. This is
because the CFO did not divert the resources to the litigation,
but still maintains upside in the case.

Obviously, all the magic here is happening because some-
body is willing to fund the entire litigation for only one third
of the profit. So, let’s take a look at why that happens. This is
kind of coming out a little awkward [referring to the slide
presentation]. In finance, risk is the likelihood that an invest-
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ment will deviate from the expected return. The risk of hold-
ing a portfolio of claims is less than the risk of holding an indi-
vidual claim.

In the hypothetical, the CFO could invest the $5 million
at a 30% chance of returning zero, and an expected return of
$21 million. But, if you could aggregate two of these identical
claims into a portfolio, the chance of returning zero drops to
9%. If you could aggregate ten of these claims, the chances of
returning zero is virtually nothing. If you can aggregate 100 of
these claims, the chances of returning anything less than aver-
age return per investment of $17 million is about 1%. This is
what the distribution looks like on a portfolio of 100 identical
cases, in the hypothetical. The high bar is the $21 million.

On the one hand, you have a single case where there’s a
chance of loss of 30%, and on the other hand, you have a port-
folio of 100 where the chance of getting anything less than $17
million per investment is 1%. The risk of holding a portfolio
of claims is much less than the risk of holding an individual
claim. Investors must be compensated for risk. In this situa-
tion, the CFO is an investor. The litigation funder is an inves-
tor. What does this mean for the underlying asset of a legal
claim?

Well, if there’s more risk, you must have more compensa-
tion. More compensation means that there’s less value in the
underlying asset. So, like, a bond with a value and the yield are
inversely related. So, the risk of holding a portfolio of claims is
less than the risk of holding an individual claim. Therefore,
the value of that legal claim in a portfolio is greater than it is
being held individually. This is one of the reasons why the liti-
gation funder is able to offer $5 million for only one third of
the profit, when the CFO has difficulty making the $5 million
investment for the entirety of the profit. The other reason is
that litigation financiers’ core business is funding litigation.
Unlike the venture-backed CFO, when there are proceeds
from this litigation, the value of the litigation from this com-
pany increases.

That’s really the summary of my presentation. I think I’m
pretty much out of time. So, again, I’d really like to continue
the dialogue, so feel free to email me or Tweet me, and I look
forward to talking with you guys more later today.

MR. SEIDEL: That’s fascinating, Lee. And for your ques-
tions, keep in the back of your mind is, is his very persuasive
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presentation about risk right? Because the opponents of fund-
ing challenge that and say, “You’re asking for something like 3
to 5 to 1 on your return. That’s way overpricing it for the risk
you’re taking, and therefore you’re gouging the claimants,
and making a fortune.” And is that challenge in any way valid?
Is this really a risk? Or is it just something that the funders like
to say is a risk so they can charge exorbitant fees of 3, 4, 5, and
sometimes 10 and 14 times what the capital is they invest?

Okay. Now, we have Radek. Radek will talk to you, as I
mentioned, about the sources of capital. There are many dif-
ferent sources that go into investing. It’s not just from a
funder; it could be from a bank, and so on.

MR. RADEK GORAL: Hi, everyone. My name is Radek Goral.
I’m really delighted to be here. My thanks to Professor
Zimroth and particularly to Dr. Linda Tvrdy for putting this
together and having me here. I’m delighted and really hum-
bled to be a part of this panel. These are some of the most
experienced and knowledgeable people in the industry. So, I
hope to convince you that I have earned a place at that table
even if my story, compared to those stories, is a little story.

Today I wanted to talk to you a little bit about various
sources of money in litigation. To do that, I selected a really
large and complex case, an anti-trust case against a cartel of
Asian manufacturers of LCD panels. By the way, some people
in this room, including some people on this panel, know this
case probably much better than I do, but still, I hope to do a
pretty good job summarizing it. I’m not going to go into detail
about the case itself. What I need you to know about it for
today’s purposes is that the case got MDL-ed, aggregating vari-
ous kinds of actors, various kinds of claims and lawsuits to-
gether, and those actions then were developed and prosecuted
in a sequence.

The main groups of claims were: the criminal prosecu-
tions by the DOJ; two class actions; a bunch of parens patriae
suits by state attorneys general; and finally, commercial opt-out
cases, individual cases, filed mainly by corporate litigants.

The government went first, and it was like a ram that
breached the cartels’ defenses for everyone else that followed
later. And the DOJ obviously was funded with public money,
but the point I want to make here is that that money, and the
results that the DOJ got on this case, benefited private actors
as well. So to my mind, this is one example, if you consider



2016] PANEL 1: LITIGATION FUNDING BASICS 519

litigation funding broadly, this is one example of public
money funding private actions, at least to some extent.

The second stage belongs to class plaintiffs and their law-
yers. They were contingency lawyers. Two big classes, a huge
class effort, ten truckloads’ worth of documents during discov-
ery, more than 300 years in attorney time, more than $18 mil-
lion spent out of pocket. But the payout was pretty handsome
as well. The lawyers, between themselves, took more than $500
million in attorneys’ fees at the end of the day. The class plain-
tiffs were funded by class lawyers, but the question is, who
funded the class lawyers? We don’t really know. I don’t really
know, but there are some hints, and those hints come in the
form of recorded transactions in secured credit.

There are around 150 law firms involved in those two class
actions. The IPP class, the consumer class, was more diverse
and involved smaller firms on average. The DPP class was
more concentrated, and so were their lawyers. Those were
some of the largest plaintiff firms on the market, including
Lieff Cabraser, for example. What’s interesting is that more
than 60% of those smaller firms, and almost 80% of the large
plaintiff firms had at least some access to external debt se-
cured by unearned attorney’s fees.

Now, how much of that third party money got into this
particular case? I don’t know, but even if it was only a fraction
of their lines of credit, if you have 150 law firms, those num-
bers tend to add up. What’s also interesting is that some of
those firms were backed—a majority were backed by banks.
Some were backed by non-bank alternative lenders, such as
LFG. And another interesting fact is that there’s a clear pat-
tern of long-term relationships between law firms and their
bankers. Some law firms, including major, major plaintiff law
firms, have secured credit relationships going ten, twenty, or
thirty years back, so they go twenty or thirty years without ever
changing their bank, and I found that pretty interesting.

Moving on, the third stage belonged to state attorneys
general and parens cases. They added numbers to the equa-
tion. Not all, but most of those cases made a part of a large,
global settlement, so they worked hand-in-hand with class at-
torneys. They were publicly funded as well, but I mentioned
them because I think, in contrast to the DOJ cases, this is also
an example of public action, prosecuted for public goals that



520 NYU JOURNAL OF LAW & BUSINESS [Vol. 12:511

benefited from the capital raised by private actors, or at
leastthat exchanged some benefits with those private actors.

Finally, the final stage, corporate opt-outs, corporate indi-
vidual plaintiffs. They were the master piggy-backers, because
they came last, and therefore they benefited from the effort,
and money, poured it into this litigation by everyone that
came before them. They were major players, and they hired
major law firms, Big Law AmLaw 100 listers. But what I found
really interesting was that even amongst those big, powerful,
corporations, some found it useful to take advantage of third
party capital.

Take a look at this group of opt-outs represented by the
law firm of Crowell & Moring, sometimes with a co-counsel,
and what turns out is that the two leading cases within this
informal coalition, the AT&T and Motorola cases were in fact
backed by Juridica. It was an indirect funding through a very
special law firm, but still, Juridica considers those cases a part
of their anti-trust portfolio, and the AT&T and Motorola cases
were the trailblazers for the entire coalition of corporate opt-
outs. They were filed first, they were used for interlocutory ap-
peals, and they were also paving the way for settlements with
individual defendants. So, third party money played a big role
among corporate opt-outs as well. What emerges here is what
could be called a litigation waterfall, with money trickling
down.

In some settings, like in this LCD case, where there is a
significant overlap in cost and effort required to bring those
cases to successful conclusion, what occurs is this kind of wa-
terfall situation, where the cases brought later are not only
cheaper to prosecute, but they are also less risky, because
much of that early stage uncertainty that is common to those
cases gets removed and paid for by somebody else.

I want to leave you with two major points. One, money in
litigation comes in various shapes and forms, but much of it is
indirect and flies totally under the radar. It is never disclosed
in the course of litigation.

Two, there is this potential for the impact of third party
money being greater than the funded case itself, in that it
tends to spill over to other cases that get collaterally funded.
Thanks.

MR. SEIDEL: Thank you, Radek. He is a good example, as
is Lee, of the fact that we are now having coming into the in-
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dustry youth that is going to carry this forward. I think both of
these young men are good signs that—I mean, to write a thesis
on funding? Never would have heard of it a while ago. So, this
is really going on.

One thing that you should be aware of. To me, the lawyers
themselves are the key to so much of funding. The lawyers
themselves. In terms of prosecuting the case, in terms of get-
ting funding, and so on, even though there are conflicts and
problems. Right now, we are seeing some of the law firms actu-
ally getting funded in the U.K. by other businessmen who
can—unlike the U.S., except Washington, D.C.—invest in the
law firm. So, along comes Joe Business, invests in John’s firm
$100 million. John uses $50 million of that to litigate. So, that’s
the strongest example, but there’s also—for example, Burford
has recently set aside _30 million for one law firm—Haus-
mann—to prosecute competition cases, anti-trust cases, in
Germany. You’re getting more and more into the lawyers
themselves putting—that’s not to mention the contingency
lawyers, which of course, invest their time and money.

Now, we have Mr. Contingency Lawyer. John is, as I men-
tioned, a patent lawyer, he’s a contingency lawyer, and he also
works with funding. So, he’s got a whole bunch of complica-
tions to tell us about.

MR. JOHN DESMARAIS: Good morning, everyone. I have a
little different perspective than the folks who came before me.
I’m not a litigation funder. I’m a lawyer, so I think about these
issues sort of the way as a lawyer does. My firm, and my career,
mostly, has been about half and half plaintiffs and defense,
and my firm today is in that same place. I’m about half de-
fense, half plaintiff, so I hope I bring a balanced view. I’ve de-
fended companies where the plaintiff was likely funded, and
I’ve represented plaintiffs who were in desperate need of fund-
ing.

My practice, as Selvyn said, is mainly intellectual property
with a focus on high-stakes patent cases. The reason I’m ex-
posed to this industry so much is, patent cases are really sus-
ceptible to the need for funding, and there is a lot of availabil-
ity of funding for patent cases. Patent cases, for those of you
not in the industry, it’s very common to have double-digit mil-
lion awards, or triple-digit million awards. You read about
them in the paper all the time, and it is not uncommon to
have that. So, the funders want to get into the space.
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Why do the plaintiffs want it, or need it? It’s because pat-
ent cases are hugely expensive. I was actually charmed to hear
Mr. Zimmerman’s view of what it costs because in the patent
space, it’s not uncommon for the monthly fees to be $500,000
a month. The fees are on the kind of cases I do, which are the
high stakes cases, regularly $10 million to $15 million just in
fees. That’s over a couple years, probably over three years, so
you’re spending about $5 million a year in just the fees. The
out-of-pocket costs are likewise in the single digit millions. By
the time the case is done, you might spend $5 million in costs.

So, if you are a plaintiff, oftentimes in the patent space,
we get solo inventors, ladies and gentlemen who have come up
with ideas they’ve filed for a patent, and they think Microsoft is
using it, or Google is using it, and they don’t have the where-
withal to put up $10 million so they can go after Microsoft. So
they either need a contingency fee lawyer or a funder if that
claim is ever going to see the light of day. And that’s why I’ve
sort of stumbled upon this industry in my practice.

The thing that I’ve learned over the years, too, is there are
all kinds of funders. This may be surprising to those of you
who are not in this industry, but traditional private equity com-
panies fund patent cases. I’ve worked with a couple, Altitude
Capital, Arena Capital. These are traditional private equity
funds, and they have the traditional structure for economics.
Hedge funds fund patent cases. I’ve worked with Fortress and
other huge, billion-dollar hedge funds who have funded pat-
ent cases. Banks fund patent cases. Credit Suisse had a whole
division that was dedicated to finding patent cases to fund.
And they met with us several times when I was a partner at
Kirkland & Ellis asking to fund the cases that we took for plain-
tiffs. So, these litigation funders that you heard about today,
and that we’re going to hear about the rest today, are actually
relatively new to the space, because private equity and hedge
funds and banks have been doing this for years.

Now, what is the role for these guys if there are contin-
gency fee lawyers like me? My firm does, as I said, about half
defense, half plaintiff. On the plaintiff side, we regularly take
the cases on contingent fee. Why do we need funders if contin-
gency fee lawyers will take the cases? Number one, because the
cases are, as I said, could be running up $10 million in fees,
and that’s tough for law firms to swallow sometimes.
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But then there’s this whole second class in patent cases,
where the expense is the out-of-pockets; the payment for depo-
sitions and trials runs into the millions itself. Somebody’s got
to take that money out of their pocket.

Secondly, sometimes, plaintiffs, especially a solo inventor,
needs money to live if they don’t have enough, and a funder
will come in and give them money to live. Law firms generally
don’t do that sort of thing.

Lastly, there’s this other unique thing that has been
presented to me a few times by different entities, where if the
firm has a basket of contingency fee cases, funders have
presented to me—I’ve never done it—but they’ve presented to
me, “How about if we come and give your law firm $10 million,
or $20 million and you go out and get more contingency fee
cases, you will feel more comfortable getting more if we’re giv-
ing you money, and then we’ll take a return on the basket of
cases?” So, they’re not betting on one case, they’re betting on
the bundle. It’s an interesting model. I don’t know of any
firms who have ever done it, but it’s been presented to me a
couple of times. We’ve never done it.

But what I want to focus on now, for the remaining min-
utes, is from a lawyer’s point of view, what is going on here,
and what are the dangers, what are the questions that need to
be answered, and where can the Center help?

Number one, are these funding relationships discovera-
ble? Prior to going into a funding a relationship, the funders’
due diligence, they examine the claim, they turn up interest-
ing information about the claim. Are those diligence docu-
ments discoverable? Are they protected by the attorney-client
privilege? There’s no real study about this in the law that I’ve
seen, and the funders are adverse to the party they’re going to
fund during that diligence phase. So, while they have a com-
munity of interest after they agree to fund, when they’re creat-
ing the diligence documents, they’re actual adversaries. It will
be interesting to see if that stuff starts seeing the light of day in
courts. If some of those diligence documents are good for the
claim, or bad for the claim, it could be relevant to the litiga-
tion.

Secondly, who selects the law firm? If a law firm has a reg-
ular relationship with the funding company, you know, is the
law firm going to be more loyal to the funding company than
they are to the client that they’re taking the case for when they
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know that their future business is actually coming from the
funding company? And what are the ethical implications of
that? Who controls the litigation is critically important.

If you’re a law firm, and you’re representing a plaintiff
but you’re being funded by Selvyn’s firm, you know, who is
calling the shots? Is the client really calling the shots on the
client’s own claim, and what do the funding agreements say
about that? And that boils into the next sort of, who’s control-
ling whether to settle or not? And these funding relationships
get very complicated.

So in a contingent relationship, the normal relationship is
a split of the outcome. So, the law firm might get 35% to 40%,
the plaintiff gets the rest, and everyone’s aligned the whole
way through because you only share in the pot of gold at the
end. The way the funding relationships, the ones I’ve seen,
they don’t set them up that way. They take what are called first
dollars. If they give you $10 million, they get the first $10 mil-
lion that comes from the award. Plaintiff gets nothing. More
importantly, they need a return on their investment, so they
actually get the first $20 million or $30 million. Depending on
your terms, you could have an agreement where you have to
pay two times what the investment was, or three times what the
investment was. That comes out of first dollars, so that changes
the dynamic of the settlement in very important ways.

Let me just give you an example. Assume you have a case
with a potential judgment of $50 million. Assume the funder
put in $5 million. Assume you’re in the middle of litigation
and the defendant offers to settle for somewhere between $10
million and $15 million, right? That $10 or $15 million pays
the funder their full return. Twice the $5 million investment
or three times the $5 million. They are really happy with an
offer to settle of $10 million to $15 million. They’re going to
now pressure the plaintiff to settle, but the plaintiff gets noth-
ing if they take a settlement of $10 million to $15 million. The
claim is worth $50 million. There are ethical implications here
about the structure of the agreements, what does it mean to
get first dollars, what does it mean to get 2x or 3x on first dol-
lars, and what are the ramifications for the plaintiffs?

Are the plaintiffs really in control of their case anymore,
in control of their law firm anymore, and in control of the
decision to settle? So, these are tough, tough questions that
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need to be answered from a legal point of view, and an ethical
point of view.

MR. SEIDEL: As usual, terrific. One thing that John men-
tioned, which is also below the radar in many situations is,
what’s the defendant’s role here? You know, defendants like
the U.S. Chamber of Commerce a represents the defendants,
have criticized funding, anywhere from being criminal to be-
ing evil, venom, and so on, because they don’t like funding.
However, the defendant’s lawyers should have a real interest in
knowing about funding for two reasons.

One is a simple reason. If a case is funded, it may have all
sorts of different implications, such as what happens in settle-
ment, and so on. The defendant should know that and be able
to determine what their strategy is going to be. So, that’s num-
ber one.

Number two, funding is coming to the defendant’s home
territory. There are some funders who have funded some de-
fendants who have been sued in one of these strike suits. And
if it’s a case that’sa frivolous claim, why not fund the defendant
in his defense? And why not couple that, perhaps, with insur-
ance? A funder goes in alongside an insurance company, who
might also insure the liability if it occurs. So, the defendants
are going to have a much greater opportunity in the funding,
which I think is going to start to hit home.

One, also, final comment about—John hit on very, very
important things—control. What is a conflict that might occur
between the lawyers, and the funder, and the client? To me,
the lawyers are in the trickiest position in any of these cases;
that is, the prosecuting lawyer, the lawyer that’s getting paid.
He or she puts themselves into a Bermuda Triangle. There is
constant inherent conflict between a lawyer and their own cli-
ent, if, in fact, they are choosing funding that might cost more
but with a funder who sends them cases. Everything is not al-
igned in these interests, no matter what you hear, all these in-
terests are aligned. They’re different, and they’re different at
settlement. That’s a very good example. So, what is the law-
yer’s role, here? Ethically, the lawyer has to look out for the
client. Is he or she always doing it? Not necessarily, and that’s
going to come back to haunt them.

The other thing is, when a lawyer goes out to find
funders, they don’t know what the hell they’re talking about.
They don’t know funding. Funding is a very complicated in-
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dustry, and for a lawyer to think he or she knows how to find a
funder, how to negotiate the best, they are fooling themselves,
believe me. Therefore, what they’re doing is they’re putting
themselves in the crosshairs of an ethical problem. They’re in-
competent to do what they’re doing. What they’re competent
to do is to prepare a case for a funder, or to prepare a case for
a trial. They’re incompetent, 95% of them, to go out and get
funding.

So, even just going into that arena, they’re running the
risk of ethical problems, and also legal problems. They can be
sued for malpractice. Lawyers don’t even know this, that’s how
little is known about the industry so far, but it’s becoming
clearer and clearer, and lawyers are waking up to it. That’s
enough, certainly, from us.

Now, I’d like to have questions or comments from every-
body. Maybe we can start with anybody who has a burning
question up here, or comment. And then go at—yes. Is that
Maya?

Just to give her an introduction, she’s on a panel a little
later. Maya used to work for me at Latham & Watkins. She has
since become the academic force in the funding industry. She
teaches it, she participates in conferences, and so on, so I
dread it when she wants to ask a question.

MS. MAYA STEINITZ: It’s actually not a question in [inaudi-
ble].

MR. ZIMMERMAN: The question is why banks are staying
out of the space. I’m not a banker, but I can give you my expla-
nation. Law firms are unstable, economic businesses today. It’s
a fact. Why? Because the assets of a law firm, I call them eleva-
tor assets, which means that the lawyer gets in the elevator
every day, and goes to work, and if the lawyer doesn’t get in
the elevator every day and go to work, there’s no asset. The law
firm is a bunch of lawyers who depend upon each other to
show up and go to work. And among the things that have hap-
pened, besides the economy and the impact of economic is-
sues, recession on law firms is, you have another industry that’s
developed in the last twenty years of legal recruiters and
merger acquisitions specialists.

And they have an annual ritual of getting on the phone
and calling law firms and lawyers and saying, “Hey, there’s
greener pastures over at such-and-such and Smith. Leave your
law firm and go there.” And you find, then, lawyers moving
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around from law firm to law firm. You can just look at the list
of major law firms that have been in existence for many, many,
many years—centuries, in fact—that in the last ten or fifteen
years are gone. They’re out of business. Dewey & LaBoeuf is
the most recent, but I have in my paper a list of ten of them.

So if you’re a banker and you say, “Well, what am I lend-
ing to here?” You’ve got a 90-day receivable list, and you’ve got
a work in process in the law firm, and that’s about it. From a
banker’s standpoint, they cannot evaluate. And you’ve got the
personal assets of the partner who is going to personally guar-
antee the loan, but they’re not enthusiastic about lending to
law firms. I can tell you that.

MR. DESMARAIS: There’s another complication, too. When
I talked about Credit Suisse being in the business, they dis-
banded the unit, and the reason they disbanded the unit was,
they were trying to fund individual cases, not law firms, and
most of the defendants in the individual cases are big compa-
nies.

So, when the investment opportunity was fed up the chain
to the management at Credit Suisse, they kept telling the
group, “No, no. We don’t want that case because we’d rather
give Microsoft a loan, or rather do banking business with
Microsoft, rather than fund a litigation against Microsoft,” as
an example. Ultimately, the group kept referring cases, and
they kept getting rejected, so the group disbanded and all
went, actually—they dispersed to these funding companies
now.

MR. GORAL: Or, there’s a risk that they might actually miss
the conflict. And that’s a very real risk that, actually, you know
I realized in the past, and the bank ends up basically funding
the case against either itself or its close affiliate, and that’s not
a good outcome for the bank .

MR. SEIDEL: That’s exactly right, and that’s why Credit
Suisse went out of business. Allianz , the insurance company,
did the same thing. It was very heavy into it, but then it found
out there were too many conflicts, so it exited. I think that
conflict is the biggest entry barrier.

The other one is, they’re scared of their shadow. They
don’t know how to analyze and evaluate it. They don’t know
how to evaluate their own loans, so if you get them into risk,
they run for the hills. However, there are some—and here’s
my only comment—there are some that are trying to sneak
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into it. Deutsche Bank funded a case against Bank of America.
Talk about conflicts.

Then you had the struggle that John’s talking about. They
wanted to find out in the court, who was the funder. And
needless to say, Deutsche Bank refused to tell them, all sorts of
phony reasons. And finally—I think it was Judge Kaplan—said,
“You tell me,” and it came out it was Deutsche Bank against
Bank of America. Bank of America went wild. So there is a very
real conflict.

There was another question over here. Yes?
MALE VOICE 1: [Inaudible].
MR. DESMARAIS: The way the agreements are ordinarily set

up—at least the ones I’ve seen, and I’m not a funder, so I ha-
ven’t seen as many as these guys. The agreements that I’ve
seen are set up as when a funding company gives a loan, the
agreement requires that they get a return of either twice their
money or three times their money from the first dollars from
any settlement, and that’s the way the terms are set up. The
plaintiff has agreed to that.

I wasn’t complaining about the economics of the agree-
ment. What I was talking about is this notion that that money
comes from first dollars, which then creates the conflict, be-
cause then when the settlement offer comes in, the funder
wants to settle because they’ve got their 2x or 3x return. The
plaintiff doesn’t want to settle because they have nothing left.
So, it’s in the agreement.

MALE VOICE 1: They don’t negotiate?
MR. DESMARAIS: Well, you know, you’re talking about indi-

vidual plaintiffs who make bad deals, yes. So, I’m not com-
plaining about the terms of the deal. I’m complaining about
the ethical implications of the deal. Right? Not the economics
of it.

MR. GORAL: But that’s a really interesting question, right?
If you have a contract like that, usually the plaintiff retains the
power to decide whether to settle or not, and the plaintiff has
the power to spoil the game, basically, to say, “Okay. If you get
all the money, then I just won’t settle.” Right? So, that’s the
leverage that sometimes is used in this case.

MR. DESMARAIS: There’s a nuance to that, too, because oft-
entimes, the agreements—because the funders are not stupid
people—oftentimes the agreements will have financial conse-
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quences to the plaintiff if the plaintiff rejects a settlement offer
supported by the funder.

So, the agreement will say something like, “If, during the
course of the negotiations, we recommend to you that you
take a settlement and you refuse, that’s your choice, because
you’re in control of the settlement, but you will have the fol-
lowing financial consequences of doing that.” It could be
you’re now responsible for some of our return, or it could be,
you know, we’re not going to continue to fund. It could be
anything like that, and so it puts the onus on the plaintiff. It
puts him in a difficult situation of saying, “I better take the
deal, or I’m going to have some financial risk myself.”

MR. SCRANTOM: I think it’s true, though—excuse me,
Lee—that you don’t come away from this thinking that there
is one form of funding agreement out there, because there’s
not. I might say, years ago—five, six years ago—there were a
couple of models floating around that people used. But with
competition, and this is one of the paradoxes, with competi-
tion comes more responsiveness to client needs and genuine
negotiation, so you could say, you know, there are benefits to
competition that alleviate some of these compressions at the
low end of recovery that John was talking about.

MR. SEIDEL: Good point. We have a question here.
Male Voice 2: [Inaudible] shared with the [inaudible] the

plaintiff [inaudible] the lawyer, but also the [inaudible] and
separate party [inaudible].

MR. SEIDEL: You’re 100% right, and that’s a fear that every
lawyer who’s representing a claimant should have, that they’re
going to screw up things for their client because they don’t
know how to best protect their client.

You heard a couple of comments now that won’t come to
the mind of an innocent lawyer. So, what do you do? You can
do two things, in my view. If you’re in a firm, you have that
firm, set aside a small group, two, three, that learn about fund-
ing, learn about funders, and protect that firm or any lawyer
who’s going into the funder.

In fact, some lawyers’ law firms are becoming “funder
friendly.” They’re trying to attract cases, and to do so, they’ve
got to become more active.

The other thing is, get an outside, independent expert.
I’m not sure a lawyer is the best one. Maya is an example. You
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can go to her, and she can give you expert advice. Yes. Back
there. Oh, I’m sorry, Alan.

MR. ZIMMERMAN: I think that’s a very important point.
One of our business practices is when we are funding a client
to pay the lawyer, we require that the client go to another law-
yer and get advice, for that very reason, because it puts the
lawyer who’s getting the money in a tough spot, obviously, as
you pointed out.

But also, the last thing a funder wants to have, is (a) an
unhappy customer, and (b) somebody coming back and say-
ing, “Wait a minute. I didn’t know what I was doing.” So, if
you’re giving somebody $1 million—or $2 million, or $5 mil-
lion—whatever the number is, you want to make sure you’ve
got a binding contract and they know what they’re doing.

Secondly, I’ve been doing this for a long time and think-
ing about it quite a bit, and we have our own practices. The
issue is whether or not you interfere with the settlement is
something that comes up, and should come up, when you un-
derwrite a case to begin with. That’s when you think about it.
If this person, or lawyer, needs $1 million, is there a scenario
where my million dollars, or a company’s million dollars is go-
ing to be such a significant amount that we’re going to get in
the way of settlement. And if so, we pass. We don’t even do the
transaction, because we don’t want to be in a situation where
we are frustrating the settlement.

And our agreements, we don’t have any control over the
settlements, so we want to make sure it’s a rational decision,
because we do get paid first. And we don’t want to interfere
with that client deciding, “Yeah, I’m going to take this num-
ber.” And so that’s one way, so you have to underwrite for that.

One more point. There’s a lot of things I want to say, but
we don’t have time. This issue about discoverability is very, very
critical. Actually, there are is some case law in this. One is
Miller vs. Caterpillar, and some other cases, cited in this paper
we did. But the best practice in what you do is you sign an
NDA with the law firm, so that the law firm, when they call you
and tell you about their case, is covered by this confidentiality
agreement that is binding. And you do the same thing with the
client, when the client comes on board. So, everybody’s sub-
ject to an NDA, first of all.

Secondly, personally—and I’ve debated this many, many
times with a lot of trial lawyers—I’m fine with the other side
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knowing that our side has a lot of money. It promotes settle-
ment. The first time I ever did a transaction was by accident,
and the case settled in three months because the other side
found out that the plaintiff had money. I don’t know what’s
wrong with that. I don’t know that they need to know all the
details and the terms of the transaction, but if you tell the de-
fendant, “Hey, they tell you that they’ve got $10 million in cov-
erage,” and you say, “Yeah, we’ve got $3 million in money avail-
able to fight this case, let’s sit down and try to settle the case,” I
think you’re going to get a lot more settlements out of that.
That is my personal view, and a lot of people disagree with me.
So, I’ll leave it at that.

MALE VOICE 3: So, going after the issue of [ethics]. And it
seems like most of this [inaduble] is covered currently by [the
rules of professional responsibility]. But in terms of regulation
[inaudible] finance, as the [inaudible] are we seeing federal
recommendation, or [inaudible] regulations that are covered
under insurance law. And also, is the prospect of [inaudible]
for now a [inaudible] ? I mean you can see [inaudible] .

MR. DESMARAIS: On the first point about ethics, and then
I’ll pass it to these guys about the regulatory stuff—but on the
first point of ethics, I’m not sure the current rules help in all
instances, because the funders are not lawyers. So, if it’s a
transaction between a funder and a plaintiff, the traditional
legal doctrines about lawyer ethics, I’m not sure are valid.

MR. SEIDEL: That’s true, John. However, it does help in
controlling the lawyer, which the lawyer has to be ethical.
What you’re seeing on the ethics front is that Bar Associations
are coming out with ethics opinions specifically on this indus-
try, because the general rules are very, very hard to manipu-
late.

New York, your home state if you’re from here, has what
seems to me to be the best opinion on it. You should read it. I
think it came out in 2012—where’s Tony? Tony was the first
one to notice it. He brought it to our attention, and it’s a won-
derful discussion of whether this is even ethical. According to
champerty rules, it says it’s ethical. You may have misstated—
you can milk out of that that you can actually control as a
funder, which I think you should be able to do anyway, but
that’s a very hot topic. The final thing is, it went through a
bunch of ethical traps that a lawyer can fall into. The best
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thing you can do is in any state you’re involved in, check the
opinions that might have come out, specifically.

As to rules and regulations, yes. They’re coming right
down the pipe. As you’re sitting there, a Senate subcommittee
is examining rules and regulations in this industry, because a
lot of people have called it the Wild West, and this and that,
therefore there is rule-making going on.

It started in the U.K. They’re now revisiting it. They have
voluntary codes. They’re revisiting it for legislation. The U.S.
has it, and Hong Kong is in the process of enacting rules right
now. So, Peter, I think said, it’s coming down there. It’s com-
ing. Yes?

MR. SCRANTOM: Let me make a quick comment on that
Selvyn because I think it’s pretty crucial, thinking about regu-
lation in this audience. There’s a huge distinction between
transactions with consumers, and transactions between busi-
nesses.

MR. SEIDEL: Exactly.
MR. SCRANTOM: Everything we’ve heard about this morn-

ing, at least from our two paper discussants, was about com-
mercial transactions. Obviously, there’s less need for regula-
tion where Microsoft is transacting with Burford or what have
you. There are regulations dealing with consumer related fi-
nance in the litigation area. Probably not many dealing with
law firm lending, but if you look at those three areas—and if
you’re wondering how they break out, there’s a pretty seminal
paper that the Rand Corporation did in 2006, 2007, that dis-
cussed these three areas.

MR. SEIDEL: Tim ghostwrote it, by the way.
MR. SCRANTOM: I think that what you’re seeing is more

regulation with respect to consumer activity, could come out
of the Consumer Protection Finance Bureau at the federal
level, most likely at the state level. So, that’s kind of my view on
it.

Last thing about ethics. The key issue that lawyers face in
dealing with third party funding all comes back to a single ba-
sic principle, and that is, independent, professional judgment.
That’s what underpins the fee-splitting rules that say that law-
yers can’t split fees with a non-lawyer. It underpins other parts
of the rules.

But the key position is independent, professional judg-
ment. Can the lawyer withstand the contractual rights or the
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demands that might be made by a funder that would seek to
interfere with his relationship with the client, and his protec-
tion of the client?

And that’s the big issue. I mean, are lawyers powerful
enough to exercise their duty of independent, professional
judgment to stand up to these kinds of things.

MR. SEIDEL: Tim, that’s—as usual—absolutely right. Let
me make one related point. Currently, every state has rules
and regulations that we, as a funder, have to abide by. So, you
have fifty different states, even though there’s a lot that are the
same, they’re different, and each one is independent. And
then you have the federal, which is federal courts, but they’re
looking at the states. Now, we might have federal regulations
as well, and then you get into issues of preemption and so on.

Okay. Yes. We’re almost at an end, so—no, go ahead. Oh
Boaz, how are you?

MALE VOICE 4: [Inaudible] .
MR. SEIDEL: Thank you, Boaz. That’s Lee’s partner. Any-

thing else that we have, before we shut it down, because it’s
time to shut it down? We’re shutting it down. Thank you very
much. Excellent questions.

***
Editors Note: This Conference transcript has been edited for
clarity.
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MR. PETER ZIMROTH: Our second panel is moderated by
Geoff Miller, who is sitting here on my right. Geoff is the Stuy-
vesant P. Comfort Professor of Law here at the NYU Law
School, and one of the faculty co-directors of the Center on
Civil Justice. I’ll turn the mic over to Geoff.

MR. GEOFFREY MILLER: Well, it’s a total pleasure to be
here. I’ve got to say, I’ve been to many academic conferences,
but this is really one of the most exciting I’ve ever been to, and
it’s for two reasons. One is that the topic, as you can see from
the first panel, is truly cutting edge. Most of the conferences I
go to, the edge has been cut, and has been cut a very long time
ago. But this is truly cutting edge stuff. And the second is, most
academic conferences, it’s a bunch of academics talking to
each other, which is great. But here we have people in the
industry, people are actually working in the area, talking with
themselves and with academics.

So, it’s a true chance for dialogue, which I think is incred-
ibly valuable. And we academics actually have more to learn
from people in the industry, in my opinion, than they have to
learn from us, but it’s hopefully a process where we’ll learn
from each other.
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The first panel was a terrific, wonderful, great introduc-
tion to the topic. So, today, this panel, we’re going to try to
deepen a little bit the discussion along the same lines.

We’re going to have the same structure that Selvyn put
down, which is eight minutes per speaker, and then hopefully
we’ll have a chance for the speakers both to comment on each
other and for everyone here to comment. The bios, by the way,
of everybody are available outside, so I’m not going to intro-
duce everybody. You can read them, they’re an incredibly dis-
tinguished group, but just look at them.

And our first speaker, we’ve changed the order a little bit,
but our first speaker is Jef de Mot, and he has a paper with
Michael Faure. Michael’s not here, but Jef is going to start off.

MR. JEF DE MOT: Thank you very much, Geoffrey. Good
morning, everybody.

So, the goal of our paper was to examine how third party
financing influences the cost and the efforts in individual dis-
putes. And we do this by focusing solely on one characteristic:
the relaxation of budget constraints. The reason we are inter-
ested in this is because we felt basic intuition may be mislead-
ing. One may think when the plaintiff has more resources, he
will spend more, which is obviously correct. But the question
is, what is the defendant going to do?

So, when the plaintiff spends more effort, many may think
that the defendant will have to follow, but we will argue that
the interaction between the plaintiff’s effort level and the de-
fendant’s effort level is often more complex than that. Don’t
be scared of this.

I’m sorry I have to put you through this, but this is a basic
rent-seeking model of litigation. This is a classic model devel-
oped by Tullock,I believe, and this depicts the probability of a
plaintiff victory. And it simply says the following thing: The
probability that the plaintiff will win depends in the first place
on the inherent quality of the case, which is here F. F is related
to the level of fault of the defendant. If you take much lower
than due care, then F will be very high. If you take almost due
care, then F will be moderate .

But according to rent-seeking theory, the probability of a
plaintiff victory also defends on the effort levels of the parties,
X for the plaintiff, and Y for the defendant. And not so much
on the absolute effort levels, but under relative effort levels.
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When you know that the plaintiff spends $1 million,
maybe you do not know a lot, unless you know that the defen-
dant also spends $1 million, or $5 million, or $10 million. So
it’s the ratio between the effort levels that’s important.

Once you have this, you have a simple optimization prob-
lem. What is the plaintiff trying to do? He wants to maximize
the probability of winning, times the amount at stake, that’s J
here, minus total expenditures. And his expenditures are
equal to his effort level, X.

For example, he lets his lawyer spend 500 hours on the
case, times the unit costs of litigation, which could be the
hourly fee of the lawyer, for example. So, for the defendant,
it’s exactly the same, but he tries to minimize his expected loss.

So, classic rent-seeking theory will find, from this simple
formula, optimal effort levels, depending on the inherent
quality of the case, depending on the amount at stake, de-
pending on the unit costs. So, optimal effort levels, X* and Y*
and from that, optimal expenditures, CP, so the unit costs,
times XR, and the unit costs for the defendant times YXR.

What we now try to do is—what changes when the plain-
tiff has a budget constraint, when he’s not able to spend CP
times XR, when his funds are lower than that, what happens to
his expenditures, and what happens to the defendant’s ex-
penditures as a reaction to the lower expenditure of the plain-
tiff?

So, obviously, the plaintiff has to spend less when he has
no funds. And B is his budget that he has at his disposal, he
would have to spend, that’s obvious. But the big question is,
what is the defendant going to do? And only when we knows
this can we know how total expenditures in individual cases
are going to change with or without a third party funder.

So, here is the integration. Before I go to the graphs and
the results, here is the simple intuition. We know the plaintiff
with third party funding will spend more. Now, he can spend
his ideal, or close to his ideal, expenditure.

But what the defendant is going to do depends on the
strength of the case. And intuition is the following: When the
plaintiff has a very strong case, and he was already the favorite
in equilibrium. That means he had a larger than fifty percent
chance to win.

Now, because of third party funding, he’s going to spend
even more on arguments, on evidence, so the case is moving
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further away from the decision standard. It’s becoming less
close. It’s moving further from the preponderance of the evi-
dence standard.

So what does this mean for the defendant? Any argument
now has less value for him, because the probability that it will
turn the case around is smaller than before. When the case is
less close, next to the argument it has just less value than
before. So the defendant for a strong case is going to spend
less, while the plaintiff spends more.

For a weaker claim, the situation is exactly the opposite.
Once again, because of funding, the plaintiff spends more,
and this means, now, the case is coming closer. The plaintiff
originally had a weak case, spent more arguments, so the case
is becoming closer, and the defendant has to become more
watchful, because when the judge makes a small mistake, now,
the plaintiff could win the case, even if it’s fairly weak.

So the marginal value of an additional expenditure be-
comes larger, here, for the defendant. So, when we deployed
our model, this is exactly what we found.

On the left side, you find the case of the strong case, F was
equal to 0.7 on a scale of 0 to 1. And on the right side, you
have a low case F is equal to 0.3. And what is relevant here is
the dark green area on both sides. These are all the combina-
tions of cases where total expenditures, so expenditures of
plaintiffs and defendants together are lower with funding—so
when there’s more money available—than without funding.

So, you see two things: the dark green area is larger for
strong claims, and it’s especially situated where the relative
unit costs of the plaintiff are fairly low.

Okay, I only have 30 seconds. Let me, then, briefly say, we
asked ourselves another question. Which kind of claims are
the firms interested in? Because we saw that perhaps in some
cases, total expenditure may decrease, but we found that ex-
actly for these claims, that there is interest from funders.

Strong cases with low unit costs for plaintiff relative to de-
fendant’s. And intuition is, for strong claims, plaintiff spends
more, so his effort level goes up, defendant spends less. So in
totality, this means that for these claims, the plaintiff’s
probability of victory goes up.

I’m out of time. Thank you very much.
MR. MILLER: So, although you’re out of time, Jef, I just

wanted to ask if you could clarify one point.
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Does your research have any implications for social wel-
fare? That is, is social welfare overall enhanced by the availabil-
ity of litigation funding?

MR. DE MOT: Well, it depends, because in our model, F in
the first place characterizes the strength of the case. So, I guess
most of us are in favor that really strong cases are stimulated,
that people get a chance to go to court and get their rights.

But there’s another thing. F can also be linked to how the
law already favors plaintiffs. F can be already, like, stronger or
weaker standard of evidence, and when the law favors plaintiffs
already, F will also be large. And so maybe it is not so interest-
ing that a lot of funds go to these cases as well. So, there’s a bit
of a mix. Really strong cases will be funded, but also cases that
may have survived well without funding.

MR. MILLER: Okay, thanks. Alright. So, our next speaker,
Joshua, is going to tell us how we can empower plaintiffs
through his business.

MR. JOSHUA SCHWADRON: Hello, everybody. Thank you,
Geoff. I’ll actually start by answering your question. It’s un-
doubtedly true that some cases, some financings, enhance so-
cial welfare. And it’s undoubtedly true that some financings
don’t. And what I’m proposing here today is a novel way of
categorizing litigation finance.

Over the last three years, I have personally financed, or
been involved in financing, over 1,000 cases in varying types;
commercial cases, big and small; personal injury cases; patent
cases. And these are the traditional ways that we categorize liti-
gation finance. And we think of these as different from one
another, but in fact, they’re not. They’re very similar to one
another in a lot of key and important ways.

Really, the biggest difference between the categories are,
what I am proposing here today, which there really should be
two categories for litigation finance. There are financings that
use law to make money. I call those market-driven financings.
And then there are those that use money to make law more
just. I call those justice-driven financings.

If we think about litigation finance in those two ways, eve-
rything else becomes much more clear. Our industry is under
attack from the Chamber of Commerce. Regulators are start-
ing to pay attention. Academics. We’re having the 2nd annual
conference here on this subject, and our framework is out of
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whack. We compare personal injury to commercial, even
though within commercial, the types of fundings vary widely.

I want to talk for a minute about what these two subcat-
egories actually mean. Just this morning I published a paper
that I’m going to circulate later today on Medium that calls for
this paradigm shift, and strives to define these two new types of
financing. I’ll read you a small excerpt.

“Justice driven financing leverages money as the great
equalizer. It invests in plaintiffs who have meritorious cases,
but who lack the resources to put up a fair fight. Financing
increases their bargaining power, and ensures that justice
works the way it’s intended. By helping the little guy, justice-
driven financing effectively uses money to ensure the outcome
of a case is not determined by which party has the most
money.

Contrast that to market-driven financing, which is epito-
mized by this statement from a litigation finance CEO: ‘We’re
fundamentally a capital provider. Forget this being about law
or litigation. We’re providing risk funding for an investment in
the same way any other sector of the market.’” In other words,
law is a good way to make money. Improving justice is just a
positive side effect, is what Joanna Shepherd from Emory Law
says.

Now, there’s nothing wrong with market-driven financing,
but it’s quite different than justice-driven financing, and we
need to have the debate about litigation finance talking about
these things separately. Justice-driven financing wants to do
well by doing good, whereas market-driven financing is con-
cerned about just doing well.

Now, let me be clear. Both types of financing are profit-
motivated, and equally so. People who want to do well by do-
ing good, they believe that’s actually better business. That’s
why my company exists. We believe that by doing well, by do-
ing good, we’re going to attract better employees, we are go-
ing to attract better investors, we’re going to have customers
want to use us.

Now, market-driven financing has a place, although that
exact place is up for debate. But what’s indisputable is that
justice-driven financing is something that we should foster and
support. Now, I’m a bit biased, but there’s one part of the law
that is predisposed to justice-driven financing, and that tradi-
tional subcategory is actually personal injury.
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So, personal injury plaintiffs are individuals, they’re not
companies. Seventy-six percent of Americans live paycheck-to-
paycheck, and when something bad happens to them, they are
ill-positioned to fight behemoth insurance companies, who are
professional defendants.

People lack money. They lack resources. They’re onetime
players going against professional defendants who do this for a
living. A lot of people lose their houses. A lot of people lose
their cars. A lot of people can’t get the surgeries they need. It’s
an abomination.

There is a great disparity between people seeking justice
in that case, and the insurance companies that are funding
against them.

We must have a debate that focuses on these two types of
financings. We shouldn’t differentiate personal injury, from
commercial, from patent. We should differentiate based on
the intent, because intent is really meaningful, and it will help
inform the framework for our discussion going forward.
Thank you.

MR. MILLER: Okay. So, we’re looking forward to the dis-
cussion going forward.

Our next speaker, Brad Wendel, is really one of the most
thoughtful academic commentators and writers about issues of
the legal profession and legal ethics. He’s going to give us his
take on our topic.e

MR. BRADLEY WENDEL: Thanks, Geoff. That’s a kind intro-
duction. I’m sort of laughing at Peter Zimroth starting by say-
ing we’re all practical people here, and I’m about to give a
wildly impractical paper. I like practical stuff. I am a legal eth-
ics scholar, and Tony Sebok and I were the co-reporters to the
ABA Ethics 2020 Commission study group on alternative litiga-
tion financing. And so I find this stuff very interesting. And I’ll
go deep in the weeds in this stuff if you all would like to, but
I’m also trained as a philosopher and I like to ask philosophi-
cal questions.

This paper was prompted by a couple of things. One of
them is the relentless public relations campaign by the Cham-
ber of Commerce and The Institute for Legal Reform to really
stigmatize litigation financing, and to put out these metaphors
and imagery, like river boat gambling, and turning the court-
room into a casino, and all that. They just go on and on about
this.
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And into the fray this year comes Judge Posner, interest-
ingly enough, who wrote this little throwaway line in an opin-
ion which otherwise is kind of bizarre, in this weird little trans-
action, where he says—and this is the Posner quote: “[t]oday
‘trolldrom’—the seeking of financial advantage by buying or
otherwise obtaining a legal claim (as distinct from filing a legal
claim in order to seek redress for injury) thrives.”

All you funders out there, Posner is calling you litigation
trolls. So, I wanted to know something about this. And so, what
I’m trying to do in the paper is to try to figure out what it
means for someone to be a litigation troll, given a couple of
things that are just facts about causes of action.

One of them is that they are freely alienable, for the most
part. There are a few exceptions, some anti-assignment rules,
but in general, causes of action are freely alienable. Certainly,
the proceeds of causes of action are freely alienable. Under
the U.C.C. Article 9 they can be used as security for lending,
and they can be bought and sold for transactions, and in fact,
routinely are.

We are quite comfortable with the presence of certain
strangers in the litigation system; in particular, liability insur-
ers. We don’t have a problem with that. We have accommo-
dated ourselves to a model of shared ownership of legal
claims, both on the defense side, via liability insurance, and on
the plaintiff side, via contingent fee financing. We don’t think
there’s any real conceptual problem with sharing interest in
legal claims, yet somehow litigation financers are meant to be
trolls.

I’m trying to ask the conceptual question, here, as distinct
from asking an instrumental question. An instrumental ques-
tion would simply be, what’s the effect of litigation financing
on the rate of litigation, or the rate of non-meritorious litiga-
tion, or time, cost, efficiency. Those are all instrumental
claims. They’re all perfectly interesting. One could also ask
about the effect of litigation financing on the attorney-client
relationship.

That’s really mostly what I do as a legal ethics scholar. But
again, those are instrumental claims. I want to just query a lit-
tle bit the conceptual claim that somehow there’s just some-
thing wrong with litigation financing, or somehow, that it blurs
a boundary.
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Tim Scrantom had that image earlier of the quarantine
between law and commerce, and the great image of the barris-
ter’s little pouch where you can pay the barrister discreetly,
and pretend that you’re not actually paying, but rather just giv-
ing an honorarium. That’s a very powerful image, and it’s a
conceptual claim that somehow law and justice ought to be
separated from business and commerce.

So, that’s what I really want to do in the paper, and I get
at that by looking at a couple of analogous areas. One of them
is a decision from the U.S. Supreme Court in the last term in a
case called Williams–Yulee about judicial campaign finance reg-
ulation. It was an interesting case.

It came up as a First Amendment challenge to a Florida
rule of judicial ethics, which prohibits judges from personally
soliciting campaign contributions. Now, of course, we all
know, with Buckley v. Valeo, and Citizens United, and this whole
line of cases that campaign financing is treated as subject to
really strong First Amendment protections, and most regula-
tions on campaign finance will be struck down as a violation of
First Amendment.

But yet here you have the Supreme Court and particularly
Chief Justice Roberts saying, well, judges and politicians are
different. It’s one thing to have a candidate for legislative of-
fice seeking contributions, but judges are different somehow.
And the case is a really fascinating exploration of the logic of
conceptual analysis.

You have Justice Ginsburg saying judges are not politi-
cians, and we don’t want judges being turned into politicians,
and then you have Justice Scalia saying, it would be great if
judges were turned into politicians, because that would en-
hance the value of democratic accountability.

The logic of that case is really what I’m trying to explore,
here. What is it about some feature of a practice, whether the
wide open nature of financing or the restriction on that, that
somehow threatens to blur a boundary or either to enforce a
boundary.

The other area that I talked about in the paper, not sur-
prisingly, is the claim of patent trolling. I see John Demarias
there frowning at me. He’s sometimes called a patent troll.
There’s a lot of really interesting scholarship trying to figure
out what constitutes trolling, given a lot of facts about the pat-
ent system; namely, the free alienability of patents claims and
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the myriad reasons why an entity might not seek to practice an
invention, which is to say, to manufacture and sell products
based on that technology.

There are lots and lots of perfectly reasonable, non-prac-
ticing entity practices, and so it’s hard to draw what Mark Lem-
ley calls the troll line. And trying to figure out where the troll
line is located has led to some fairly interesting conceptual
gymnastics.

Robert Merges has a paper where he says it’s basically the
same thing as blackmail. Patent trolling can be distinguished
by asserting a patent for the wrong types of reasons, and this,
you know, picks up my attention as a philosopher. What are
the wrong types of reasons? And that’s what I want to do here,
is to think about what would be the wrong types of reasons for
buying and selling legal claims.

I just want to end—I’ve got two minutes—with some pos-
sibilities based on the logic of conceptual analysis. Why should
one care about this? There are a number of positions one
could take about some practice, and some possible blurring of
boundaries, and I just want to think about which of these is the
right way to think about litigation financing. Now, we could
deny that there ever was a separation. So, notwithstanding
Tim’s slide, we can say there really is no difference between
law and business.

Lee Drucker had this provocative line where he said, from
the point of few of finance, a legal claim is just a financial as-
set. It’s just like a bond. There’s no difference, right? So why
are we worried about the blurring of the boundaries, when
there never was a boundary? We could think that there might
be blurring, but that the risks of blurring, such as they are, can
be prevented by reasonable, tailored regulation.

This is actually what the majority did in the Williams–Yulee
case. Chief Justice Roberts said, we can regulate judicial candi-
dates so they don’t personally solicit funds, although it’s still
possible to donate to judicial campaigns by a PAC or some-
thing like that. That’s a reasonable, tailored regulation that
seeks to avoid the danger of blurring the boundaries.

Or, we can go with the Chamber and say, the risk of blur-
ring the boundaries is simply so great that we have to prohibit
this practice altogether. I think the reason not to do that
would be that we believe the institution and the practice is ro-
bust enough to resist any incursions from this other domain.
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If we believe that the justice system has sufficiently robust
protections, and the legal profession has sufficiently robust
protections, we don’t need to worry about this alleged blurring
of the boundaries. In fact, one of the things I write about is
something that was mentioned in the last panel, toward the
end, which is the importance of lawyer’s professional judg-
ment. We rely on that a lot. There aren’t a lot of disciplinary
cases under Rule 2.1, but it nevertheless is an extremely impor-
tant ideal.

Lawyers are subject to pressures all the time to act in ways
that would not be in their clients’ best interests, yet if we think
professionalism means anything, it means that we trust lawyers
to withstand those pressures, and to act independently. And I
think that’s a sufficient protection in this area. Thanks.

MR. MILLER: Okay, so our next speaker is Maya. She has
an unbelievable resume and experience for someone so
young, Maya, I must say. And as Selvyn mentioned, she is prob-
ably the leading academic commentator on the particular
topic of this conference.

MS. MAYA STEINITZ: Well, now I have to say, thank you very
much for that introduction and for inviting me. But I have to
now cite a joke from Sarah Silverman, the comedienne. She
has a little bit where she’s a stage mom, and she’s talking to
her daughter, and she says, “Oh, you know, no, honey. I’m so
proud of you. Now all you can do is make me un-proud.” So
after all of these introductions, I can only disappoint you. I’ll
try not to do that.

I’m going to talk about and present the main thesis in the
paper that’s in the package for this conference. It’s called In-
corporating Legal Claims. The thesis is simple, but hopefully
profound, or important, interesting. I’m arguing that we need
a paradigm shift in the way that we look at litigation funding
from what I call the current paradigm, the ethics paradigm, to
what I call the finance paradigm.

Another way to say the same thing is to say that we need to
change the organizing idea in the discourse on litigation fi-
nance, from thinking of litigation finance as a form of cham-
perty, even though it is a form of champerty, to thinking about
litigation finance as finance. Okay? That’s the main idea I want
to convey today. What’s the ethics paradigm, and then what’s
the finance paradigm, and what do we gain by shifting the
lens?
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Well, the ethics paradigm, I actually want to say what we
gain from shifting the lens out of the gate. Under the current
paradigm, the problem is that we have both overregulation
and under-regulation of litigation finance. So, what’s the eth-
ics paradigm? The ethics paradigm is starting with an intuition
that most people have the first time they hear about litigation
finance. Oh, this is just like the contingency fee. If any of you
have ever tried explaining litigation finance to anyone, they
immediately say, oh, oh, it’s just like the contingency fee,
which is the other main form of champerty, or permissible
champerty.

What do we worry about with the contingency fee? We
worry about control and conflicts of interest between the
funder, which is the attorney in that context, and the client.
We also worry about commodification of legal claims. What
form of regulation does the ethics paradigm entail? It entails
champerty, that we heard about, and that’s the bit that over-
regulates, because champerty really focuses on who controls
the litigation.

I’m simplifying a little bit, but whether or not a type of
finance is champertous revolves to a large degree over who
controls the litigation. And that over-regulates, because that
prohibits sort of David and Goliath-type IP cases where a
funder is funding the little guy, who’s fighting against the in-
dustry incumbent who’s infringing on their IP.

It also gives us the focus that we see in this area on legal
ethics, and about how legal ethics is either inadequate or usu-
ally adequate, but really, we talk about the attorneys’ duty of
loyalty, and zeal, and independent judgment. But I always
found that discussion very peculiar, because that’s the regula-
tion of lawyers. It’s not the regulation of the financiers at all.
It’s important; we should regulate attorneys who are engaged
in this kind of situation, but it actually leaves the funders com-
pletely unregulated.

What do I suggest by way of a finance paradigm? Well,
first of all, conceptually, what I suggest is that we start thinking
about litigation finance as finance. And then, by the way,
speaking only about commercial litigation finance, not at all
about the consumer personal claims.

It’s a form of a joint venture. It’s basically a funder and a
claimholder entering into a business partnership. And the
problems of conflicts of interest and who controls the litiga-



2016] PANEL 2: TYPES OF LITIGATION FUNDING 547

tion is nothing other than the classical problem of the separa-
tion of ownership and control. This is the problem that under-
lies all of business law.

Just to illustrate, I own Citibank—well, I co-own it, proba-
bly with a lot of you—and I have no control over Citibank
whatsoever, and that’s represented in the price that I pay for
the stock. And we also have all kinds of ways of dealing with
the problem that we as owners of Citibank do not control it;
through corporate governance, predominantly, as well as
other means.

I suggest that we start thinking about litigation finance as
a joint venture. And the problems that we’re so concerned
about of control are problems that we’re very familiar with—
the problem of separation ownership and control. We actually
have 200 years of very smart academic thinking and jurispru-
dence, and corporate practices on how to deal with and mini-
mize conflicts of interest in the context of the separation of
ownership and control, and the problems that it gives rise to.
So what do we gain when we shift our perspective from the
ethics paradigm to the finance paradigm?

First of all, we can conclude—and I’m of the position—
that it’s okay to let claimants sell part or all of their control
over their case, and in return they should get a control pre-
mium. There’s no reason, I think, in the commercial context
not to allow the sale of control.

It’s only really if you sort of use the contingency fee anal-
ogy, and you think of the attorney as a fiduciary rather than a
business partner, that control becomes the big problem that
it’s regarded in the discourse on litigation finance.

The other thing that we gain is that the whole field of
corporate governance opens up to us to implement, by way of
litigation management, or litigation governance. In the pa-
per—I don’t have time to get into any of this—I discuss a
whole set of deals where basically parties entered into joint
ventures, essentially, of co-owning litigations.

The deals are from the mergers and acquisitions context,
not the litigation finance context, but it’s essentially the same.
It’s basically spinning off litigations into special purpose entity
and having a non-party co-own it together with a party.

And there’s very interesting litigation management agree-
ments that are publicly available, in the context of these deals
where the parties contract ex ante, in a transparent manner,
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into how they’re going to deal with various types of conflicts of
interest: very particular control mechanisms; board of direc-
tors with voting powers on different issues; different kinds of
votes for different kinds of issues, and it’s all applied to the
litigation management context.

So, I recommend to those of you who sort of want to think
about what does that mean in terms of nuts and bolts of this
new paradigm.

Finally, the third thing we gain if we shift from an ethics
paradigm to a finance paradigm, is to deal with the under-reg-
ulation aspect of things, and start thinking about okay, if litiga-
tion finance is just a pocket of the finance industry, how do we
regulate it?

We have precedent, and we know how to regulate finance.
For example, we know that it may be a good idea to have capi-
talization requirements. We know that it may be a good idea to
require that funders keep skin in the game to avoid moral haz-
ard, especially if they start selling various derivatives down the
stream, and therefore may not have the same incentive to vet
cases well. We know how to develop compensation schemes
that align interests.

So, there’s various ways in which we can, again, deal with
the actual problems that we’re worried about of conflicts of
interest without actually throwing the baby together with the
bathwater.

Thank you.
MR. MILLER: Thanks, Maya. Our next and last speaker,

Travis Lenkner, is involved in the business. And a very interest-
ing job, investing in legal and regulatory risk, or investing in
investments where the features of those investments involve le-
gal and regulatory risks. So, Travis?

MR. TRAVIS LENKNER: Thank you, Geoff.
I don’t want to get in the business of giving a lot of early

feedback on the panel and your operation of it. I agree it’s
more efficient to streamline the introductions, but participa-
tion here, I sort-of thought, was conditioned on all of the in-
troductions being delivered in a somewhat sensational. . .we’ll
call it the “Selvyn style.”

And I saw David Lat back there furiously typing at the be-
ginning of Panel One, and I thought, “This is my breakout
moment, this is really going to happen.” And now it feels like
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that might have passed. So, we can talk after, and maybe I
can—

MR. MILLER: [interposing] It was impossible to ratchet up
Selvyn’s approach. I think it would be more effective being
sort of more moderate.

MR. LENKNER: That is a consistent problem, I think. Well,
thank you all for having me, and having our firm, and includ-
ing us in the day and as part of this discussion.

As a commenter, and not someone who submitted a pa-
per, my role was to read the papers. I know all of you did as
well, but my role was to read them a couple of times.

So, I wanted to start by just kind of going down the line
and picking out a comment or two from those papers that I
thought, with respect to what we do at Gerchen Keller, either
resonated more than maybe some other aspects, or were just
fun and deserved mention.

Just going down the list, Jef and Michael’s paper—it’s in a
footnote, but I actually wanted to just read Footnote 19, be-
cause it’s this incredibly concise summary of modern litiga-
tion.

It just says, “Note that the result of a study [that they were
citing] implies that discovery may produce efficiency and jus-
tice, since the plaintiff bases his discovery amount on the fun-
damentals of the case. At the same time, the fact that the de-
fendant behaves without looking at the fundamentals of the
case directly leads to social waste and injustice.” Period. End of
footnote. So, you can cite that in future works and credit them
for that pithy observation.

To point you, in Josh’s piece, more to a higher level point,
which is true and maybe deserves some discussion by our
group: It is the case that a lot of firms out there, including
ours, provide financing both to smaller, less capitalized organi-
zations, as well as to large companies and firms, and that in
some cases, that funding results in what I would call an addi-
tional social good—maybe not the only social good—of pro-
viding access to justice when that access might not have been
as readily available.

But it is true that funding is available on kind of all ends
of the spectrum. As Maya noted, there’s a healthy consumer
industry. On the commercial side. I think all of the firms that
say they work in that space would agree that we work in situa-
tions where access to justice might be apt as a description of
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part of what is happening, but also in situations where we are a
specialty finance tool for companies and law firms that are
large and very sophisticated, and would be litigating anyway,
and probably already were litigating anyway before the finance
firm even got involved and came into the picture.

There’s so much that’s quotable in Brad’s piece. I wanted
to just note at the outset that having found and highlighted
the Posner quote about how we’re all trolls, and this is all obvi-
ously terrible. If you’re keeping track at home, that means Jus-
tice Scalia now thinks this is awesome, just because Judge Pos-
ner thinks it isn’t. So, we have one vote, and we just need four
more, and this is all totally fine.

Two other quick things in Brad’s piece, and we can talk—
there was mention of the Chamber and the PR campaign that
is ongoing, as everyone here knows. No one, least of all we,
would accuse them of speaking in nuance or much context
about the details that this group, in this room, is getting to
today. The comment that it’s probably not a good idea to attri-
bute a metaphysical thesis to the Chamber when it is primarily
fighting a public relations battle, I thought was an interesting
way to put that, as well as later in the piece, a note that I think
is possibly also worth this group’s discussing, which is simply
that it still is unexplained, and it’s never been explained to
me, why anyone in our part of this field would invest in a non-
meritorious and therefore valueless lawsuit. That possibility is
inherent in a lot of the criticism of litigation finance, but if it’s
possible or happening, it means that we are quite bad at it. If
we are in the market today, we won’t be for long.

And finally, Maya’s piece. Hers is galleyed, so the exact
page number is 1172—there are a couple of paragraphs there
that I thought really capably and efficiently described the
value proposition for large companies, and large law firms and
organizations that are in the market for litigation finance—
why there are corporate finance incentives, accounting incen-
tives, public-versus-private company incentives and challenges
that lead organizations and firms that you would not typically
think of as consumers of litigation finance to actually be quite
active in this space. We can certainly talk more about that as
well.

Just a couple other very quick thoughts. One is that I and
everyone else in the room who would call themselves a litiga-
tion funder, or whatever term we all agree someday to use, we
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go to a lot of these panel discussions. And many have been at it
much longer than we have. And it’s still true that the premise
of a lot of these panels and forums is that this is a very new
thing and we should all get really interested in it because it’s
new, and changing, and a huge development in the law.

Every case is funded. That’s been true since the beginning
of litigation. It’s either self-funded, it’s funded through a con-
tingent fee, it’s funded through however the litigant is capital-
ized, and however the law firm is capitalized. And there are a
host of incentives to settle, disincentives to settle, pushes and
pulls on litigation conduct that are related to finance, and cap-
italization, and economics, and litigation finance does not in-
troduce much new, or even really disturb, those age-old issues.

And as a side note, most of the other things that lead to
the age-old issues aren’t discoverable, and aren’t things that
we spend a lot of time talking about. It’s just the way people
involved in litigation, which is governed by a whole lot of rules
already, conduct themselves.

And finally just a quick summary of us, to agree with Tim’s
comments, and some other comments on the first panel. We
at Gerchen Keller take a broad view of litigation finance, as
many here do. That means, in terms of context for any of my
comments here or after, we have investments on behalf of
plaintiffs and defendants, we have investments where we are
paying some or all of the legal fees or costs, as well as invest-
ments where our capital is being used entirely for some other
purpose unrelated to the litigation.

We have investments with small and large companies, we
have investments with small and large law firms. We have in-
vestments where the underlying piece of litigation is a single
case, as well as where it’s a portfolio of a few, or several, or
many cases. And we get involved and provide products and so-
lutions for not only many kinds of commercial litigation, but
also, at any stage of that case, from inception all the way
through post-settlement, when the degree of risk and the cost
of capital all can be very different.

So, a quick summary of us, and just some thoughts on
other papers, and I look forward to the rest of the comments.
Thank you.

MR. MILLER: Thank you, Travis. We now have an opportu-
nity for discussion, both among the panel, and with everyone
here. I wanted to start a little bit by taking the privilege of the
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moderator to ask a question. This question is not a challeng-
ing question about litigation finance, because I’m in favor of
it. I think most people here are in favor of it. But nevertheless,
I wanted to bring out the possibility of a case against it. And I
do this because in my other world I’m involved in the area of
banking, and I observed in the banking world the opposite
trend as we’re seeing here.

In banking, remember the financial crisis, the ready avail-
ability of finance, the ability to slice and dice property claims
into very apparently efficient little units— mortgage-backed se-
curities, CDOs, CDO-squareds.

In the view of many, this led to a very unhealthy and cor-
rosive attitude on the part of the financial sector, of making a
profit at all costs, thinking only about the short term, not tak-
ing the public interest into account, cutting corners wherever
possible.

As a result of the disaster that happened in 2007 to 2009,
the trend in finance has been absolutely in the other direc-
tion; that is, we need to instill in people in the financial world
a culture of compliance, a cultural change, a tone at the top
that emphasizes acting in the social welfare, not cutting cor-
ners, not making a profit is the be all and end all.

So here, in the world we are in, we see the opposite trend;
that is, the legal profession has always traditionally at least had
the view that we are professionals and that we are not driven
by money alone. We’re driven by other values.

Tim’s example of the barrister’s robe illustrated that
money is important for lawyers. They won’t work without it.
But at the same time, it illustrated the discomfort that is associ-
ated with that fact, because the lawyer could not take the
money directly. It had to be surreptitiously put in the robe as a
kind of tip at the end. So, it’s true that money is necessary, but
there’s always been a discomfort in that fact.

Dean Pound, a famous Harvard Law dean, had a very in-
fluential description of the role of the lawyers, in which he said
the lawyer’s job is to act in the public service. And then at the
end he goes, “Even though, incidentally, it may be a means of
livelihood.” So, he meant that the lawyers making money is
only incidental to their basic role in the justice system, and in
society.

Well, now we’re seeing a challenge to that, and this con-
ference is a challenge to that. Maybe a means of livelihood is
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what the practice of law is all about, and there’s lots of good to
that.

But the challenge—and I maybe would ask Maya and
Brad in particular, because it relates to both of your presenta-
tions—the challenge is, are we losing something when we do
that?

Do we degrade a culture of professionalism that lawyers
have had? Do we create in the public mind the impression that
law is simply a business, that complying with the law is simply a
discretionary action which you can do if it’s in your interest to
do it, and otherwise not do it? And is this a healthy develop-
ment for society as a whole?

So, that is not actually a view I personally endorse, but
nevertheless I’m trying to present it in a strong way, because I
do think it’s a challenge that this current development is fac-
ing, and will face going forward. I would invite anybody in the
panel to respond to that.

MR. WEDNEL: That’s a great question, Geoff. Thanks for
asking that. It really relates to what I do in general, not just
work that I do in the litigation financing area.

I strongly endorse the view that lawyers have an obligation
that’s distinctive from that of making a profit, or being a busi-
nessperson. That’s what I’m summing up as independent pro-
fessional judgment that Geoff talked about, you know, it’s just
not about money or whatever.

I mean, I like, and read, and consume, and really respect
Maya’s work, but I want to disagree a little bit with the idea
that it would be a good thing or an efficient thing if we could
collapse the functions of financing, and management, and
strategic consulting, and litigation advocacy into one thing.

I think there’s something important about the lawyer be-
ing distinctive. Hey, it’s inefficient, it adds transaction costs.
That’s okay.

There’s a nice paper from a couple years go by Don
Langevoort at Georgetown where he talks about within cul-
tures, someone, an actor or a role, can be grease, or it can be
grit. And sometimes it’s a bad thing to have too much grease.
You know?

The finance perspective, the economics perspective, is ef-
ficiency, efficiency, efficiency. The lawyer perspective some-
times is, hang on, slow down. And I’m okay with that. I’m okay
with a little bit of grit.
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What I think—and I’ve borrowed this image from Geoff
Hazard’s work on the insurance defense situation, that there’s
kind of a triangular relationship between a funder, and a
claimant, and a lawyer. And the lawyer being there at one
point on the triangle exerts a stabilizing influence on the rela-
tionship between the financer and the claimant, and I think
that’s a good thing.

I know it’s a headache, and in some private advising work
that I do I often interact with law firm general counsels, and
they’re a bit of a pain in the neck. And I’m glad for that, and I
don’t want to lose that, and I want to hang on to that.

I think it’s possible that we can reach mutually beneficial
solutions that are in everyone’s economic interest while also
taking care to slow down and make sure that we’re acting in
the interests of clients, which is what lawyers are really all
about.

MS. STEINITZ: Yeah, I’d like to address that as well. I’m also
concerned about what would happen if and when, after pool-
ing litigations, litigation finance firms start creating derivatives
and selling them, without keeping any of the risk themselves,
which is how things went wrong in the mortgage industry.

I don’t know that I want to say, to be prohibited, but I
think it should be very strictly regulated. That is the scenario
in which the incentive to only fund meritorious claims goes
away, unless we require them to have skin in the game, and
maybe claw-back profit, et cetera, and do all the things that we
know, at least, from the literature that we can do. I think we’re
not there yet—which is, the banking industry may be pulling
back from that. We haven’t gotten there, but we should defi-
nitely think about that, and be cautious about that.

I want to emphasize that I am talking about regulating the
financiers and allowing them to operate, et cetera, because
regulating lawyers is not enough. But the lawyers should abso-
lutely keep holding themselves to the ethical standards that
we’ve always had.

I do think that we need to recognize the concern that
there is repeat play between lawyers and specific funders,
which is where the industry—if it’s not already there, it’s going
there. I think it’s already there.

I think it’s very, very hard for lawyers to exercise indepen-
dent judgment and be that buffer when there’s repeat play.
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And that’s something that we as a society should be thinking
of.

Finally, I want to say also, in respect to your vision, be-
cause I don’t want to lose the justice aspect of what it is we do
in the legal profession by any means—it would be actually
quite ironic if I ended up being the person who stands for
that—is that we now have B corporations, a new kind of entity,
that allows doing well while doing good.

I think that that opens up a lot of exciting opportunities
to be able to fund cases, but not for a high profit, necessarily,
but also just because that’s what justice calls for.

MR. MILLER: We had a number of people on the floor, but
I wanted to give people in the panel a chance to comment,
either on my question or anything else.

MR. SCHWADRON: I think your question, Geoff, is a good
one, although I think it’s missing a critical piece. So, tradi-
tional finance is certainly under attack, but it’s only a segment
of finance that’s under attack.

It’s the creative manipulation of finance that is really
under attack, but there’s a whole different trend of finance
where FinTech companies like Prosper, like Lending Club, are
empowering underbanked people in new and exciting ways.
There’s this dichotomy that’s emerging, this bifurcation in
some respects I’m talking about that’s analogous in traditional
finance, to litigation finance, where you have some finance
that truly is providing this amazing social benefit, and enhanc-
ing social welfare.

Then there’s other types of finance that are essentially
moving paper around as a business to maximize profit. And
the former, in terms of litigation finance, is something that we
should be having a separate debate about, on how to foster it
and support it. The latter, I think, still has a place. I’m not
saying that there’s not a place for it, but I think it’s a separate
debate about the role that that plays.

MR. LENKNER: I would just add a couple of points. I would
describe our approach to the market and potential invest-
ments as certainly welcoming, and we have a nice front door
through which people can enter, but most of them don’t get
all the way through the process.

I would not describe it as the ready availability of capital,
in the way that we were encouraging people to buy homes who
shouldn’t have been buying homes. Sort-of to my point before,
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we are not encouraging people to litigate who shouldn’t be
litigating, or who don’t have meritorious claims. So, I think we
are a long way from the dangers posed by an actual flood of
capital into the marketplace.

As much as we talk about the growth of this industry, if
you will, it still is such a minute percentage of—even if you’re
just looking at the dollars and cents that are spent every year
on legal fees in this country, we’re less than a single-digit per-
centage. And if you start talking about finance arrangements
where the money is not being spent on legal fees, and so the
market size is really just the size of judgments and settlements
in the United States in any given year, I haven’t seen a reliable
study that would come in at less than ten figures or more, and
that’s just the ones that are publicly reported.

I think the size of this is still relatively small, and that a lot
of those dangers aren’t present. It’s also true that—again, to
differentiate the consumer space from more of the commer-
cial space—in every one of our transactions, we’re dealing with
a sophisticated counterparty on the other side, whether it’s a
small or a large organization.

To a point earlier, it’s usually or almost always someone
who’s represented not just by litigation counsel, but also by
independent counsel in connection with the investment. And
in terms of a culture of compliance and how we operate, those
sophisticated parties are coming to us because they know that
we actually have capital under management that’s in our dis-
cretion.

They know that we’re a registered investment adviser with
the Securities and Exchange Commission. Our largest compet-
itors in the space, by and large, are publicly traded. So there
actually is a lot that’s disclosed and out there in a compliance
and counterparty-friendly way, if it is real, commercial litiga-
tion finance that we’re talking about.

MR. MILLER: Okay. Great. You had a question?
MR. ANTHONY SEBOK: Okay. So, there’s some papers. And

I apologize in advance—this is not really a question as much as
it’s an extension of an argument made by Brad and by Maya,
which suggests something to Brad’s analysis and borrows from
Maya’s. Maya’s, right and I think there’s these two models, the
ethics model and finance model. And Maya’s paper talked
about this sector. And what’s interesting is that Brad’s paper is
really about very small and unusual piece of this sector. It’s the
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idea of a complete alienation of a thing not a partial owner-
ship of the thing.

But, what’s interesting about what Brad has pointed out,
is that the resistance to trolling, resistance to the idea of a a
stranger could be able to completely take over another claim
highlights the ethics problem. And the ethics problem is not
really about the ethics [avoidance].

I want to suggest the ethics model that is in the minds
either pretextually or genuinely of the Chamber of Com-
merce. Which they dredge up. Is an ethics of victims which is
the idea why, what are the reasons why a victim of a wrong
should be allowed to go to court. And at one time, I say this as
teacher of tort law and as a scholar of the history tort law. At
one time there was this idea that there was no point having a
claim for the redress of wrongs, unless you could actually re-
dress the wrong of the victim.

And in fact, as we know, until the 19th century the tort
claim died with the victim. Right? Because it was statutory
amendment to the common law that allowed wrongful death.
Before that, there was no wrong to correct if the victim was
gone. Now, we don’t live in that era any more. What do we live
in? We live in an era where the question is not what’s the right
reason for the victim to enjoy a redress.

Now we live in an era where the question is, what’s the
right reason to inflict upon the wrongdoer cost? Now, that’s a
different purpose of private lawsuits. I, personally am not go-
ing to endorse or disagree with one or another vision but what
I am suggesting is that we move past this ethics business, the
ethics of victims, that would explain the kind of resistance to
trolldom that Brad was talking about.

We live in an era now where the larger question is, what’s
happening to the wrongdoer, not what’s happening to the vic-
tim. Once you recognize that, I think you see that the argu-
ments for the finance model and the arguments for litigation
investment as partial ownership are very compelling, and the
arguments against it, I would describe as anachronistic. And
that’s it.

MR. MILLER: So, we’re moving from compensation to de-
terrents as our overall value, in a way. And I think that’s hap-
pening less in Europe than in the United States, but maybe
elsewhere as well. Do you guys have any thoughts?
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MR. WENDEL: I won’t take much time, Tony. I guess you
and I have another paper we can write. But I do want to say,
the flipside of the changing vision of private law from correc-
tive justice to efficiency is a changing conception of the pur-
pose of the civil justice system.

One of the things I cite in the paper is this idea of the
erosion of the public realm, and Owen Fiss against settlement,
and all that. And that maybe also something the Chamber is
trading on, that a lawsuit is not a purely private commodity
that can be freely alienated. It has a public purpose.

It’s about enunciating public values and allowing others
to see what the law says about their conduct. And Fiss says that
settlement, alternative dispute resolution (ADR) erodes that.
Well, the trouble with that argument is that ship sailed a long
time ago, and we now have pervasive ADR.

We now have judges ordering settlement. There’s a judge
in this room who ordered my client to go to settlement when I
was in law practice, to go to mediation to try to settle the case.
We have the free enforceability of arbitration agreements.

We’ve privatized the civil justice system to a very great ex-
tent. The sky has not fallen; the Chamber is not running
around denouncing ADR. So, that argument doesn’t work, ei-
ther. I’m suspicious, I guess the bottom line of my paper is—
I’m suspicious about these pure, conceptual claims about the
litigation system really is about all this or that.

But Tony’s right, too, and his paper on the inauthentic
claim is really helpful in seeing that it’s the reasons for bring-
ing a lawsuit that really make the difference in some early
champerty and maintenance cases in which whether some-
thing is considered impermissible champerty or maintenance,
or is considered permissible insurance, or contingent fee fi-
nancing, or whatever.

MR. MILLER: Thank you, Tony, for that interesting ques-
tion.

MALE VOICE 1: [inaudible] .
MR. MILLER: Excuse me. Could everybody hear the ques-

tions? Everybody speak up a little bit.
MALE VOICE1: I have a general question and I have no

idea what the answer is. What is the effect of litigation funding
on the current civil litigation model which is essentially all one
- - nothing goes to trial, years of depositions, discovery and mo-
tion practice, [inaudible] and the legal fees on both sides are
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tremendous? And I’m trying in my own mind to understand
what effect does litigation funding have on that whole pre-trial
process that is about 95% of the game?

MR. MILLER: So, what effect does litigation funding have
on the way litigation is conducted today? I think everyone on
the panel will have a thought about that. It’s a very important
question.

Go ahead. Do you want to start?
MR. SCHWADRON: Sure. So, I think the answer depends on

the type of litigation. I also think it depends on the facts of the
case, and how in dispute they are.

I know that in the personal injury space, a lot of litigation
takes a long time, and the reason is not because there are facts
in dispute. It’s because one party has a lot more money than
the other, and they think they can use that advantage of time,
of resources, to get the other party—obviously the plaintiffs in
this case—to take a lower settlement.

And I believe passionately that litigation finance the avail-
ability of it will drastically reduce the time to settlement, and
the litigation time. Because when insurance companies realize
that they don’t have a financial advantage, there’s no reason to
drag out the litigation and force plaintiffs to settle for pennies
on the dollar.

I think that when there are cases where there are ques-
tions of fact, it potentially has the risk of elongating it, but
that’s a good thing because the alternative was that somebody
was settling early because they didn’t have the financial means
to get through, and we want them to seek redress in a proper
way.

MR. MILLER: Is another part of the answer that if you have
litigation funders in place, they’re going to monitor the attor-
neys more carefully, and make sure they don’t run up the
hours with a lot of unnecessary depositions?

MR. SCHWADRON: I certainly think there’s an efficiency
that litigation finance brings. I think it’s different, again, for
each case.

I know that a lot of litigation finance does not get in-
volved in the case, or doesn’t even have control over that sort
of thing. I know in the consumer space that that’s true. But
yes, I think the answer generally is yes.

MR. MILLER. Thanks, Josh. Yeah?
MALE VOICE 2: [inaudible].



560 NYU JOURNAL OF LAW & BUSINESS [Vol. 12:535

MR. WENDEL: We already let finance people make those
decisions. I just taught damages and contingency fees in torts
yesterday before I came down here. And I said to the students,
this is the tail wagging the dog. This is what determines what
cases get litigated.

My standard joke on this is, dental malpractice is under
deterred. Why? Because the damages aren’t that high, so it’s
not worth anyone’s while to bring.

So, there are feedback loops already in place because of
the screening and the gatekeeping function performed by
plaintiffs’ lawyers. Why should we let those folks make these
decisions? We do. So, it’s a great question, but it’s not a new
question.

MS. STEINITZ: I teach civil procedure and I tell my students
that you can understand all the policy debates in civil proce-
dure to be questions of, you know, different parts of the pro-
cess in which we control the flow—whether there’s going to be
more or less litigation, how much discovery, pleading stan-
dards, summary judgment. All of it is different phases in the
process where we can tinker with procedure to allow cases to
go forward or not. And I think it’s all legitimate debates
around those various procedural steps.

You know, should we let a case go forward, yes or no, at
that stage. What I think is not legitimate is to say, all other
things being equal, two otherwise equal cases, the question
whether they would move forward, yes or no, should be deter-
mined on whether the plaintiff has funding.

That’s actually not a just system, and that’s I think not a
legitimate policy concern.

MALE VOICE 3: In terms of the incentive on—no incen-
tives on frivolous litigation, in my mind there’s the possibility
that an asset like a lawsuit is directly tied to, negatively to an-
other asset, which is the stock price of the corporation.

So, if you have an evaluation of 100 litigations that’s really
high, so would there be sort of an incentive to bring a litiga-
tion based on that? So, it’s sort of like corporate arbitrage or
something like that?

MS. STEINITZ: So is the question, for example, whether a
competitor may want to bring litigation in order to depress the
stock price of. . ..

MALE VOICE 3: A competitor, or something like that.
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MS. STEINITZ: I don’t know. I mean, is that a real world
problem, where a corporation would start a litigation that it’s
ultimately going to lose just in order to depress the stock price
of a competitor?

I mean, it’s conceptually possible, but I don’t think that
that’s really the characteristic situation that we’re looking at.

MALE VOICE 3: Yes. So, unlike, other assets you’d be think-
ing of a lawsuit or a claim as a commodity as strictly assets not
any different from other assets that you directly tie to another
asset. So if you value this one asset then necessarily you’re valu-
ing another asset less with opportunity cost.

MS. STEINITZ: Yeah, I actually don’t think litigation is just
like every other asset. And I’ve written about the ways in which
it’s actually a very specific type of asset, and one of the issues
that we should be thinking about is when we want plaintiffs to
be able to pursue injunctive relief.

For example, antitrust cases or environmental cases,
there’s actually a negative externality if we create a situation
where the incentives are just to commodify and just go for
damages, as opposed to going for injunctive relief.

I do think that litigation is actually a very unique kind of
an asset. I mean, assets are of different kinds, right? Art is not
like a house or real estate. And litigation is more like art than
it is like houses.

So, I think there’s a lot more nuance to what kind of an
asset this is, including the fact that we’re using the justice sys-
tem that is publicly funded and that is publicly funded in or-
der to create precedent, resolve disputes, and generate justice.
So, I don’t think we should lose, sort of, view of that.

MR. MILLER: Travis?
MR. LENKNER: Just a couple—one a practical, and one a

more theoretical response to that. As a practical matter, I
think even if one could envision a situation where that might
be a strategy that someone would employ, it’s actually difficult
to look at publicly traded companies and find that small set of
companies where a particular claim that satisfies Rule 11
pleading requirements is material to the stock price of the de-
fendant company from inception.

So, it’s actually pretty difficult to think of the claims that
are large enough, and the set of companies that are small
enough, that those lines intersect. It’s not just that filing litiga-
tion against, for example, a publicly traded company automati-
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cally affects the share price. It’s quite often that it’s a blip on
the radar screen, and things really have to develop for a long
time, which of course goes back to independent professional
judgment of lawyers, and the incentive of companies and fin-
anciers to pay for these efforts while they’re going on. So,
that’s maybe the practical.

The more theoretical limit, I think, on something like
that would be—neither panel has touched very much on the
underwriting process that a litigation finance firm goes
through in terms of what sorts of questions are asked, and
what things are important to someone, or to a firm, that would
be investing where litigation is the underlying value.

Many of the questions relate to the relationship between
the parties, the reason for the litigation, the incentives to set-
tle. And so I think most investors in our seat would be loath to
invest in something where the express strategy was one that
you described, and would be hoping to run an underwriting
process where, even if that is the undisclosed reason that the
plaintiff is interested in litigating, that that would out at some
point during the underwriting of whether it was possibly a
good investment for the firm to make.

MR. MILLER: Travis, would you ever imagine a situation
where a lawyer brings a highly publicized case, and the day
before shorts the security of the defendant, towards the stock
of the defendant?

MR. LENKNER: Interesting. No. I mean, I think it would be
interesting as a hypothetical matter—let’s be very clear—to
think about the intersection of the attorney’s ethical obliga-
tions and the securities laws regarding market manipulation.

It certainly, at the very least under Rule 11 and lots of
things the SEC could tell you about, requires a pretty strong
good faith belief that even if you are shorting the stock to take
some economic gain from the announcement of the litigation,
you believe very strongly in the merits of the claim that you’re
about to bring.

MR. MILLER: I saw Brian and a bunch of other questions,
but Brian was first, yeah.

MR. BRIAN FITZPATRICK: I wanted to ask the same question
that you did Geoff, it seems implausible that a competitor
would fund a lawsuit. But what about a short seller? Short sell-
ers have become very aggressive now, why wouldn’t a short
seller fund some plaintiff to bring some type of a lawsuit [inau-
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dible]. It doesn’t seem quite as implausible. It would seem the
way to stop that would be some sort of disclosure requirements
[inaudible].

MR. MILLER: Did you have comment on that point?
MR. SELVYN SEIDEL: There’s a lot of concern. What it is, it’s

called the SEC in the U.S., The fact is that funding is as subject
to the SEC requirements as anything else. So if you’re going to
short stock or manipulate the price, you can be sure, that
there’s going to be, at one point, the SEC knocking on your
door. In fact, there was and is a U.K. case where there was an
investor, very good investor, in a public company that an-
nounced the funding and the stock went crazy – the stock
went way up. And then on the way down, and there was an
investigation that showed some sort of stock manipulation and
it was subject to the SEC. While there is no real specific regula-
tion relating to funding, they have to comply with the general
law. One other thing, on the other side, I think the U.S. Cham-
ber of Commerce has a point when it says this industry may
cause some real problems because they fund bad cases. Now
we always hear that funders, the good funders, like Gerchen
Keller, like Arrowhead, they’ll say we only fund good cases,
and they’re right. But there have also been some funders that
funded strike suits. For the same reason that a lawyer will take
that case – because they want a quick settlement – the funders
will do the same. One case I’m talking about in Florida, the
funder got caught, the lawyer got caught and they both got
sanctioned. But, it does go on and that’s a real concern, but
subject to the same laws.

MR. JOHN DESMARIAS: Two things. One, right now Kyle
Bass, who runs a hedge fund, invests in public pharmaceutical
companies and then he attacks which is essentially starting un-
lawful distribution. SO his hedge fund makes money by attack-
ing patents after he’s invested in the company. So it is going
on right now.

MR. SEIDEL: It’s going on right now, and there’s a whole
bunch of funders out there who are funding strike suits
pseudo legitimately.

MR. DESMARIAS: That’s the second thing I wanted to talk
about. It came up on the panel, why would industrious finance
- -. When you look at what’s going on, because civil litigations
have gotten so expensive. It takes millions of dollars, Tens of
millions of dollars to litigate them? It is the case that plaintiffs
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file lawsuits against big defendants for - - millions of dollars –
give me a million and I’ll go away. This happens all the time in
the patent space, there is this opportunity for–

MR. MILLER: That’s the classic strike suit.
MR. DESMARIAS: Exactly. It’s interesting because if you ac-

tually think about it, because we’ve let civil cases get so expen-
sive. [inaudible] And two, these lawsuits that are essentially
just playing [inaudible]. If we target the discovery expense and
drive the expenses down, we take away the incentives to file
frivolous lawsuits.

MR. MILLER: So, I don’t normally do this, but I see my
friend Ed Roch is here. And Ed knows more than anyone as to
whether it’s a violation of the SEC’s rules to short a security in
anticipation of filing a case.

So, without meaning to put you on the spot, what do you
think the answer would be?

MALE VOICE 7: I don’t know the answer to that question.
On the theory, I share the other’s intuition that this sounds
suspect.

MR. MILLER: But I don’t think it would violate insider trad-
ing rules, because you’re not violating any duty to anyone but
yourself.

And you’re not trying to manipulate the stock, really, if
you’re just filing a legitimate lawsuit. So, interesting. You could
ask it on your next exam in your securities class.

Okay. I don’t want to leave anybody out, so I had some
other—yeah, go ahead. Oh, sorry, in the back.

MALE VOICE 8: I was going to ask and you laughed off the
topic. Everyone says good funders only fund meritorious law-
suits. And as an attorney, I can’t represent different sides of
the same issue. My job is to represent my client. My under-
standing is that the financer’s job is to help finance the litiga-
tion, but also make some money for themselves. What’s in
place to stop that conflict of interest?

What’s to stop funding both sides of an issue? It could be
completely separate cases. Your client’s would never know.
The attorneys would never know that you are now backing a
completely different side and you’re going to probably win
one of them and make some money. It could be a different
case, a similar issue or same issue, obviously not the same case,
your actual [inaudible].
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MR. LENKNER: So the two short responses to that are, first,
that one of the express assumptions or premises of the ques-
tion is that the clients or the attorneys in that situation would
never know. I would not want to take that chance. It’s not
sound business, first of all, and there is the chance in cases
that our role is discovered, sometimes through discovery,
sometimes because, as was mentioned earlier, a plaintiff in
particular sees a strategic advantage to discovering the fact
that there’s funding. So, it would certainly be wading into a
situation unnecessarily for us to be in that sort of position.

But an implicit premise or assumption is that there’s a
ready market, and I can go to aisle four and grab a defense
side of the same case, and marry them together, and then I’ve
hedged my risk and I walk off to the next opportunity. Unlike
a lot of other areas of finance, we also have to source these
investments, and the people who are receiving the capital have
to want it, and need it, and see a value proposition for it, and
be willing to pay the cost of it.

So, both the odds against that scenario actually ever com-
ing true, as well as the business risk alone to a funder that
would take such a position—I’m not going to claim it’s theo-
retically impossible, but I think the likelihood of that on the
list of problems or concerns that people might want to raise is,
to my mind, lower on the list than some other things.

MR. MILLER: You had a—weren’t you? Yes.
MS. MARIA GLOVER: My question is for all of you. Same

question, but also to [inaudible]. Why would you want the
funder being the one to make the decision [inaudible]. To
me, I don’t see this huge separation between the funder and
the attorney representing the client and I am wondering to
what extent the the attorneys value their fees, it’s fitting into
[inaudible], it’s fitting into [inaudible].

It’s fitting into [inaudible] assets [inaudible]. And it’s
[inaudible] a matter of legal analysis [inaudible] under [inau-
dible]. Or is there really a big separation such that there is
kind of arrangement in which the claims get [inaudible]. And
in ways that might chance the dynamic [inaudible] .

MR. DE MOT: We show that the largest profits can be
made for the strongest cases. I didn’t get time to go to this
slide, but what we examine is, how does the expected value of
a plaintiff’s claim increase with funding?
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Then, we looked at the inherent merits of the case, rang-
ing from zero to one. Then, we looked at, okay, for which type
of claims does the expected value increase to 25% of the
amount at stake? So, if you have a claim of $1 million, which
type of claims progress with $250,000. And then we checked
which types of claims progress with 40% of the amount at
stake, so $400,000.

MS. MARIA GLOVER: When you say “we” do you mean you
the funder or [inaudible] ?

MR. DE MOT: In your question, I mean the funder and the
litigant together. So, we took the lawyer outside of the game,
and we look at one plaintiff and one funder. And so from that
joint perspective, we looked at how does the total value in-
crease, taking both of their interests into account.

So, we didn’t look at principal-agent problems between
the two. We just looked at, okay, for what kind of claim does
everything together advance the most, and so for what kind of
claim in advance ex ante can they both make from their point
of view, the optimal contract. So, for which type of claim is the
increase in the share of the pie greatest?

Then, we see that it’s for the really strongest cases. The
stronger the case, the lower the unit cost to the plaintiff, which
just means for those cases in which access to justice, access to
evidence, access to good arguments, is easiest for the parties.
In those cases, the most profits can be made.

MR. WENDEL: I just wanted to say really quick, there’s a lot
of variation in the structure of these transactions, but in a lot
of the big, commercial litigation financing deals I’m familiar
with, there may actually be due diligence counsel hired by the
funder to conduct due diligence on the claim before deciding
whether to fund.

These interesting hypotheticals are fun to think about—
you know, what if someone’s shorting the stock, or whatever.
But in the mine run of cases, there’s actually a positive signal-
ing effect to having financing, which is a signal to the other
side that this claim has been gone over pretty carefully by a
disinterested third party and deemed meritorious and there-
fore is a signal that it likely is a good claim.

MS. STEINITZ: I want to say that if we start saying as a social
matter that we have a problem of funders pushing certain cate-
gories of cases, or rushing into them, there’s some public engi-
neering that can happen through imposing treble damages, or
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changing the amount of the treble damages or other punitive
damages that are allowed, because that tends to push funders
and contingency fee lawyers into those spaces.

MR. MILLER: Yeah?
MALE VOICE 9: If you have sophisticated litigants and

there would be a restrictive covenant. It doesn’t seem possible
that there would be this issue.

MR. MILLER: What is the covenant you’re thinking about?
What was the—

MR. WENDEL: In the financing agreement.
MR. LENKNER: Yeah. A covenant that says if we’re funding

you, we can’t fund your adversary. Right.
MALE VOICE 9: [inaudible].
MR. MILLER: Right.
MR. WENDEL: That’s probably in a lot of finance cove-

nants.
MALE VOICE 9: [inaudible].
MR. MILLER: It will be now.
MR. WENDEL: It will be now.
MR. SCHWADRON: Right. But—go ahead.
MS. STEINITZ: I’ll just speak to that. I co-authored a paper

called The Model Litigation Finance Contract with Abigail
Field, and we actually suggested all kinds of representations
and warranties, and actually an absence of conflict of interest
was a representation that we suggested plaintiffs can bargain
into.

MALE VOICE 9: Is that being used right now?
MS. STEINITZ: I doubt—the industry insiders need to

speak to that.
MR. WENDEL: Unfortunately, good academic papers don’t

always find their way into the law.
MALE VOICE 10: [inaudible] .
MR. WENDEL: Well, the simple, sort of banal answer is that,

that triggers all sorts of adverse consequences that lawyers
don’t want. The possibility of the funding being deemed
champerty, you know, invalid under state champerty laws,
problems with Rule 2.1, independent judgment.

Australia is a very different situation. There’s a case called
Fostif in Australia where the high court permitted an extent of
control by litigation financers that’s just breathtaking. And as
far as I know, the sky hasn’t fallen in Australia. Now, there’s
different judicial oversight in Australia. I don’t know Australia
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so well, but I know New Zealand pretty well. New Zealand has
litigation funding with control being permissible, but it’s all
got to be disclosed to the judge, and the judge supervising the
litigation has to say, okay, I don’t think this creates any big
problems for the conduct of litigation; I’m going to bless this.
So, to get more control, funders here might have to give some-
thing up. They may have to reveal the terms of the financing,
and get judicial permission. It works fine in New Zealand. It
works fine in Australia.

Under existing law—and Maya’s doing really interesting
stuff on, kind of, “what if?” What if we treated this like a joint
venture? That’s a great “what if” question, but under existing
law, there are just way too many minefields.

MR. MILLER: Okay, Peter. What were you saying? Okay. So,
there are a number of other questions, and I really wish we
had time to get them. I’m sure they’re all great.

But we are having a lunch break, and anyone who had a
question and didn’t get it answered, our panelists will be here.
And Peter has an announcement.

MR. ZIMROTH: Just to remind you that we’re starting at—I
think it’s 1:45 sharp. And I just want to make a promise that
the last two panels will be every bit as interesting as these first
two, and so please come back and enjoy it.
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MR. PETER ZIMROTH: So, welcome back, everybody. I hope
you all had a good lunch. Our third panel is moderated by
Sam Issacharoff, here on my right. Sam is one of the co-direc-
tors of the Center, and he’s also the Reiss Professor of Consti-
tutional Law here at NYU. Sam, I promised when everyone left
for lunch that the afternoon panel was going to be as spectacu-
lar as the ones in the morning. So, you’re on.

MR. SAMUEL ISSACHAROFF: Thank you. I want to start, actu-
ally, by taking a moment of privilege to say something about
the Center, because I think that we can stand here quite
proudly after the morning session as being a fascinating intro-
duction into the world of litigation finance, at least for those
of us who are not in that world. This is a very unusual aca-
demic enterprise. This was set up as, essentially, a joint venture
of plaintiffs and defense firms who decided to put up a signifi-
cant amount of money with a five-year commitment, and it has
two unusual features, in terms of academic enterprises of this
sort.

First, we are not naming anything after anyone, so this is
not the—you pick—school of laws. Actually, for a certain
price, that is available, you know. If you need it, we can talk
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about it. Here is our fourth co-director who just walked in,
Troy McKenzie, who just got fired from the Department of Jus-
tice—is that why you’re here? [Laughter]

MR. TROY MCKENZIE: Playing hooky.
MR. ISSACHAROFF: Playing hooky. So, Troy is one of the

founding co-directors. There’s no honors given to anybody in
particular for the significant contributions we have received.
The other thing that is completely unusual about this is that
more than half of our board of directors and the people who
sustain this enterprise had no prior institutional affiliation
with NYU. So, these are folks who gave of their time and their
money, they come to our board meetings, and they sustain our
activities despite the fact that this was not their institution.
This is simply a commitment that there needed to be a place
where we could have discussions like we will be having, and
continuing to be having. This is a great achievement for us
institution and we are very proud and very happy for the work
of Peter and Linda, and for the support that we’ve had in this
enterprise. So, let me introduce this panel.

My first exposure to the world of entrepreneurial financ-
ing of litigation as a distinct area of legal enterprise took place
about five, six years ago. The first time I was lecturing in Aus-
tralia, and I kept being introduced to this concept of litigation
finance that was increasingly taking hold there, and playing a
very significant role in shaping the kinds of cases that were
viable under the Australian system, where there are not contin-
gency fees, there are uplifts. But there is fee-shifting, so that
somebody had to immunize the lead plaintiff, for example, in
a securities class action.

The world of litigation finance had taken hold there. And
now, all of a sudden, you had financiers coming in and essen-
tially acquiring massive control rights in the litigation and
turning the original lawyers who brought the case into hourly
employees, and it shifted all the conceptions of risk, all the
conceptions of how we want lawyers to be running cases. This
was quite unlike anything I had seen. And one of the unfortu-
nate problems of getting older is that whenever you see some-
thing that’s new, you react. You say, well, that’s bad, right? Be-
cause that’s not what I’m used to. And that was my reaction.
Well, this is just wrong; this is not the way we do it.

And then it made me think that there are three functions
that we assign to lawyers in the United States, and basically
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concentrate in the Bar. One is the selection of cases, particu-
larly on the plaintiff side, particularly in contingent cases, but
in all sorts of litigations, we let the lawyers screen. And in fact,
Rule 11 and other such responsibilities require the lawyers to
do the screenings of the cases.

Then, we assign to the lawyers the power to prosecute and
defend the cases. Lawyers have a monopoly on the capacity to
go to court on behalf of a client, so that’s the second function
that the lawyers perform.

The third function that the lawyers perform is that the
lawyers, and only the lawyers, can be the outside financiers
with an equity stake in the outcome of the litigation. So, the
assumption that an American lawyer has going to Australia is
that those three functions have to be integrated, and to the
extent that they’re present in any given case, in any given rep-
resentation, they have to be carried out by the same person,
the same institutional actor, the same group of lawyers.

The Australian response—and it was fascinating to con-
front this—was that each of these functions could be disaggre-
gated, and that you can spin them off, and that the market
could rearrange the rights and responsibilities across these
functions in a way that is perhaps more efficient, in a way that
is perhaps more transparent, in a way that is perhaps just plain
different than the way we do things like that in the United
States. And so for me, this was just completely eye-opening,
and in several subsequent trips to Australia for other bodies of
lectures and so forth, this has become a bigger and bigger part
of what I’ve been fascinated by.

And the first entrant into the field, an outfit called IMF,
was spectacularly successful initially, partially because, like any
first-mover, they grabbed a lot of the low-lying fruit, and so
they could do very well with relatively little risk. My sense of
going to Australia was that the profits that the funders were
making were outsized, because there just wasn’t enough com-
petition. There wasn’t a deep enough capital bench. So, as I
became more comfortable with this system, my reaction was,
we need to get more of this in. Not that we need to restrict it in
some way, but actually, this will be a much better-functioning
system. There may be different regulations that we have to put
in and all that, but this will be a better functioning system
when there’s competition within it.
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And what we see in the United States is the paradox. As it
comes here, we have a much deeper capital market, so it is
quite likely that we will develop more competitive innovations
than Australia, which is a much smaller country, even though
we are a late arrival, here. And to say the obvious, the Aus-
tralians then went and colonized, and they reverse-colonized
England, and they took over Canada. So, this has become a
dominant model.

The Australians are big movers in setting up litigation fi-
nance on the continent also, so that with the experience they
have, the several years’ head start they have has become an
entryway into a lot of other markets. So, we should be paying
attention in this country, in particular, to foreign innovations,
which takes us to the panel for today.

So, this morning was basically about how we conceptualize
the relationship between capital and law, and how we try to
figure out what rules apply from each, and which ones can
colonize the other. We’re going to go a little bit further this
afternoon. And this panel is about how we conceptualize the
role of capital investments in litigation in ways that change the
relationship of the actors in the case, in ways that are designed
to change the relationship of the actors. So we have three pa-
pers.

The first one is by Catherine Piché. Catherine is a law pro-
fessor at the University of Montreal who specializes in matters
of litigation, class actions, big cases. Catherine is also an LLM
of this institution, so we’re very proud of the institutional affili-
ation. Catherine is going to talk about a Quebecois innovation
in which public money is used to seed private litigation; that is,
public money is used to help finance private class actions in
areas of law that the Province of Quebec finds to be underser-
viced. That’s a radical conception for us, using public funds
for private litigants.

There is an article by Judith Resnik—one of our gradu-
ates, also—who argues that the class action is, in effect, a pub-
lic subsidy for certain kinds of litigation because it lowers the
transaction cost of creating the benefits of scale. This is going
one step further.

Following Catherine, we have Tony Sebok. Tony is a pro-
fessor at Cardozo. Some of you heard him speak here on the
floor this morning. Tony is one of the real forces in examining
the development of litigation finance. I know that he’s not at
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NYU, but he’s just down the street at Cardozo. And I know that
when I started getting in interested in this area, it was his work
as much as anybody’s that I turned to, to help guide me
through it.

Tony’s paper does the flip of Catherine’s. So, Catherine is
how public money can seed private litigation, and Tony’s is on
how private money can help seed public litigation. If you think
about parens patriae suits as being a more natural form of ag-
gregation that doesn’t have the perversity of, you know, plain-
tiffs’ lawyers running the show—well, the problem is that states
are underfunded versus big, institutional defendants, and so
maybe private resources could help to redress that balance.

The third paper is by Tom Coyle, and this is a point of
particular privilege. Tom was a star student in a course on
complex litigation I taught a couple years ago with Arthur
Miller. Tom is a recent graduate of this law school, just last
year. Works part time—only about, what, 300 hours a week—
at this small firm called Wachtell, Lipton, Rosen & Katz. Lip-
ton may have something to do with this room, I think. Tom
wrote his third year paper for Troy McKenzie, and then when
Troy left, I took over the supervision of it. And I read this pa-
per, and I thought, this is just amazing. This is a complete
breath of fresh air.

This is the idea that sometimes private conglomeration of
claims can be superior to public, and that is when we get to the
question of Italian Colors, and the prohibition on class actions,
maybe the market can be there instead of the public sector in
terms of creating the economies of scale necessary to prose-
cute some of these cases. So, it’s very exciting for me to be able
to have Tom here, and unheard of that he got a day off from
Wachtell to be here with us.

And then, the commentator will be Brian Fitzpatrick.
Brian is a Professor of Law at Vanderbilt. Brian has an institu-
tional affiliation with us. He was an Olin fellow here for a year,
before he went into fulltime teaching. Brian is as shrewd a
commentator on the structures of legal representation, as you
will find, and it’s always a pleasure. He was here at our confer-
ence last year. It’s always a pleasure to have him here.

So with that, Catherine, why don’t you begin?
MS. CATHERINE PICHÉ: Well, thank you. Good afternoon. I

am delighted to be here today, and I thank the organizers for
having invited me. It’s quite a thrill to be talking about litiga-
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tion finance, a topic that is, from my perspective as a Cana-
dian, largely misunderstood and largely under-discussed. So, I
find this really, really great.

I am a professor at the University of Montreal, as Profes-
sor Issacharoff mentioned. So, Montreal is in the province of
Quebec, and as most of you, if not all of you, know, it is a civil
law system with very strong common law influences, and a
mixed procedural law system.

So, importantly, it also has a class action, and in fact, Que-
bec was the first Canadian province to enact class action legis-
lation, based on Federal Rule 23 back in 1979. And it was at a
very social time, so you will understand, and you will feel, and
you will see the social flair and in the social culture piercing
from, perhaps, the model itself, the model I’ll be discussing
today. Part of the uniqueness of this system was that it pro-
vided for a Quebec Ministry of Justice fund, an assistance fund
for class action litigation. So that is principally what I’ll be talk-
ing about in the few minutes I have.

I do want to say that third party funding exists in Canada
and is prevalent. It is a largely underground and secretive
practice, which means that we don’t have all the information.
What we know is that all the big players are there—the
Lexfund and Therium, and all these big financiers are there.
What we know as well is that the courts are quite receptive to
these agreements. They have approved a few financing agree-
ments.

What is important to know is that most of Canada has ad-
verse costs that are quite astronomical, and so there’s a real
problem there in terms of access to justice. So, the larger cases
are funded through third party funding and class plaintiff
firms extending the money. So that’s for, kind of, the rest of
Canada. And in terms of Quebec, we don’t have adverse costs.
We have tacked adverse costs, so that’s not really the issue. The
issue is the attorney fees, obviously, and the experts’ costs.

What I’ll be talking about is—and what I’ve talked about
in my essay—is this public fund, assistance fund. It’s the Fonds
d’aide aux recours collectifs, and I’ll call it the Fund, for our
purposes. My argument is that is an effective, obviously financ-
ing, mechanism, but it also has this oversight function that
should be underscored and that should be made clearer. I
think this oversight function is beneficial to the whole system,
in that in contributes to class actions in Quebec—well to the
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flourishing system that we have, to this positively active system
that we have, a system that is often characterized as a class ac-
tion haven.

So in short—and that is a more social perspective, but I
do think that successful cases should help finance unsuccessful
ones, and I do think current cases should help finance future
ones. And on top of that, I believe that assistance should be
provided to legitimate and promising cases, from entities that
have the proper motivations. I do think that the Quebec Fund
has these proper motivations.

This fund has a two-parted objective. The first one, obvi-
ously, is to finance class litigation, essentially, in terms of
bringing those actions in for assistance. And throughout the
litigation, you can keep applying for further financing, all the
way through appeals. The second function is an informational
objective, and essentially, it means disseminating information
about class actions, which also is very important, in my view, in
terms of transparency, notably. So, the fund, significantly, in
terms of statistics, has made close to 800 decisions in the last
ten years and has funded one third of those applications.

On a yearly basis the market is, obviously, much smaller,
but we have about 500 active cases per year, and the Fund fi-
nances one third of these cases. The Fund also has a big sur-
plus of close to CAD 14 million, which could help finance
more and more cases. When the Fund grants assistance, it will
pay expert fees outright, and it will help with attorney fees as
well.

Now, a big caveat there, the attorney fees are not market
rate. We’re talking about $100 an hour for senior lawyers,
which is quite insignificant, but it’s still there, and the idea is
there. And so they pay for legal fees, costs, and this without
charging interest fees. Also, and importantly, you will only re-
imburse in cases of success, which means that the Fund essen-
tially assumes the risk of litigation. So, it is well-capitalized with
yearly provincial subsidies and warranties. And importantly, it
is almost entirely self-sustainable through these subsidies, that
are essentially a couple hundred thousand dollars a year. But
importantly, it does recuperate a percentage of all recoveries,
in all cases, whether funded or not, which means that all cases
help contribute to the fund, and all current cases help contrib-
ute future cases, and to the bringing of future cases. Essen-
tially, the argument here is that the Fund should work, obvi-
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ously, as an oversight mechanism. It already does de facto, but I
think its role should be redefined and a specific notion in the
law should be placed there, to have a much clearer role.

Of course, one argument is that it brings transparency to
the system, right? With additional information, statistics, data,
claims rates data, comes I think better law and better cases.
The screening mechanism gives, of course, incentives—even if
implicitly—to bring better cases forward, right? It’s kind of a
natural tendency to bring worthwhile cases, as when the case is
funded, there’s a note in the docket and there’s a signal sent
that this case may just be more worthwhile.

Also, an incentive to be continuously competent in terms
of counsel, as you can keep applying for further assistance
throughout the litigation. So, that’s significant as well. It would
bring more legitimacy to the Fund in terms of an actor of
change. The Fund has intervened and made representations
in a number of cases, in order, notably, to have this percentage
regulation applied more clearly, and so it has changed the law
in certain instances, and that has been significant.

Very briefly, the agency costs argument, which isn’t
mine—it’s mainly Professor Burch and Professor Issacharoff.
But I really do think there’s something there to be said, be-
cause the fact of having the fund there helps distinguish the
roles of the attorneys, and the attorneys then become better
advisers. Also, the Fund becomes this super stakeholder, right?
It’s an entity that really will recuperate some moneys, but it will
be moneys to fund back future cases, so the incentives are not
to be compensated. They’re very much a fresh voice. They’re
very much neutral.

One last thing, I guess, is also—we’ve talked about ethics,
and I think having the third entity there really does help in
that sense, and lessens the potential for unethical behaviors.
Perhaps as a conclusion, I would say, I do believe in that entity.
It’s quite effective and it really does help in terms of the
amounts of cases that are worthwhile, the numbers of trials.
We have the highest number of trials throughout Canada, and
we have a lot of case law. And we’re very, very active. So, it is a
very important entity.

It could do much more, and you could even think, possi-
bly, for the future, of having more lawyers working under the
Fund and bringing cases forward that would be financed, per-
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haps on contingency. You could have these lawyers as a part of
the entity. Thank you very much.

MR. ISSACHAROFF: Before you sit down, could you give us a
30-second synopsis of what the criteria are for the Fund selec-
tion of cases? Is it consumer cases, is it negative value cases?
What’s the market failure that this is designed to cure?

MS. PICHÉ: Well, I’m not sure it’s that detailed. There is
something in the regulation, and it goes along, looking at the
case and its chances of success. It doesn’t look at the certifica-
tion criteria. It looks at the need for financing. It’s very plain
criteria, and then the decisions are confidential, so we don’t
really know more about that.

The Fund has financed worthwhile cases and cases that
have not really gone that much ahead. So they haven’t fi-
nanced all good cases, but there you go. Thank you.

MR. ISSACHAROFF: Thank you. You know, the American re-
action to government bodies holding large amounts of money,
meeting in secret, and giving it out, might be not quite as char-
itable as the Canadian, but we can leave that to the side for the
moment. Tony?

MR. ANTHONY SEBOK: Speaking of governments in the
United States holding large amounts of money and not know-
ing what to do with it. . .I am going to speak about what I call
litigation investment in public litigation. This is a bit of a
thought experiment, and probably, after I’m done talking, I’ll
be approached by someone who says, “Well, I’ve been doing
this for a few years now.” In which case I’ll say, well, good. At
least I’m anticipating something that’s already happening.”

The thought experiment is this. It’s really thinking about
the parties who can take advantage of litigation investment.
Why can’t state and municipal governments be parties who
take advantage of litigation investment? Obviously, there’s lots
of policy justifications for litigation investment. We’ve talked
about those, one which Professor Wendel and I sort of are in-
terested in is the moral argument that these are property
rights that people should have the right to dispose of as they
see fit.

My talk today has nothing to do with that. I’m really think-
ing about the policy argument that suggests that in general we
want a litigation system where money flows to the highest and
best use to address wrongs that the legal system has an-
nounced as wrongs. And the states and municipalities I’m talk-
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ing about here also have a role in that; they, of course, are
actors of great importance in identifying wrongs in our civil
justice system.

Now, a couple of definitions. These are definitions I’ve
stipulated. They are debatable, but I am going to stipulate
them for purposes of this paper. By public litigation, I’m going
to refer now only to non-criminal activity—non-criminal prose-
cution by the state. I’m not talking about criminal prosecu-
tions by the state, although lord knows that those, too, need
support. I’m also not talking about what’s conventionally
known as the private attorney general—the idea of under civil
rights statutes a private attorney brings claims as a private at-
torney general. Or even qui tam. I want to leave that separately.
There has been investment in qui tam, to my knowledge, from
the litigation investment community. I want to take that out.

I want to focus, really, on a very formalistic definition, fo-
cusing on the identity of the lawyer and the identity of who the
lawyer represents. I want to basically focus on government at-
torneys representing the state, and the classic example of that
would be someone at a state AG’s office. Within that defini-
tion, public litigation can cover, I think, three general areas, I
could be missing something here. There’s, of course, civil pen-
alties that the state seeks. The line between civil and criminal
penalties, the Supreme Court has looked at this line, but has
asserted, at least, again, on an arbitrary basis, that there’s a
certain core sense of what a civil penalty is as opposed to a
punitive or penal penalty.

I only want to talk about this idea that the state certainly
can pursue civil penalties, and these civil penalties can be
quite significant. I won’t go through the examples, but you
may be aware of them. Exxon Valdez is a good example. Now,
in addition, the state, like any citizen, actually has private law
rights that can be interfered with. I mean, it has property, it
has contracts, it can suffer torts. So, the second category are
these private law rights that the state is able to seek redress for
the way you or I might. And examples of this might include,
for example, recent suits about Medicare overcharging, right?
I mean, the idea that the state actually paid too much to the
producers of certain drugs.

There are a number of suits right now brought by state
AG’s offices saying we paid too much; we paid—not our citi-
zens paid too much. We paid too much. That’s category num-
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ber two. And the third category, which is going to occupy most
of my talk, is the parens patriae category. And again, not be-
cause the other two aren’t interesting, but I think that they are
just less lucrative, perhaps.

I think parens patriae produces the greatest payoff for the
private investor. Now, parens patriae is a doctrine you may have
heard bandied about. Its definition is loose. It’s also been the
subject of Supreme Court analysis. Essentially, there are two
elements of it, I think. There’s a loss by some substantial num-
ber of private citizens of rights, property rights or other forms
of injury in private law. And the second is that a remedy could
be secured by the state through the operation of police power,
but it has chosen not to do so. And it can have a second bite at
that apple, so to speak, by bringing a parens patriae suit, essen-
tially by bringing a suit on behalf of those citizens for the re-
dress of those private law wrongs.

A classic example of this would be antitrust. You often see
parens patriae suits brought by state AGS with respect to con-
sumer antitrust violations on behalf of the losses suffered by
the citizens of the state due to the overcharging in antitrust.
The grounds of authority for parens patriae are actually not just
the common law and the inherent powers of the state, going
all the way back to the 14th century, but also statutory. There’s
a lot of federal statutes now to explicitly authorize the state to
bring parens patriae actions under federal causes of action, such
as antitrust.

Now, really, the people who have done the most, I think,
to identify parens patriae as an interesting topic is my colleague,
Myriam Gilles, and her co-author, Gary Friedman. They
pointed out, in the wake, in some sense, of the double-
whammy—as I call it—the attack on class certification by the
Supreme Court, and the attack on class arbitration on the Su-
preme Court, they pointed out that what might be left in order
to achieve many of the same goals that class actions and class
arbitrations allegedly secure for us, is parens patriae suits by the
state. Of course, here, the observation is that the Supreme
Court has not yet gotten to say that the state cannot aggregate
the claims of its citizens in a class-like form. There’s nothing in
the Supreme Court jurisprudence on class actions that touches
that claim.

Secondly, there is nothing so far that suggests that a pri-
vate citizen signing an arbitration agreement can in any way
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interfere with the power of the state to pursue a parens patriae
action on their behalf. I mean, there’s a theory—I’m sure it’s
being cooked up somewhere at the U.S. Chamber of Com-
merce—but it’s not yet been approved by any court. Now, why
would this be a good thing? Where’s the need for it? Well,
obviously, as I’ve already suggested, there is this issue about
sort of the collapse of the class action.

But there’s also what I call the funding gap. I don’t think I
have time to go into all the reasons why attorney generals lack
funding to initiate their own parens patriae litigation, which is
very expensive, but you can imagine that they do have actual
budget constraints. Therefore, private investment from the
outside could be quite welcome.

Now, there already has been a workaround to fund AGs to
do parens patriae litigation, and that is borrowing from the to-
bacco litigation. The idea the contingent fee attorneys will
come in and work on behalf of the state, and then take as part
of their fee a part of what was collected on behalf of the citi-
zenry.

Well, this is controversial, and it’s controversial both for
political and, I think, genuinely, policy-driven concerns. The
policy-driven concern is the loss of control that always hap-
pens. The problem is often talked about in terms of class ac-
tions in general, with entrepreneurial class action attorneys,
the loss of control over the litigation when the lawyer has the
power to direct the litigation.

Now, with outside funding to the state that does not take
the form of a deal with a contingent fee attorney, as I’ll point
out, the state has a choice of what kind of attorney, and which
attorneys, and if they want to even use outside attorneys. They
might just use the money only for expenses, or they might hire
an hourly rate attorney. So, it gets around the contingency fee
attorney disagreement in that sense. Now, the other reason
why this might be attractive is that here have been laws passed
in a number of states—the Private Attorney Retention Sun-
shine Act, and the Transparency in Private Attorney General
Contracting Law—which basically were designed to restrict the
use of contingent fee attorneys by state AGs, and those, of
course, are now barriers.

If I may indulge my timekeeper and say I have four advan-
tages of litigation investment in public litigation, and then I
will stop. Okay?
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Here are the four. First, it gives you the option of separat-
ingfunding legal costs versus funding legal expenses, because
not all AGs want what they get with a contingency fee contract.
They don’t want the other person’s lawyer. What they might
just want is funding for their expenses. And they want todo the
litigation with the state lawyers that they already have. Not all
the time, but sometimes.

Second, you might get a better deal. I mean, literally, you
might get a better deal. Contingent fee attorneys often ask for
33%, even from the states, and funders might actually take less
if you look at the multiple of the amount invested taken from
the recovery.

Third—and this, I think, is really important—this allows
the state to get the lawyer it wants, not the lawyer who can
afford to bankroll the case. Because often, contingent fee at-
torneys brought in by AGs—while they are great attorneys, and
Susman Godfrey is a great firm—often firms that are brought
in on the contingent fee side, their advantage is that they are
banks. Of course, sometimes the law firm who is a good bank is
not the law firm who is thebest at an antitrust suit, or at an
environmental suit. This is the AG option of separating bank-
ing from lawyering.

Finally, of course, as I mentioned earlier, it puts the AG
more in control. Not as much as in control perhaps as the crit-
ics would like, but puts them more in control than if a contin-
gent fee firm has been brought in and operating as an en-
trepreneurial class action attorney. To the extent that we’re
worried, genuinely, about control questions, I think there’s an
advantage, here. There are disadvantages, too, but I’m out of
time, so I’m not going to cover them. I might cover them in
the questions. Thank you.

MR. ISSACHAROFF: Tony, one quick question before we go
on to Tom. You gave an example in your papers which I think
is a very salient one, of Wyoming having no funds whatsoever.
That kind of captures the problem you’re trying to address.
Can you. . .?

MR. SEBOK: It’s an academic study of a western state—I
think it was Utah—and then comparing it to an eastern state,
which is West Virginia. Lord knows West Virginia has had a lot
of problems with controlling the mining industry, but it has a
lot of mining there. Utah, on the other hand, hasn’t even
tried. Utah has actually no mine inspectors. Utah has, actually,
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zero people now; they rely entirely on federal enforcement.
And the explanation for this, arguably, is lobbying. Or, the
other explanation is, they just don’t have the money. And this
is an example of how, if you wanted to staff state lawyers or
state investigators, financing matters.

MR. ISSACHAROFF: Okay. Tom?
MR. THOMAS COYLE: I want to first thank everyone for

coming today. I’m very excited to be here, to speak with you. I
feel truly honored to be a part of such distinguished group of
panelists. My presentation is a little different from the other
panelists. Today, I’m going to talk about aggregating con-
sumer arbitration claims after the Supreme Court’s decision in
Italian Colors, through litigation finance, and securitization of
legal claims.

My presentation is going to be about three parts. First, I’m
going to give a little bit of background on Italian Colors, so that
most of you who are unfamiliar with the case can follow along,
and then I’m going to define what I call the Italian Colors Prob-
lem. Next, I’m going to offer a solution to that problem, and
I’m finally going to offer a few concluding remarks about the
desirability of that solution.

Italian Colors was a class action lawsuit brought on behalf
of merchants who accepted American Express credit cards.
And essentially, what they alleged was that one of the provi-
sions in the card acceptance agreement constituted an unlaw-
ful tying arrangement. So, American Express moves to dismiss
the class action on the basis of the card acceptance agreement,
and clearly in the card acceptance agreement it’s stated that
there could be no joinder of legal claims, and that either party
can compel individual arbitration instead of litigation. The
plaintiffs opposed the motion, but not on the basis that the
card acceptance agreement was unclear. They opposed it on
the basis of something called the Effective Vindication Doc-
trine. Essentially, what that doctrine means is that it’s unlawful
in an adhesion contract for one party to prospectively waive a
right to pursue a statutory right.

The case bounces around, and eventually gets up to the
Supreme Court, and the Supreme Court is going to answer to
this question: Does the Effective Vindication Doctrine prevent
a waiver of class treatment in an arbitration contract when the
economics of pursuing an individual arbitration are com-
pletely illogical?
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In Italian Colors, the largest individual claim would be
about $38,000, and the cost of proving a tying arrangement
with an expert economic study would be somewhere between
$250,000 to $2 million. So, no one’s going to bring this claim.
It’s Posner. Only a lunatic would sue over this. But the Su-
preme Court says the money doesn’t matter. They essentially
say that as long as a lunatic could sue, then the Effective Vindi-
cation Doctrine isn’t implicated. Justice Scalia says that just be-
cause you’ve waived the ability to pursue the statutory right in
a way that is economically logical doesn’t mean that you’ve
waived the right to pursue that statutory right.

Consequently, this is what I call the Italian Colors Problem,
and it’s a twofold question. It’s, if the law won’t allow aggrega-
tion to make these negative value claims pursuable, can the
market step in and provide a manner for aggregation and
achieving of economies of scale? And the second question is, if
the market does step in, is this actually desirable?

Any solution to the Italian Colors Problem kind of has to
conform to three sets of constraints. The first is that is has to
be legally viable. That means that it can’t violate any terms of
the card acceptance agreement, and it can’t violate any extrin-
sic bodies of state law, like champerty. The second is that it has
to be practically viable. It can’t be some esoteric law school
answer, right? You have to be able to actually aggregate these
claims. The other part of practical viability is that any pro-
posed aggregation structure has to provide enough legal cer-
tainty so that after it its implemented, it can’t be challenged
collaterally. And the third and final constraint with which a
solution has to comply is the most important, because this is
the real world, you know? The money does matter. And that is,
it has to be economically viable.

So, if a ligation financier steps in and aggregates these
claims, it has to be able to do so in a way that it can achieve an
above-market, risk-adjusted return. So, in the interest of time
I’m only going to talk about economic viability today, because
I think that’s probably the most interesting part and not the
part that’s been covered by a lot of other papers.

My proposed solution is three steps. First would involve
aggregation. A litigation financier would go out and contract
with individual claimants to sell them, essentially, an antitrust
study for a percentage of any potential proceeds. Now, this
method of aggregation creates challenges to economic viabil-
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ity, and essentially—I’m going to talk about why in a little bit—
the financier is put in a bad position, where it needs to hedge
its bet.

I came up with a solution where the financier would offer
litigation proceed-backed securities, similar to other asset-
backed securities, into the market in order to defray some of
its upfront costs. After a litigation financier has securitized
enough claims that it wouldn’t have any capital at risk but it
could still share in the upside, it would be in a very strong
bargaining position to try and achieve a global settlement with
the defendant. So, the reason that economic viability through
aggregating each claim individually is kind of a problem is
that, especially in Italian Colors, it was a formulaic harm case,
right? The only thing that liability would hinge on is the defen-
dant’s conduct.

And more importantly—and I’m not going to talk about
this—but under my aggregation method, it would be the same
group of lawyers bringing these claims, over and over. So, con-
trolling for all these variables, you kind of realize that the out-
come of any single arbitration is going to be correlated to the
other outcomes of arbitrations; that is, the outcome in one will
be predictive of the outcome in another. So, rather than the
financier having aggregation lead to a series of low-stake coin
flips, you get the same economics as a traditional class action.
You have one really high-stakes coin flip. So the way that a fin-
ancier can hedge, and, you know, solve this problem is
through securitization. So, rather than use the numbers from
Italian Colors, I’m going to use a little bit simpler of an exam-
ple.

Imagine a financier aggregates 5,000 claims, and 30% of
the time—it costs $500 a claim to sign it up, right? 30% of the
time they lose, 50% of the time they win $2,000, 20% of the
time, they win $5,000. The claims are 90% correlated. And in
order to sell a litigation proceed-backed security, they’re going
to have to offer it at a 250% discount. That is—for every one
dollar a market participant spends in buying a litigation pro-
ceeds security, that security has to contain the economic right
to $2.50 of the expected value of the litigation financier’s ag-
gregated portfolio.

The investment profile without securitization will leave
the financier with a seriously high stakes coin flip. He’s got
about $2.5 million at risk, and he expects to win $9 million if
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he wins, but if he loses, you know, there’s no in between. The
costs from securitization at a 250% discount would be that he
would give up about $6 million of his expected return, but he
would take in $2.5 million to defray his costs.

After securitization, you have a much better investment
portfolio. It’s still a coin flip, but it’s a coin flip where you ei-
ther win $3 million, or you lose nothing, which is a coin flip I
would take most days.

I use these kind of fake numbers, but in the paper I wrote
I actually modeled out what Italian Colors would be worth after
a litigation financier, you know, aggregated claims and then
securitized them. And you know, at one of the levels that I
looked at, a financier would stand to, after securitizing claims,
potentially profit $22 million and have zero capital at risk. The
point is, of these numbers, that the solution is practically via-
ble, and it’s very profitable. So, there is a market solution, and
that market solution could, you know, really change the scape
of consumer arbitration going forward.

The main criticism to securitizing legal claims, is, in the
words of Professor Issacharoff, any gatekeeper eventually be-
come a toll collector, right? I talk about securitizing legal
claims, and I’m sure all of you are seeing the ghosts of the
2008 RMBS market, that subprime market, and this could hap-
pen with legal claims. It would be very bad, and there’s any
number of reasons that you shouldn’t do this.

But my answer to that is, it just doesn’t matter, right? Cur-
rently, under the case law, there is no justice being served,
right? And some justice is pretty categorically better than no
justice. So, allowing securitization of arbitration claims will
permit the market to step in and fill a void which the current
law is prohibiting from being effectively vindicated. Thank
you.

MR. ISSACHAROFF: Tom, just one quick question before we
get into broader discussion. Under your model, the financier
would then come in and secure all the experts, and prepare
the econometric studies, and then basically, that would be the
asset that would be available to individual claimants. Is that
right?

MR. COYLE: Yeah, that’s right. So, the financier, in order
to be in a strong bargaining position, can’t incur any incre-
mental costs when each additional arbitration is brought. So,
by selling a study, as compared to financing a litigation, he has
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a fixed cost, which allows better amortization and increasing
the investment portfolio.

MR. ISSACHAROFF: Which is also—the finance is being di-
rectly targeted at what the class action obstacle was under the
particular case? So, under the particulars, it could be different
things, in different cases?

MR. COYLE: Yeah, of course. In different consumer arbitra-
tions, it would, obviously have to be tailored, but I kind of
wrote the paper as a case study, so it’s highly specific.

MR. ISSACHAROFF: So, this is following up on my opening
observation, but in all of these three cases, what you have is
seeking to exploit the division. If we assume that there should
be a division between the traditional integrated functions of
lawyer, financier, prosecutor, selector, all these functions that
go on in the United States customarily—if we assume that we
will disaggregate them, each of these papers is a way of taking
advantage or exploiting that disaggregation so that you can
have private money up to bear to shore up the public, you
could have public money being brought up to bear to shore
up private, you could have finance being used to create a dif-
ferent model of aggregation.

And so that’s what’s on the table for Brian.
MR. BRIAN FITZPATRICK: Thank you, Sam, and thank you to

the panelists. It’s my pleasure to be here today. These papers,
as Sam says, they all offer different models on how we might
bring financing to aggregate litigation. I have a few comments
in the eight or nine minutes I have about each of the models
that our authors have offered us today.

But I also have a broader question that I hope we might
discuss as well on the panel: whether we really want to bring all
of this outside financing to aggregate litigation. It strikes me
that the ordinary story we hear about why third party financing
is a good thing doesn’t quite apply in the same ways to class
actions and other aggregate litigation. And so I hope we can
discuss the normative question, as well as some of the mechan-
ics behind these proposals.

I’d like to start with Tom’s presentation, if I could. I have
to be honest with you, I cannot say that I understood entirely
his paper. I am from Nashville, and as I like to say, I am just a
simple country law professor. So some of it was over my head.
But I gather the proposal here is for financiers to do the up-
front expert work in the case, sell the expert work, and also
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obtain some kind of global settlement authority, but to sell the
expert work and obtain this authority to all these various con-
sumers that have arbitration claims. It strikes me as a compli-
cated solution to the Italian Colors problem. The first question
I had was: why don’t the financiers just buy the claims? Just buy
the arbitration claims outright, rather than go through this rel-
atively complex procedure of doing the expert work, and sell-
ing it, and have global settlement authority; why not just buy
it?

Beyond that, my question about this model is, either way,
whether they buy all the arbitration claims up, or they sell the
study to the individual claimants and obtain this global settle-
ment authority—either way, it seems that the transaction costs
of this proposal are very high. This is basically an opt-in, class
action model. People are going to have to come forward and
opt in, either by selling their claims to the financier, or by buy-
ing the study. And the question then becomes: how many peo-
ple are going to opt in? And how expensive is it going to be to
find these people, to get them to opt in? And I guess my own
intuition is that opt-in is not a very good substitute for the class
action; we ask, how often, for example, do people file claim
forms when there’s already a settlement, when the money is
already there waiting for them? And the answer is often not
very frequently do they file those claim forms. I wonder if not
very frequently they’re going to buy Tom’s econometric study
or sell their claim outright to a financier.

In the numerical example that Tom gave, the claim, it
looked like, was worth $5000 per person. That, I think, is a
rare class action— consumer class action, anyway—where each
consumer has $5000 of potential value to their claim. Most
consumer class actions are $100 claims or something along
those lines. How much money can a financier invest in collect-
ing $100 claims? Not very much. And so, I guess, with Tom’s
model, I just worry that what he’s basically offering us is to
replace the opt-out class action with an opt-in one. And I don’t
think that’s going to be very effective.

It’s how they do financing for a class action, as I under-
stand it, in Australia. In Australia, they ask the class members
to agree contractually with the financier, and they define the
class as those people who have agreed to financing with the
financier. So they use the opt-in method in Australia. I’d be
curious to see some data on how many people, what percent-
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age of the class, we actually get opting in to those agreements
before I am able to sign on to Tom’s substitute for the opt-out
class action.

I’d like to, secondly, address Catherine’s proposal, and
this is to have the government loan money to class action law-
yers. I think that my reaction here was much like Sam’s was. I
don’t know if it’s an American bias or a bias of my own politics,
but I guess I’m just skeptical that the government is going to
be a better banker than a bank would be.

Do we really want the government deciding who to lend
money to? Who is going to run this government fund? What
are the incentives of the people who are going to run the gov-
ernment fund?

Bankers have profit motives, and some of us are suspi-
cious of profit motives, but if the substantive law is doing its
job, and the jury system is doing its job, then the more impor-
tant cases, I think, should be correlated with the ones that of-
fer the most return on investment to outside funders. Big cases
should be the ones where’s been lots of harm that’s been in-
flicted upon people, and lots of deterrence that could be ac-
complished. So profit motive is correlated with good cases, I
think, and so I’m not afraid of the profit motive.

What’s the government going to do if it’s not pursuing
profits? Is it going to do the social good? Well, what’s the social
good? Is the government going to reward friends and support-
ers of the government? You know, we do have some experi-
ence, even in this country, with government-as-bank, and I’m
not sure it’s a happy one.

The most recent example is the Obama administration’s
program to lend money to solar panel startup companies. And
as we know, the government ended up lending money to cam-
paign supporters of the president. We have other models we
can look to. The World Bank is another government lender. I
don’t know enough about how things have worked out with
the World Bank to know whether it’s been successful or not,
but I guess my own suspicion is that the government is not
going to do as good a job as the private sector would do in
finding cases that are worthwhile, and investing in those cases.

Now, I will say that there are, of course, a number of cases
that are not going to be attractive to outside investors because
they don’t offer much in the way of money—but maybe
they’re about injunctions or other such things like this. And
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so, we need other mechanisms to fund cases that don’t offer
monetary relief. So, there certainly is a role for government.
The question is whether, even in the monetary cases, are those
the ones that government should get into?

When we get into the role for the government, that brings
me to Tony’s paper where the government brings the lawsuit.
And the question is, can we have outside financers help the
government do that? I think that Tony is right that using
outside financers to fund government actions offers a lot of
advantages over the alternative model of these government
lawsuits, which is the government contracting with contin-
gency fee lawyers to bring this suit. I think he’s absolutely
right. There are a lot of advantages to using the financiers as
opposed to the contingency fee lawyers if the government is
the client.

There is, however, one drawback of the contingency fee
lawyer model that is not overcome with Tony’s alternative, and
I think it’s the biggest reason, frankly, why people don’t like
the current practice of government contracting with contin-
gency fee lawyers: cronyism. Again, the concern is that the gov-
ernment is going to choose the contingency fee lawyer that
contributed money to the public official’s campaign. And
we’ve seen allegations like that, where Attorneys General pick
their campaign supporters as the lawyers that they hire on con-
tingency for these parens patriae cases.

I’m worried we’re going to see the same thing in Tony’s
world, that the financier is going to give money to the Attorney
General, and then the Attorney General turns around and
hires that financier for the parens patriae case. And so, I think
that it’s worthwhile to think about all these models, but my job
as commentator is to raise questions about them as well.

I do want to raise one final question in the time I have
left, and that is whether we should even try to use financing in
class action cases or aggregate litigation, because I don’t think
our typical story applies in the same happy way in class actions
as it does in individual litigation, and here’s why. The typical
story on why we need third party financing is that we have little
plaintiffs who are going up against big defendants. And the
little plaintiffs don’t have the money that the big defendants
have, and they don’t have the risk preferences the big defen-
dant has. They want to use their money for their operations,
not to hire lawyers. Because they don’t have as much money
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and they are more risk-averse, that leads them to under-settle
cases. They can’t fight it out long enough; they can’t go to the
jury like a big, rich defendant can. So, we’re trying to help the
small plaintiffs against the big defendants.

That really doesn’t work so well in any of these govern-
ment cases or in the class action cases. The government is not
a little, bitty plaintiff. The government has a different risk pro-
file than a small plaintiff would have. The government is, in
many ways, risk-neutral.

And even in class action cases, we typically have small
claimants in class action cases who really aren’t risk-averse, for
example, over their $100 loss to the bank. Moreover, in class
action cases, the plaintiffs aren’t even the ones making settle-
ment decisions. We can’t worry about them being risk-averse
and under-settling; a class action case is really all about the
class action lawyer. So, we really have to ask the question, are
class action lawyers like little plaintiffs going up against big de-
fendants? And it strikes me that I’m not so sure. I’m not so
sure that class action lawyers need help from financiers. A lot
of people think the class action system is already rigged against
defendants. A lot of people think the class action system makes
defendants risk-averse. Once you certify a class action case, de-
fendants can’t go to trial, because one trial is going to resolve
thousands and thousands and thousands of claims at once. No
defendant can risk that, so they over-settle class action cases.
That’s one narrative that we see in the literature.

And so my question is, if the class action system is special,
if it’s a system where defendants are at the risk disadvantage,
do we want to throw fuel onto the fire by adding third party
financing in this area? Or maybe, is this one area we should
carve out and not allow any third party financing at all? Thank
you very much.

MR. ISSACHAROFF: So, as moderator, I can anticipate what
the paper presenters are going to say, because I have their pa-
pers. I couldn’t anticipate what the moderator was going to
say, which took away the bulk of where I was going to go.

I was going to lead it with the caveat that Geoff Miller
used this morning, which is, I don’t necessarily believe this,
but I think that Brian believes it.

MR. FITZPATRICK: I don’t necessarily believe it, either.
MR. ISSACHAROFF: But it’s all the more effective. Let me

make a related point, which is that we have, in the United
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States, a large number of litigation-inducement mechanisms.
Some of them take the form of class actions, which is a lower-
ing of the transaction costs for bringing low-value cases. Some
of them take the form of fee-shifting, which is a subsidy, an
increase in the expected payout from litigation. Some take the
form of presumed actual damages, or liquidated damages in
things like copyright, for example, so that it’s very hard to
prove up damages, but you can get your $1,000-per, or under
the “bad facts statute,” or any of these kinds of liquidated dam-
ages provisions.

There is a longstanding debate in the case law, and
there’s a longstanding debate in that the ALI Project on this
was unable to make headway on, on the relationship between
different kinds of litigation inducement systems. So, for exam-
ple, should you have class actions plus presumed liquidated
damages? Is that over-deterrence? Are the potential $500 per
violation fines simply too much when the cable company sells
your information impermissibly, but it does it billions of times,
because that’s how many consumers it has?

These are hard, conceptual questions, and what Brian’s
comments focused on is bringing that into the question of the
relaxation of litigation finance, and the dropping of the barri-
ers there, which is another form of litigation facilitation mech-
anism. That’s a market form.

Now, that raises the question, whenever we expand legal
regulation in a way that’s designed to overcome some per-
ceived barrier to socially optimal amounts of activity, you want
to ask, what’s the barrier that’s there? What’s the market fail-
ure that we’re trying to overcome there?

That’s why I was quite struck in the Canadian context that
there’s not a series of clearly set out criteria for what they want
to facilitate, what kind of litigation? To use the language from
this morning, do they have a sense of public justice as the driv-
ing criteria? Or perhaps, the sense is more broad that all class
actions are an advancement of public justice if they prevail,
which I suppose is a defensible position. It’s just not one that
seems to be all that articulated, and that is, I think, what gives
rise to, in part, Brian’s reaction to this. It’s standard-less gov-
ernmental conduct, and in the United States, we believe that
standard-less governmental conduct in the furtherance of eco-
nomic activity is likely to give rise to corruption. Whether true
or not, that’s the underlying motif, there.
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And that’s the reaction to Tony’s proposal, also, which is
you’re just giving another way in which money can come to the
back door to public officials. And we have reasons in states
like—let’s pick one at random—New York, to think that this
may actually be a problematic enterprise, because sometimes
our public officials, shockingly, are on trial this week, on this
island, the head of our Assembly and the head of our Senate.
So with no views whatsoever as to their guilt, it is rather ex-
traordinary to have them both on trial at the same time. Usu-
ally you stagger it out for news coverage purposes.

But I think that that leaves open Tom’s proposal, because
Tom’s proposal is the cleanest, I think, in terms of being ad-
dressed directly to a perceived market failure. You can identify
the kinds of cases that the class action was set up to address.
These are exactly the kinds of cases that a new legal device has
foreclosed, so we have every reason to believe it is under en-
forcement.

It may be that most consumer class actions, the transac-
tion costs of getting—it’s not quite an opt-in, for a reason I’ll
come back to in a second. The transaction costs may be pro-
hibitive, but in some category of cases they are worthwhile. In
anti-trust cases, they are worthwhile. And this could be a useful
corrective as far as it goes, and until these things are devel-
oped, we don’t know how far it goes.

And the other thing that’s different about Tom’s proposal
from the standard, opt-in class action is, like in Australia, you
have people with a direct monetary incentive to figure out how
to get people to opt in, and the web is a wonderful mechanism
for signing up people at low cost. And there are lawyers
around the U.S. who have proved surprisingly entrepreneurial
at signing up even very low-value cases. The reason I reacted as
a professor so well is that, you know, you don’t often get a
paper, you say, “Wow, that’s interesting.” You say, “Yeah, yeah,
yeah. Alright, I’ll give them an A and they won’t come bother
me anymore.” [Laughter]

But it has this idea that you can harness some of the tech-
nology, you can harness some of the finance to do this. So, if
the question is presented as I would present it—what’s the
market failure that you want to address—I think that it’s clear-
est, in my view, that Tom’s is designed to get at that market
failure.
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I’m not quite so clear in the parens patriae or the
Quebecois example that I’m as persuaded of that. So, do you
all want to respond, and then we’ll open it up for questions? In
the order of presentation?

MS. PICHÉ: Let’s do that. So, just a couple of points. Of
course, I think the Quebec view is quite culturally different. It
is an egalitarian approach. I think the idea with the Fund is to
allow as many cases to be funded in as many different areas of
the law. And we don’t know much more about that. On a
yearly basis, a lot of attorneys try, through Access to Informa-
tion requests, to get more information and to predict the cases
that will be approved for financial assistance, but we don’t re-
ally know much more than that.

What we know, however, to respond to Professor Fitzpat-
rick and Professor Issacharoff is that in terms of incentives,
there is no compensation. Really, what the Fund is looking for
is to be self-sustainable. It’s kind of a two-parted objective:
funding future cases and recuperating that percentage accord-
ing to the percentage regulation. So, really, it’s in term of get-
ting a percentage regulation applied. That really is what they
are looking for. I think in terms of incentives, I’m not sure
there is an incentive for abuse there.

The other thing, and it’s really a comment to complete
[Mr. Sebok’s] presentation, we had this huge tobacco trial that
ended with a great success, a multi-billion-dollar judgment.
And it’s interesting, I think, to see that this case was never
funded through third party funders. It was funded by the
Fund. So, the Fund actually provided CAD 3 million to CAD 4
million, which doesn’t seem like much, but was enough to
cover the extensive experts on both sides, and the immunolo-
gists, and all sorts of different experts. But it made the thing
possible, and it made, you know, the trial possible, and it made
the great outcome possible. So, perhaps I’m just an optimist.

MR. SEBOK: So, I was looking at the list of criticisms that I
didn’t have a chance to review in my paper of my own idea.
And I was looking for the one that matches most closely to
Brian’s criticism. And I see it here at the very bottom, and it’s
one that I’m concerned with, but when I frame it the way I
want to I think it’s going to help me explain my reaction,
which is, you know, that there is something a little strange
about the Attorney General disposing of the state’s property
without any oversight.
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I mean, that’s what people would say, I think. They’d say,
listen, you know, there’s going to be a $25 million civil penalty,
or a $25 million collection of wrongful gains that were taken
by Microsoft that’s going to be going into the state. And now,
the Attorney General is going to give $5 million of it to Bur-
ford—just to name a company.

Now, you could say that’s bad. Now, why is that bad
though? Here’s what I think. It’s bad because maybe we don’t
want only one person without the control of the legislature,
and therefore the legitimacy of the rule of law, making such
decisions. But it’s not bad because the government of Califor-
nia is giving $5 million to a third party vendor. The govern-
ment of California does that all the time. The government of
California sells land, it has catering contracts, it hires people
to fill potholes. Now, it is true that when the government of
California, or New York, does that, corruption can occur.

But it seems to be a little odd to say that it’s a criticism of
this particular approach to solving a problem, which is that
there’s underfunding for litigation on behalf of the citizens of
the state, that there may be the temptation for the government
actors who have been tasked to do this, to sell property owning
to the state for too little to private citizens, maybe even people
who bribe them, or who promise them support in future elec-
tions? I mean, this is unfortunately a problem endemic to the
complex democracy that we live in. I don’t see, however, that
it’s a reason to be critical of this particular innovation.

MR. ISSACHAROFF: Tom?
MR. COYLE: So, one of the things I talked about in my pa-

per, which I didn’t have time to go into, was what Professor
Fitzpatrick brought up, and that’s—I didn’t call it transaction
costs—I called it search costs. And that’s going out and actu-
ally finding these claimants.

But the first thing I want to say, and this goes from what
Professor Issacharoff said, is that there’s this question of com-
pounding litigation inducement mechanisms. So, if you look
at Concepcion, for example, the consumer arbitration contract
in Concepcion had a huge minimum recover. It was $7,000 or
something—$7,000, but that still wasn’t enough to defray the
costs to get people to go. So, in a class action, you would worry,
well, if you have 100,000-person class, and we’re all already al-
lowing you to minimize your transaction costs through the
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class, then maybe you shouldn’t have this litigation induce-
ment mechanism.

But in my proposed solution, you don’t have the reduc-
tion in transaction costs or search costs through the class ac-
tion. So, the litigation inducement mechanism—and in the
case of Italian Colors it would be the trebling of damages under
antitrust, which made the average claim worth about $1900—
you don’t have the problem of doubling the inducement
mechanism, the inducement mechanism actually fulfills its
role because you’re not saving transaction costs through the
class aggregation.

And the second thing about minimizing search costs, and
this stems from what Professor Issacharoff said about using the
Internet, is that I proposed you go out and you aggregate
claimants in two ways. And the first way you do that is, it actu-
ally costs money. You put boots on the ground, you go find
people accepting American Express cards, and you sign them
up. But what you do is you go find the claimants with the big-
gest claims. Remember, this was a formulaic harm case.

So, based on your sales volume on American Express
credit cards, it’s going to determine how much you were
harmed by the tying arrangement. So, you go and find the
companies with the biggest value claims first, and you aggre-
gate them, and you spend money to aggregate them. And then
once you have about a breakeven number, right, so you’re go-
ing to get your potential money back from aggregating them,
you go public, and you create a media frenzy, and you make
American Express’s stock price go down by announcing you’ve
aggregated all these claims and you are coming after them.
And then you ride that publicity and use the Internet the way
that they do in Australia to have people sign up. Because,
these aren’t individuals who lost $100. These are businesses—
small businesses—who lost $2000, $3000, which to them, actu-
ally means something.

If all they have to do is go click a link on the Internet,
then you know, it’s kind of irrational to think that they
wouldn’t go do that, especially if you’re spending money on a
media campaign to create publicity and also to increase the
pressure on American Express to settle. So, you kind of get a
twofold benefit. You get cheaper aggregation on the second
half, and you increase the benefit via the desire for the defen-
dant to settle.
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MR. FITZPATRICK: Can I ask a quick question of Tom? Why
not just have the financier buy up the claim?

MR. COYLE: So, I would love if you could do that, but
you’re not allowed in New York. State champerty law prevents
buying of claims in New York, and the contracts in Italian Col-
ors were governed by New York Law. But also, if you just think
through it one step further. Fine, you can buy the claims.
What’s to stop the company from then just writing into the
contact, “You can’t sell this claim.” Right? So, you’re back to
square one. So, maybe it will work one or two times if cham-
perty didn’t prohibit it, but then the companies are not dumb.

MR. ISSACHAROFF: So, we have questions from the audi-
ence. I think we have microphones. So, the first one is Ed
Rock, who failed spectacularly this morning at providing us
the securities law—wants a second chance.

MR. EDWARD ROCK: So, I want to follow up on this last
exchange and suggest that, based on the Delaware experi-
ence—that Brian’s intuition that making claims easily tradable
is actually central to figuring out a solution to this problem.
Under Delaware law, a controlling shareholder can freeze out
the non-controlling shareholders, and there’s not a lot that
the non-controlling shareholders can do to block it. And that
creates an obvious conflict of interest, because a controlling
shareholder wants to pay a low price.

Delaware has two ways of handling this. One is through a
fiduciary duty action, which is a class action that has all of the
problems of class actions. The second is through an appraisal
remedy. Historically, the appraisal remedy was viewed as a
very, very plaintiff-unfriendly remedy because valuation is ex-
pensive, and appraisal does not provide for any aggregation of
claims and no class actions.

What’s happened in the last eight years, five years or so, is
that hedge funds have entered the space, and hedge funds
have bought up shares of companies that are having freeze-
outs. They then “aggregate the claims,” because under corpo-
rate law, if you buy the share, you buy the claim, and hedge
funds have made a very nice business out of prosecuting ap-
praisal claims in freeze-out mergers. And they hire the lawyers
who they want to hire. Some lawyers have taken the view that,
wouldn’t it be better to bring all this within a single firm, as
Maya suggested this morning. And a couple of lawyers I’m
aware of tried to raise a fund-a private equity sort of fund-to
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fund appraisal actions, but you know the hedge funds, the in-
vestors weren’t so interested because it actually works pretty
well if the hedge fund buys the claim and then hires the law-
yer.

Now, what’s distinctive about corporate context is you can
buy the claim by buying the share. It’s a very, very efficient way
of transferring claims. What we see in the freeze-out context is
where you have that kind of low-cost, low transaction cost abil-
ity to aggregate claims, you can get a pretty effective and effi-
cient outcome.

MR. ISSACHAROFF: This is a little bit like the early history of
the use of litigation finance and patent, where you bought, ef-
fectively, the firm, because the firm was the claim, and the
claim was the right to litigate. And so in the corporate transac-
tions world, which meant just buying the company, you bought
the rights to all the claims that they might have. Yes?

MALE VOICE 1: The example of being able to buy a share
of stock and own the claims that are within the company,
which can be death knell claims, is a perfect platform to say
what Tim was saying earlier today, is, there is no reason in the
world to prohibit the sale of claims or to prohibit the sale of
control, so long as you have some rules and regulations that
might govern it. So, this whole very important part of the in-
dustry is, I think, answered through that, and then you have
corporate regulations.

But if I can get back to one thing that Tony said. Tony,
I’ve tried what you have just said, and that is going to the tax
authorities in England, because they don’t know what they’re
doing and they burn, basically, claims for tax of hundreds of
millions of dollars. They don’t even know how to pursue it.

And I’ve gone to the SEC here, and I’ve gotten the same
reaction. Granted, I haven’t really explored it. But the reaction
is, “No, we’re not going to do any funding. Number one, we
don’t like funders.” Now, at that time it was still a bad reputa-
tion. “But number two, we’re not going to pay what the
funders are going to want. We just don’t pay two or three, or
four to one. We’re the government. So if you want to do this, if
you want to hire, we would pay you a fifth of what you would
get in your practice.” So, I found that as a real block to what
you are suggesting. I wish it weren’t there.

MR. ISSACHAROFF: Let’s take one more question, then we’ll
go back to the panel. Go ahead.
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MALE VOICE 2: I have a question to Tom, and I think it
relates back to Lee Drucker’s presentation early in the morn-
ing, when he said quite provocatively that legal claims are just
like bonds or other classes of assets, and, um, there are obvi-
ous differences.

I agree that there might be some kinds of claims whose
value is enough to make it worthwhile to aggregate them
through funding. And I think it’s a fascinating idea of another
way of informal aggregation. But the practical problem with,
then converting that into securities, is you don’t have a defi-
nite duration of your asset. Now, this in itself will make a big
chunk of institutional investors uneasy. There are ways to deal
with that, mainly by discounting the value based on some as-
sumed, you know, time to money. So, the time to final resolu-
tion, and then to payout. But if you start doing that, you might
need to depress the net present value of this pool so much
that, again, you’re running the risk that there is a very limited
universe of claims that would actually work that way. So, I was
wondering if you thought about it.

MR. COYLE: So, I did think about that, and I guess I should
have mentioned this is my presentation, but securitizing litiga-
tion proceed-backed securities, it’s not novel. It actually hap-
pens. So, the context in which it happens is mergers, right? So,
you have two companies who want to merge, and one of them
has a really strong claim against a third party, but you can’t
value that claim, so it makes valuing the merger impossible.

What companies will do is they’ll spin off the potential
proceeds from the unvalued claim, and then they’ll issue, like,
just in a normal spinoff, shares to their shareholders to pre-
serve the value of that claim, and then they’ll value the merger
based on the company not having the claim.

This has happened before, and it happened in 1999 in
the Windstar litigation. Usually, when they do this in a merger,
it’s a CVR—contingent value right—and it doesn’t become
freely tradeable. But in 1999, they actually registered the litiga-
tion proceed-backed securities for the Windstar litigation, and
they traded in the market, and there was actually significant
demand.

So, they opened around $7, and I think the high traded
around $17.5, the low traded around $5, over the entire un-
known duration of the claim. And further, at the peak trading
volume, when it looked like a settlement was on the table, it
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was about 1.3 million shares a day. It averaged about 250 thou-
sand. But there is market demand there.

And not to scare people, but if 2007 taught us anything,
bankers can sell a security, right? You know, whether or not
that’s a good thing is not something to opine on. So the dura-
tional problem really is a problem in offering the security, but
you know, if you just look it, take a step back and look at prece-
dent, there was market demand. So, you might as well try it, I
guess.

MR. ISSACHAROFF: Yes?
MALE VOICE 3: Tom, about your intriguing proposal, let

me confess, first, I haven’t read the paper and I didn’t fully
understand it, but I detect that there are three assumptions
there, and all three of them seem to be shaky. One is that
there’s some kind of correlation—or predictability would be a
better word. It could be expressed mathematically, based on
the fact that you’re only dealing with the conduct of the defen-
dant, American Express. Except if you’re dealing with
thousands of individual arbitrated cases, and hundreds of dif-
ferent arbitrators.

Nobody can be more arbitrary and unpredictable than an
arbitrator. I’ve done a lot of practice with administrative law
judges, and I know on the same case, two judges can be dia-
metrically apart, and I’m not sure you can get that kind of cer-
tainty. One arbitrator in Idaho has this way of approaching it,
another one has another. They may switch arbitrators. Ameri-
can Express would use as many different arbitrators as possi-
ble.

Second assumption is that there are going to be econo-
mies of scale, because all the prep work is going to be done by
one organization. However, that’s hard to quantify because,
again, one arbitrator may want papers in a certain format or
he won’t accept them at all; another one has got to be three-
hole punched at a 45-degree angle. And they make it up.

And again, I’ve seen this thing in actual law practice with
administrative law judges, and with dealing with hundreds of
arbitrators, the procedures become arbitrary in the form of
the evidence they’ll accept.

What’s convincing to one might not be convincing to an-
other, so that things may constantly have to be reformatted so
that your economies of scale are diminished when you have to
reinvent the wheel for every arbitrator that you do it.
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And that leads to the third one. With that degree of un-
certainty, would you really be able to securitize it without giv-
ing the potential investors a mathematical basis to see what
their return is likely to be. And that’s, you know—I could be
completely misinterpreting what you’re saying, but those are
the three things that hit me as I listened to it.

MR. ISSACHAROFF: Okay. Before we answer those, let’s take
two more, because we’re running out of time. Yes? And then
Josh. Yes? I’m sorry, I don’t know your name.

FEMALE VOICE 1: I haven’t a clue whether the system exists
in other countries as well, but in Germany, since many years,
people who have no money to go to court or which have been
sentenced to court, they will be paid all costs if the judge has
decided that the case will be successful. So, people who have
no money and live with money on the state have absolute free
access to justice and to the courts. I think it’s a quite good
system.

MR. ISSACHAROFF: Okay. So, we have the German social
welfare use of litigation, which is not just for public, but also
private insurance in Germany provides litigation assistance. It’s
a very different system than ours.

Yes, Josh? Last question.
MALE VOICE 4: Thank you. This question is for Brian, in

response to the question that you posed at the end of your
presentation, which was asking because, essentially, class ac-
tion attorneys are big boys who can fight against the wealth of
the defendants, whether there was a need for litigation finance
in the class action space. I’d ask you to consider two scenarios.

First, there’s a huge adverse impact amongst the plaintiffs
in those classes while they wait for the litigation to conclude.
Yes, in the $100 cases against the banks that you point out,
there may not be that adverse impact.

But in large cases, like BP oil spill, the BP oil spill case,
DePuy hip case, Transvaginal Mesh cases, people need sur-
geries, they need living expense money directly as a result of
what happened to them. And litigation finance, I’d propose,
plays an important impact in providing the access to justice,
standing up for the little guy, like you propose.

The second thing I’d say is, while the attorneys are well-
funded, they might be too well-funded. And I think litigation
finance has a role to, essentially, take some of the windfall
away from some of the class action attorneys and put it back in
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the pockets of plaintiffs using litigation finance as a means to
compete against the contingency fee. It’s something that Tony
mentioned in one of his proposals. Thank you.

MR. ISSACHAROFF: Unfortunately, while we had an excel-
lent panel, we had a lousy moderator who did not read the
schedule properly. So, we have chewed in a little bit to the
time of the next panel. So, I’m sorry but we cannot answer
anybody. So, we are done, and let’s thank the panel.

***
Editor’s note: This Conference transcript has been edited for
clarity.





NEW YORK UNIVERSITY

JOURNAL OF LAW & BUSINESS

VOLUME 12 SPECIAL ISSUE 2016 NUMBER 3

PANEL 4: LITIGATION FUNDING AND THE
FEDERAL RULES OF CIVIL PROCEDURE

2015 CONFERENCE: LITIGATION FUNDING:
THE BASICS & BEYOND

NEW YORK UNIVERSITY SCHOOL OF LAW

FRIDAY, NOVEMBER 20, 2015

MODERATOR: Arthur Miller
PANELISTS: Stephen Gillers, Michael Fishbein,

Elizabeth Chamblee Burch, Maria Glover, Victoria Shannon Sahani

MR. PETER ZIMROTH: Arthur Miller, to my right, is going to
moderate the fourth and final panel. Arthur is a university pro-
fessor here at NYU, one of the faculty co-directors of the
Center. He’s also Associate Dean of the NYU School of Profes-
sional Studies and Director of the Tisch Sports Institute. He’s
Chairman of the NYU Sports and Society program, and many,
many, many, many, many other things. So, we’re very happy to
have you, Arthur. I’ll turn it over.

MR. ARTHUR MILLER: Thank you, Peter. We want to try to
be on schedule. We realize it’s Friday afternoon, but when we
put this program together—the powers that be, which means
Peter—we sort of decided that after doing a lot of presenta-
tion about the industry and the alternatives other than litiga-
tion funding in the way it was discussed this morning, it might
be a good idea to have a panel that would focus on, what does
all this mean for the way litigation will proceed in an environ-
ment in which a case may be financed by a third party?

And that’s what the five people to my right will be address-
ing. First up, Elizabeth. You want to start us off? You take the
mic.
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MS. ELIZABETH CHAMBLEE BURCH: Thank you. Well, thank
you all for sticking around on a Friday afternoon. I appreciate
that.

I realize a number of you don’t follow class actions relig-
iously. So, for those of you who don’t know, plenary class ac-
tion certification over the past ten, fifteen years has become
much more difficult in the wake of a number of legislative and
judicial changes. And those changes essentially shift the focus
from the defendant’s conduct to the plaintiff’s eligibility for
relief. So, specific causation, damages, reliance, all become
barriers to certifying class actions. In a different work, I’ve sug-
gested that courts make greater use of issue classes, under
Rule 23(c)(4), which could allow them to really focus on the
defendant’s conduct, what a defendant knew, when the defen-
dant knew it—things that are common to all of the different
plaintiffs. Then, after successful issue class certification and lit-
igation on the defendant’s conduct, class members can then
use issue preclusion and follow-on proceedings, to avoid re-
litigating a number of those common questions.

The problem with all of this is that plaintiffs’ attorneys
might be reluctant to request issue class certification, particu-
larly in multidistrict litigation, where it might prove most use-
ful, in part because of the uncertain nature of attorney’s fees.
So, unlike plenary classes or even settlement classes, issue clas-
ses are uniquely situated because they don’t immediately pro-
duce a common fund from which a successful class counsel
can recover.

Now, there are some analogies that courts can make to
compensate issue class counsel. They can use charging liens,
or common benefit doctrines. But those doctrines still require
plaintiffs’ attorneys to shoulder an enormous amount of risk.
That risk is compounded in the multidistrict litigation context,
when issue class counsel may have to split fees with the attor-
neys who take over a case upon remand in its court of origin.
Now, these remand scenarios are really quite rare at the mo-
ment, but they could require issue class counsel to entrust un-
familiar attorneys with resolving the case, and then have to en-
gage in fee fights in dispersed jurisdictions.

So, there a couple of principal concerns that arise in this
context. The first is that meritorious cases that are too expen-
sive to pursue on remand individually might ultimately be
abandoned, and the second is that even if these remanded
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cases settle or end in a favorable judgment, there may be no
common fund from which issue class counsel can recover.

While it’s possible to navigate the system under the cur-
rent system’s constraints, the question remains as to whether
third party financing can play a beneficial role in funding issue
classes. And I’m not going to give you an affirmative answer
one way or the other; I’m going to instead suggest that there
are some costs and benefits.

I think we’ve heard a lot thus far about, sort of, two differ-
ent caricatures of litigation financiers. Either they are knights
in shining armor, galloping in to help David in taking on Goli-
ath, or they are trolls, according to Posner, or they are the new
wolves of Wall Street who are essentially intent on commodify-
ing the legal system. Regardless of where you fall, I think it’s
probably time we move past those caricatures and consider
some of these costs and benefits. What I’ll do, then is just start
with some of the potential benefits.

Just as law firms are aggregating clients, finance firms can
aggregate attorneys or clients too, depending on the nature of
the funding relationship. So, the funder has the ability to work
across multiple law firms, which gives them the ability to follow
disaggregated litigation to its originating forum, in a way that
issue class counsel can’t do unless they happen to represent all
of the different claimants.

Second, at least in theory, these types of meritorious
claims that are too expensive to pursue individually on re-
mand would receive continued funding from a financier who
stands to gain not only in that one particular case, but again,
from all of the spillover effects that it has on others like it.

This has two particular applications in the multidistrict lit-
igation context. The first is that financiers can help combat
defendants divide-and-conquer strategy. So, some of you may
be familiar with the asbestos litigation. And reportedly, Berk-
shire Hathaway, under its various subsidiaries, is purchasing
the reinsurance obligations for asbestos claims and is delaying,
and refusing to settle particularly with firms that have fewer
cases. So, the idea is that the delay gives the company the time
to invest the float, which is the money it holds from the policy
payments before a claim is made. And when the company set-
tles, it’s now doing so cheaply and then using that reduced
price point, reportedly, to achieve a lower going rate, even for
firms that have a larger claims inventory.
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The second concern is that in the transvaginal mesh cases,
defendants are rumored to be settling cases in bulk, and on
the cheap. And plaintiffs’ law firms, with just a few cases, ap-
parently have to pay the lead lawyers to package their cases
with many others like them before the defendant will be will-
ing to discuss settlements. But one could propose that if a fin-
ancier backed all of these different cases, it could cut not only
these pay-to-deal tactics, but a defendant’s divide, delay, and
diminish strategy.

The third potential benefit is that financiers can reduce
pretrial costs. So, as you all know who are attorneys in the
room, document review can create billable hours. Billable
hours are then compensated with the billable rate baked into
it, which means that firms are less likely to outsource review
overseas, to, say, a legal process vendor that could perform the
services at less expense to a plaintiff. Presumably, a financier,
on the other hand, might prefer to keep costs down instead of
reimbursing on a billable hourly rate.

Finally, even if a third party financier lacks a relationship
to the law firms that are handling the remanded cases, it has
the means and the incentive, and the specialization to pursue
compensation on the back end.

But you’ll notice that a lot of these benefits that I’m talk-
ing about fall under the umbrella of monitoring, and they
largely depend on the incentive structure that underpins the
funding relationship itself. And so, if financiers are simply serv-
ing as a stand-in for banks, substituting their willingness to
view litigation claims as assets, and loaning money directly to
the law firms on a recourse basis, with higher interest rates,
then they really do nothing to improve the status quo. In fact,
the arrangement may ultimately be more harmful because in-
terest rates paid by the law firm might prompt the law firm to
try to pass those costs onto their clients, or ultimately, to settle
more quickly.

So, I’ve proposed, at least in the non-class context, that we
could change this funding relationship in a way that financiers
contract directly with the plaintiffs for a portion of their pro-
ceeds, just like attorneys do with contingent fee litigation right
now. But instead of fronting money to the plaintiffs for their
daily living expenses, as say, consumer legal funding does, the
third parties would use that money to finance the lawsuit on a
non-recourse basis. Lenders then pay the plaintiff-chosen at-
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torneys on a billable hourly rate, plus a small percentage of the
gross proceeds as a successful litigation bonus.

Now, as you all might be thinking, this requires a lot of
adaptation to adapt it to the current system of class actions. I
see I have 30 seconds to talk, now, about the downsides. So I’ll
just say very quickly, the downsides have been identified pretty
well in some of our previous commentary.

One is control over the litigation funding decision. So,
there’s a question about who gets to control the litigation deci-
sions, who gets to decide when and whether to settle. And the
second is the potential for complicity, this idea that you have
pay-to-play practices in securities class actions could pretty eas-
ily make its way into the funding context. So, I see that I’m out
of time. I’m happy to talk more about some of the negatives in
the questions and the answers.

MR. MILLER: Alright. Let’s move onto Maria.
MS. MARIA GLOVER: Okay. Thank you, also, for having me

today.
A common theme, of course, today, has been the high

cost of litigation. Indeed, one might say that is the genesis for
alternative litigation financing, and of course, part of the costs,
if not the bulk of some of the costs that are generated in litiga-
tion derive from discovery disputes. So, the idea of litigation
funding, to some degree, is to come in and help defray those
costs. But on the ground as the big normative debates about
whether we should kind of have this go on—on the ground, as
funding is being used, the litigation funding materials them-
selves are becoming the subject of often quite costly discovery
disputes.

The purpose of the essay that I put together is rather
modest. It’s to first give a descriptive account of the state of the
law. There are not many opinions out there about whether
and to what extent funded parties are able to claim protection
of funding materials, specifically under the work product doc-
trine, but the general trend has been in favor of protection.
The trend in favor protection, in fact, has been so broad-
sweeping that I go on to examine the normative undercur-
rents with regard to the desirability of litigation financing that
seem to better explain the opinions that do exist than do the
narrow contours of the work product doctrine itself.

For those not familiar, the work product doctrine basi-
cally protects materials created in anticipation of litigation. It
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exists for the purpose of protecting the attorney’s zone of pri-
vacy in preparing the case in an adversarial system. Courts
faced with questions of whether funding materials, be they
communications between the attorneys and the funder prior
to securing funding—so maybe even funding groups that
didn’t ultimately decide to fund the case or the attorneys
didn’t decide to use—the funding documents themselves, and
the communication subsequent to the entering into the fund-
ing contract, have all been virtually uniformly protected by the
courts under the work product doctrine. At some level,
though, this blanket protection ought to make us wonder
what’s going on, because it’s not necessarily clear that the
work product doctrine is doing all the work.

So, I just want to talk about a couple of the cases that are
kind of prominent in the area, and one of them is a case that
came out of the Eastern District of Pennsylvania, called Devon.
And the reason Devon is so interesting is because the defend-
ants had requested funding materials that were for the pur-
pose of developing champerty and maintenance defenses. Un-
like other states, where maintenance and champerty have basi-
cally, you know, fallen by the wayside, in the Eastern District of
Pennsylvania there’s a recent case that says maintenance and
champerty is alive and well.

So, it’s hard to imagine a set of documents that’s more
relevant to the claim of maintenance and champerty than liti-
gating funding materials themselves. Moreover, the work prod-
uct doctrine carries with it an exception, if the material is pro-
tected for substantial need. One of the considerations in sub-
stantial need is whether the materials are available elsewhere.
It is hard to imagine any other source of materials that would
establish the claims for maintenance and champerty than the
litigation funding materials.

Nonetheless, the court says that these are protected. And I
think what’s underlying this opinion, which is only a para-
graph, and it’s strangely all a footnote, but that’s what it is, is
this implicit recognition that discovery into the funding ar-
rangement materials, particularly given the frequency of com-
munications and emails, would be extremely costly. It would
essentially tax the use of litigation funding, because these are
not the sort of discovery costs that exist within the case; they’re
generated simply by trying to defray the costs of litigation.
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Another case that came out of the Northern District of
Illinois, Miller against Caterpillar, the judge explicitly ex-
pressed his reservation about litigation funding. He said that
these were sort of private capital experimenters looking for
profit in the exploitation of economic inequality, but nonethe-
less concluded that all of the funding materials were protected
under the work [product] doctrine. On one stroke of the pen
he says he shouldn’t substitute judgments about litigation
funding for that of the legislature, and so maybe that’s doing
all the work.

But there’s sort of a general couple paragraphs at the end
of the opinion in Caterpillar where the judge talks about all of
the burdens that the defendant would be placing upon the
plaintiff that would shift the focus of discovery onto those bur-
dens inappropriately that suggests that what’s really going on
is at least a concern for the fact that what these requests are by
defendants—particularly in Illinois, where maintenance and
champerty isn’t recognized in any meaningful way—they are
attacks on that party itself. They are attacks on the funding
itself. It’s supposed to equalize resources in the normatively
most flattering light, but litigation funding—you know, argua-
bly, defendants don’t want to have resources equalized. They
liked being able to use the costs of discovery and other litiga-
tion costs to sort of have an advantage, and litigation funding
takes that away.

In a recent case called Carlyle, this sort of normative un-
derpinning is made explicit, where in protecting litigation
funding materials, the judge says, “allowing work product pro-
tection for documents and communications relating to third
party funding places those parties that require outside funding
on the same footing as those who do not and maintains a level
playing field among adversaries in litigation.”

And finally, just recently, defendants in a class action—
SAC Capital is the name of the case, it’s still ongoing—re-
quested litigation funding materials on the grounds that they
were relevant to a claim under 23(g) that there might not be
adequate representation by counsel, because they were inade-
quately funded. The court said these weren’t even relevant. I
think one could make a pretty strong argument, as we’ve
talked about today, that there are legitimate concerns about
the combination of class counsel, and litigation funding as it
relates to the interest of plaintiffs, and so to hold that they’re
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not relevant to me suggests a normative underpinning favor-
ing alternative litigation financing.

I also mention in the essay that the mere request of work
product can itself be an attack on funding inasmuch as it’s ex-
tremely costly to produce a privilege law from the thousands
and thousands of communications with the funder, among
others. And also, that it would reveal in some ways the pieces
of information the work product doctrine exists to product.

So, for example, if the privilege log says, execution of
funding agreement, April 1, 2015, well, now the defendant
knows when the plaintiff ran out of money, among other
things. So, you know, whether or not Congress or any number
of regulatory agencies are going to tamp down on litigation
funding or allow it to flourish, right now the courts seem to be
relatively supportive, at least in a discovery context. And ques-
tions will remain about how the rules of procedure are going
to facilitate or regulate this sort of funding in the future.

MR. MILLER: Is there anything that you would say should
be within the ambit of discovery, such as the fact of a funder/
the identity of the funder?

MS. GLOVER: See, you’re getting into my moral dilemmas.
MR. MILLER: Oh, that makes it even more interesting.

[Laughter]
MS. GLOVER: Right now—so, please, don’t put this on the

record as what I think for now and forevermore—right now,
the current split, for me, is it seems to be less appropriate,
given the tax that it exacts on plaintiff, combined with the
kind of less arguable benefit to the defendant in individual
cases, versus class actions, where I think there are really diffi-
cult questions about loyalty to the class, triangulated conflicts
of interest. And besides, Rule 23 itself requires us to look for
those sorts of problems. So right now, for me, I tend to agree
with the categorical protection in individual cases, caveat, still
thinking through it. For class actions I am less convinced of
that being the right result.

MR. MILLER: Just as an aside—see, I never travel without
my copy of the Federal Rules. What would life be without my
Federal Rules? Keep in mind that the scope of discovery under
Rule 26 is that you have to satisfy relevance to a claim or de-
fense in the action. One could make the simplistic but possibly
determinative argument, even the fact of funding, even the
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identity of the funding, simply is not relevant to a claim or
defense in the action.

MS. GLOVER: I think you could, but the communications
between the attorney and the funder at any time, evaluating
the merits of the case, or how much damages should be, that, I
think, can be very arguably relevant.

MR. MILLER: And there you have the dual levels of rele-
vance and work product. And going deeper, the possibility of
attorney client privilege, which is tougher.

MS. GLOVER: Yes. And there’s a case Facebook that kind of
conflated the two in the beginning, and I think the courts have
separated that out, largely, because the common legal interest
doesn’t work well.

MR. MILLER: I’ll argue for a good education in civil proce-
dure. Right?

MS. GLOVER: I will second that. I will second that.
MR. MILLER: Victoria? Your turn.
MS. VICTORIA SHANNON SAHANI: Thank you very much,

and thank you so much to the organizers for having us here,
and for putting on a conference on this very, very important
topic.

I’m going to speak to you today about the Federal Rules.
The article that you have in your materials is a forthcoming
article in which I go through the federal rules of civil proce-
dure, as well as rules of the rules of domestic and international
arbitration procedure, and evidentiary privileges, and talk
about ways in which we could modify the existing rules or in-
terpret them to the extent that we can interpret them now,
even before revisions would happen. And the question is, why
to do this? Well, as one of the members of the audience men-
tioned earlier in a question, what is the effect? What is the
effect of third party funding on procedure? We don’t know.
That’s the answer right now. We actually don’t know.

One of the reasons we don’t know is that most funding
happens in secret, or at least the parties don’t necessarily dis-
close it as a matter of general practice. So, we actually don’t
know about how normal funding operates. When there’s a
problem, such as when one of the parties challenges the fund-
ing agreement, or when there’s a dispute between a funder
and its client, then we hear about it. And so, perhaps to some
extent, maybe what we’re hearing about are anomalies.
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So, I argue in the article that we should have some sort of
systematic type of disclosure as part of the Federal Rules appli-
cable to the dispute, and in that way, we can do some informa-
tion gathering. The Advisory Committee on the Rules of Civil
Procedure has already mentioned third party funding in its re-
ports. They are quite aware of it. They actually said in a De-
cember 2014 report that the judges currently have the power
to obtain information about third party funding when it is rel-
evant in a particular case. And that was the full extent of what
they had to say at that time about what to do about third party
funding under the Federal Rules.

And so I said, well, wait a minute. We need a little bit
more guidance here for judges and arbitrators, and that’s why
I wrote this article. And so I go through the rules, and I pro-
pose revisions of some rules and interpretations of other rules
to address certain specific areas relating to third party funding.

I don’t have time to go into too much detail, but I’ll hit
the high points in terms of what areas of the Federal Rules I
think we should look at. First of all, with respect to discovery
and disclosures under Rule 26 and Rule 16, I actually agree
with Professor Miller. I do not believe that third party funding
agreements are required to be disclosed as part of the initial
disclosure. I don’t think they meet the burden of relevance or
materiality to a claim or defense. Third party funding arrange-
ment are also not insurance, under Rule 26. The reason why
they’re not insurance can be found in part of the Advisory
Committee’s Note accompanying Rule 26. Third party funding
arrangements don’t meet the definition of the types of insur-
ance arrangements targeted under Rule 26, according to the
explanation of that definition in the Note accompanying Rule
26.  So, third party funding agreements shouldn’t be disclosed
in the insurance context. That said, we do have a potential for
conflicts of interest for judges. We currently have Rule 7.1,
which is the corporate party disclosure rule, that says a corpo-
rate party must disclose any shareholders or other parent cor-
porations to the judge.

I argue that we should have a new Rule 7.2.  The reason
why I think we should have a new one is Rule 7.1 only applies
to corporate parties, and you could have an individual party or
some other non-corporate entity that’s a party to a case and
that is funded. So, Rule 7.1 is not broad enough in terms of
which type of party has to make the disclosure. So, I argue that
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we should create Rule 7.2, which would say that all parties, no
matter how they are structurally organized, should disclose the
identity of their funder to the judge in camera. And why do I
make the disclosure that specific?

One of the reasons is for the judge to check for conflicts
of interest, as required by law in case the judge may need to
recuse himself or herself due to a financial conflict.  In order
to know whether there is a financial conflict, the judge needs
to know the identity of the funder. The terms of the funding
arrangement are not necessary for the judge to be able to
check for a conflict of interest. So, I propose that the identity
of the funder should be disclosed to the judge in camera, be-
cause there have been some calls by the Chamber and others
for parties to disclose their entire funding agreement to the
opposing side as a matter of initial disclosure, and I just think
that’s a litigation tactic for the defendant to get ahold of the
plaintiff’s funding agreement and try to challenge the funding
terms through satellite litigation.

The real purpose within the litigation system, I believe,
for disclosing the identity of the funder, is to make sure the
judge doesn’t have a conflict of interest. So, the judge just
needs to know the identity and they need to know in camera.
You don’t need the other side to know. And so that’s my pro-
posed Rule 7.2. With respect to evidentiary privileges, which
Maria just spoke about a moment ago, I actually think that we
should modify the privileges. Now, one of the difficulties, of
course, is that, although the work product doctrine and the
attorney-client privilege are mentioned in the Federal Rules,
they actually derive from state or federal statutes or common
law.  At the state level you would need to modify each and
every state’s law on privileges, which could be challenging.

In the meantime—because that’s kind of a heavy lift in
terms of regulation—under Rule 16, the parties actually can
make an enforceable agreement about privileges. They can ac-
tually agree amongst themselves regarding the effect of third
party funding on privileges. That’s most likely to happen when
both sides are funded. If only one side is funded, then the
other side is probably not going to agree. But it’s good to
know that, under the existing rules, the parties can be empow-
ered to make a decision about how third party funding will
affect privileges in their case.
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Regarding cost allocation, Rule 54 is the rule that governs
attorney fees if a winning party wants to ask for recovery of
attorney fees. Rule 54 actually currently says that the party
must disclose if the court so orders—and that’s important—the
terms of any agreement about the fees for the services for
which the claim is made; meaning, if there is an agreement
about payment of attorney’s fees, and the winning party is try-
ing to get attorney’s fees under Rule 54, the court may order
that party to disclose any agreement about fees. I believe that,
according to the language of the rule, the winning funded
party would have to disclose the terms of their funding agree-
ment to the court if they wanted to recover attorney’s fees
under Rule 54. I think that’s reasonable.

With respect to sanctions, I think that Rule 11 and Rule
37 sanctions don’t really apply directly to third party funders,
but third party funders may end up having to pay, depending
on the terms of their agreement with their client, if the client’s
attorney or the client directly is sanctioned. However, some
funding arrangements actually specifically say that the funder
will not pay sanctions costs if the party or the party’s attorney is
sanctioned. So I think it’s a matter of contract.

Moving to class actions, which have been discussed a lot
today, it is important to note that the plaintiff class is not typi-
cally directly funded as a matter of course in the United States.
Of course, as we know, plaintiffs’ attorneys and plaintiffs’ law
firms are funded by funders. So, I don’t think at this moment
that Rule 23 needs to be revised to deal with third party fund-
ing. But if direct funding to the plaintiff class becomes more
prevalent, then Rule 23 may need to be modified in the future.

I also wanted to quickly mention domestic and interna-
tional arbitration. I have a lot in the article on arbitration as
well, because I think that litigation and arbitration are inextri-
cably intertwined. And so you can’t really address one without
addressing the other, and funding happens in both contexts.
On the arbitration side, class arbitration is pretty much non-
existent in the United States for reasons discussed earlier. I
think that earlier today Tom Coyle proposed a very interesting
and potentially innovative way to deal with that issue, in order
to potentially have direct funding of the plaintiff class.

With respect to arbitrator disclosure statements, the Inter-
national Bar Association has guidelines for conflicts of interest
for international arbitrators. As of their October 2014 revision,
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they require that arbitrators disclose any connections to third
party funders. And, in order to facilitate arbitrator disclosures,
the October 2014 guidelines require a party to disclose to the
arbitrator any third party funder funding the case.

Those are guidelines, however, and they are not
mandatory in arbitration, so it remains to be seen whether par-
ties will adopt them.  Still, I think that disclosure is where
we’re headed in the arbitration world. The funders that I’ve
talked to are all open to disclosure. They don’t necessarily
want to be hiding in the shadows. They’re perfectly fine with
being disclosed. So, I think that disclosure is at least the first
step. The point of disclosure is that we need a mechanism for
information gathering. We need to see how positive relation-
ships between funders and clients are working, so that when
we create regulations, those regulations will be based on what
works rather than on situations that don’t work and that just so
happen to get into the media.

Thank you very much, and I look forward to your ques-
tions.

MR. MILLER: So, you think we’re ready for any rule revi-
sion right now, Victoria?

MS. SAHANI: Well, we have rule revisions coming down the
pipe in just a few days.

MR. MILLER: Right. You know how long they were in the
pipe?

MS. SAHANI: Yes, several years. Several years.
MR. MILLER: Now, I can’t see Elizabeth’s face, because I’m

strained, so I don’t know whether you’re blushing or not. I’ll
be autobiographical. I was a reporter 30, God, 40 years ago. It’s
worse than watching grass grow. But maybe we’re not ready for
it yet.

MS. SAHANI: That’s right. That’s right.
MR. MILLER: Because you yourself called for information.
MS. SAHANI: That’s right. That’s right. The article actually

talks about both rule revisions and reinterpretations of ex-
isting rules. The article presents how the rule could ideally be
changed and, in the meantime, how we can interpret the ex-
isting rule to help us gain information. So, we actually don’t
necessarily need major rule revisions in order to get informa-
tion. The only one I would say is essential is the disclosure
rule, because we still don’t have anything in the rules where a
judge could force a party to reveal the identity of its funder at
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the start of the case.  The judge could tell the party, “if you
want attorney’s fees, then you have to tell the court about the
funder,” because that’s already in Rule 54, but that happens at
the end of the case. We don’t have anything in the rules that
mandates an initial disclosure to inform the judge about the
funding, so that the judge can observe the case and see how it
goes.  That’s why I propose adding a new Rule 7.2.

MR. MILLER: But you know that with the unlimited power
of a federal district judge under Article III, even without your
7.2, the judge can ask forcefully.

MS. SAHANI: Absolutely, and under Rule 83 the court can
create local rules. So, the judge can say, “under the local rule
of this court, all third party funders must be disclosed.” So, I
do mention that option in the article as well, and that may be
the interim solution in order for us to get more data and have
more opportunities for observation.

MR. MILLER: Okay. Now our two commentators, two dis-
tinguished commentators. If you guys, or either one of you
guys, wants to come here, you can. We haven’t gone there yet,
in deference to the fact that one of our panelists is not able to
make it there.

MR. MICHAEL FISHBEIN: I’ll continue the deference.
MR. MILLER: Okay. Michael?
MR. FISHBEIN: Thank you. My name is Michael Fishbein.

I’ve represented plaintiff classes for thirty-eight years, and I’m
going to sort of give you a practical laborer-in-the-vineyard
kind of response to some of the things we’ve heard on this
panel, and some of the things we’ve heard today.

The first thing I have to say is that as a young lawyer, I
tried my first class action in 1982. I tried it to verdict, and won,
and was paid four years later. At the point at which I was finally
paid for committing myself to working on that case for six or
seven years, I was within a hair’s breadth of filing bankruptcy,
all my credit cards were maxed out with cash withdrawals, et
cetera, et cetera, and boy, I sure could have used some litiga-
tion funding back then.

Flash forward, I’ve fortunately had a successful career and
I don’t need it anymore to be involved in a class case. But it is
an appealing thing, I mean, to take somebody else’s money on
what I assume would be a non-recourse basis. These cases are
extraordinarily expensive, and even though everybody here
seems to think you can analyze the risk of these cases in the
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beginning, I’m here to tell you that there’s no way in God’s
green earth you can. You have no idea what facts are going to
emerge in discovery.

A lot of our cases, the science changes, the law changes,
the facts are completely different than what you thought, the
juries act weird, and your very best cases that you think are
terrific at the beginning turn out to be losers, and vice versa.
So, it is a risk-laden business, it is an expensive business. And if
someone offered me the opportunity to finance the case in
exchange for a multiple of three times whatever the financing
is, it’s something that I would certainly want to consider.

Here are the questions that as a class counsel with a lot of
experience doing this that would immediately pop into my
mind. Number one. If I’m agreeing to pay a financer three, or
four, or some multiple of whatever they’re advancing, am I
agreeing to share attorney’s fees with a non-lawyer? Because if
I am, I am in violation of the code of professional responsibil-
ity, or whatever we’re calling it these days.

Or, am I simply agreeing to pay a usurious interest
amount? I don’t know. I don’t know what the answer is to
those questions, but it’s something that obviously, you know, as
class counsel, the last thing you can afford to do is get yourself
in ethical trouble.

The second thing I worry about is, in modern contempo-
rary class practice, we recover a fee as a percentage of the
amount we recover from the class. And the reason that the
courts have gone to a percentage method of recovery is be-
cause it aligns the interests of class counsel with the interest of
the class.

Now, if I enter into a funding arrangement, am I dis-
turbing that alignment? And I disturbing it in such a signifi-
cant way that’s hampering my ability to make judgment about
resolving the case, settling the case? And if that’s true, then am
I an adequate - class counsel? And so, I worry about that.

The last thing that I really, really do worry about is, what is
the funder asking in terms of control of the case? Now, in pri-
vate litigation, that’s one thing.

But in class litigation, I have the obligation to provide the
class with fair and adequate representation as their counsel.
That’s required by the rules; it’s required by the due process
clause. I can’t do anything to jeopardize that.
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So, what is, from my perspective, the most essential ele-
ment of fair and adequate representation? My client can’t have
a conflict, and I have to be qualified, but more importantly
than that, I have an obligation to exercise independent profes-
sional judgment for the class as a whole. And that obligation is
indeed so strong, it overrides my obligation to my named cli-
ent.

If my named class representative is taking a position that
is contrary to the interests of the class, I have to go with what I
believe is the best interests of the class as a whole. So, I can’t—
I think consistent with Rule 23—agree to anything with a
funder which would give them any control, in any way, over
any decisions that I make as class counsel in the case.

Could I be required to consult with them? Sure. I’m
happy to listen to anything an intelligent person has to say
about any case I’m involved in. But if it goes further than that,
if it penalizes me for not accepting a settlement offer, if it re-
quires that I exercise my judgment in a certain way, I can’t do
it. And no responsible class counsel could do it. You would
destroy the entire underpinning of what gives you representa-
tive status if you were to do that.

And to the point of whether or not these relationships are
disclosable in litigation, generally, whatever they are in litiga-
tion, generally, I can tell you for sure, if I had such an arrange-
ment in a class case, that arrangement would be disclosed to
the court in my motion for class certification. Because the last
thing that judge needs in considering and perhaps certifying
my class, is to be surprised to find that there’s somebody
around that has some connection to my representation that he
or she doesn’t know about. And I think that would be a terri-
ble mistake. So, those are kind of my practical take on some of
the things we heard today as it relates to class litigation.

MR. MILLER: Michael, let me push a wee bit on that last
point, because it really ties in with Victoria. 23(g) gives the
court the power to pick class counsel. One of the elements
23(g) tells the court to consider the resources that counsel will
commit to representing the class, which I think is a mirror, a
two-faced mirror.

Number one, I think it gives the court power to ask the
question, and it seems to me that it does indeed oblige you to
reveal it, and it can work against you or for you in the mind of
the judge selecting class counsel. Let me ratchet it forward.
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You come to settlement. How much—not only of the fact of
the relationship, which may come at the class certification—
but now at settlement, where the court is appraising the qual-
ity of the settlement, is it not relevant under 23(e), the settle-
ment provision that that judge knows how much is going to a
funder?

MR. FISHBEIN: I think it is relevant, and from my perspec-
tive, it should be disclosed when you ask the court for certifica-
tion in the first place, so that it’s already behind you when you
get to settlement. It’s already out on the table. Everybody
knows what financial relationship I have—or we have, if it’s a
group of class counsel—that could have affected our handling
of the case.

So, when it comes out at time of settlement, it’s already a
known fact, and not only the fact of the relationship, but I
think, also, the terms of the relationship. Now, that doesn’t
mean all of our discussions about strategy or whatever. I think
that is work product. But I think the fact and nature of the
relationship are something that good practice, if not the rule
itself, would require disclosure.

MR. MILLER: Alright. Let me put the nail in the coffin on
that point, because 23(e)(3) says, the party seeking approval
must—which generally is a mandatory word, though not nec-
essarily.

MR. FISHBEIN: Then I’m glad I said I’d do it. [Laughter]
MR. MILLER: Justice Scalia would say it’s a mandatory

term. Parties seeking approval must file a statement identifying
any agreement made in connection with the proposal.
Whether the funding is in connection with the proposal,
that’s. . .

MR. FISHBEIN: It’s close enough.
MR. MILLER: So, some of the issues of protecting the pri-

vacy of the work product may be jackknifed out, at least in the
class context.

MS. GLOVER: That’s why it makes the capital so interest-
ing.

MS. SAHANI: And also under 23(h), if the class was seeking
attorney’s fees, it would have to disclose the third party fund-
ing as well, because it connects with Rule 54.

MR. MILLER: Yeah. I think that’s right. So, I think the class
action, being the special beast it is—but remember, there are
judges out there who are quite willing to declare anything a



620 NYU JOURNAL OF LAW & BUSINESS [Vol. 12:603

quasi-class, and fiddle with all this stuff without benefit of rule.
Stephen? You with us?

MR. STEPHEN GILLERS: I am. Thank you. I’m quite aware
that I’m the last speaker, so I will be mindful of your time.

There has been a lot of discussion across the day about
ethics rules, and I’m going to comment on all of the discussion
briefly, because of my eight-minute limit. It is apt that I follow
Michael, because he, in his talk, exemplified the issues in prac-
tice that I’m going to talk about from a more academic per-
spective.

I’m going to identify three so-called ethics rules, and
make one recommendation. But first, there is an overarching
necessity here. If, at the end of the day, the funder makes a lot
of money and the lawyer makes a lot of money, and the client
is essentially a notional presence who gets, you know, lunch, it
won’t work. There will be ways in which it will be undermined.
Courts or consumer groups will require that the client must be
appreciably better off. The client cannot simply be a necessary,
if inconvenient, vehicle to profit. It’s critical.

Now, the first so-called ethical problem—it’s really a legal
problem—is independent professional judgment. Indepen-
dent means to incorporate all of the conflict rules, because if
you’re conflicted, you’re not independent. And you’re con-
flicted if there is another substantial influence on your judg-
ment.

Even if you don’t succumb to it, in your view, a jury may
conclude otherwise. That’s what independent means. And that
is, essentially, the only justification remaining for the cham-
perty rules.

Judgement means you thought about it, you investigate it,
the matter. You acted competently. So, if it is your assignment
to assist the client in a funding agreement, it means you
shopped around. It means you negotiated.

Independence means you didn’t call the funder you usu-
ally deal with only, or the funder you would like hereafter to
deal with. Independence means that only your client’s interest
counts and you’re working hard to achieve your client’s inter-
est.

Take the $15 million scenario from the first panel. The
funder puts up $5 million. It gets the first $15 million. Presum-
ably, that $5 million went toward the cost of litigation, and
perhaps some of it in counsel fees.
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In the discussion of that scenario, no one talked about the
lawyer’s fee. The lawyer’s fee may exceed $5 million. The law-
yer then looks to the client, who has gotten nothing so far, and
says, well, four of those $5 million went to me, but my fee is $6
million. You owe me $2 million, even though you won.

Even though there was a settlement. I don’t think we can
tolerate that resolution. I don’t think that would be seen as
acceptable. A competent lawyer charged with negotiating the
fee in the first place would have to spin out the worst case
scenario and protect the client from it.

Privilege and waiver. A confidentiality agreement between
the funder and the client cannot serve to prevent discovery of
information that is otherwise discoverable. It is just a private
contract. You could say this is confidential, but it doesn’t mean
it’s beyond discovery if it would otherwise be subject to discov-
ery.

And the lawyer should not be sharing confidential infor-
mation with the funder without the client’s informed consent.
It’s the client’s information. Now, the client may be happy to
consent. The lawyer should not be sharing privileged informa-
tion for fear of waiving the privilege.

The idea of a joint defense agreement or a common inter-
est agreement, as it’s more properly called, as sufficient to
shelter the allegedly privileged information is still an open
question. At the time of the negotiation of the funding agree-
ment, the party’s interests are adverse. I would not have  much
confidence that it would be recognized.

Furthermore, not all jurisdictions recognize common in-
terest agreements outside the context of litigation or immi-
nent litigation. Until a couple of months ago, no New York
court did so. Then the First Department did so. Whether or
not that survives is another question.

And finally, and most troubling, is the idea that the
funder could attach a penalty to the client’s refusal to accept
the $15 million offer, which will cash out the funder but leave
the client possibly owing his or her lawyer the fee the lawyer is
entitled to by contract, but which the lawyer has not received.

The idea that that could happen is simply unacceptable,
and I believe that it would be incompetent for a lawyer to allow
a client to delegate that level of authority to the funder, who
can, essentially, if the penalty is serious enough, preempt the
client’s desire to continue the litigation.
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You know, lawyers in contingency fee cases have at-
tempted to do just that; to say: “If you settle over our objec-
tion, or you don’t settle over our advice, then our contingency
fee shifts to an hourly fee We’re going to keep a record of our
hours, and you owe us for our hours, because you may choose
to settle for what we consider to be too little, when we want
you to go on. Or the converse, you may reject a settlement we
recommend, and it shifts to an hourly fee.”

That interferes with the client’s right to decide whether or
not to settle. If you’re going to take a risk on your client, you
take a risk. You cannot preempt settlement discretion by pe-
nalizing the client with a shift from contingency to hourly fee.

Final point. One thing you might think about doing, as
many industries have done is—consistent with antitrust laws,
which I think can be done—develop a code of ethics for
funders. A code of best practices. That would be impressive, if
carefully done, and done with respect for the client, other
than as a notional presence.

That would be impressive to courts, as they begin to grap-
ple, as they will grapple, as they have not yet fully grappled,
with the many lawyer regulatory issues, more than I have had
time to discuss, in this still relatively new industry. Thank you.

MR. MILLER: I’m going to get up here simply so that you
folks have three microphones, which is less than five. I love
Steve. He’s the paradigm moral man in an immoral society.

As Peter said in giving a brief biography, in these last years
of my life I have decided to run a sports institute. What’s the
hottest issue in sports today?

MS. SAHANI: Concussions?
MR. MILLER: No. Concussions is old.
MS. SAHANI: Paying student athletes wages?
MS. BURCH: DraftKings.
MR. MILLER: It’s fantasy football. Now, the usual image

used for this industry is “Wild West.” To me, the proper image
is, this is fantasy litigation.

And you heard it a little bit this morning, and of course
you read about it every day in the paper in the context of fan-
tasy football; namely, shut it down, or regulate it. And indeed,
there’s every reason to believe, I think, that this industry [liti-
gation finance] is going to be regulated.
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I don’t think it will wait for the rulemaking process, and I
don’t think the rulemaking process can remotely deal with the
range of issues raised by third party funding.

Any adjustment, Victoria, in privileges, will not come
through the rulemaking process. The rule-makers have been
kicked in the teeth on that one before when they proposed the
Federal Rules of Evidence, and Congress took them away, and
legislated.

So, I want to ask the five of you, what’s the best way, if
there’s going to be regulation, to regulate this industry? What
do you think, Michael? You look pregnant with thought.

MR. FISHBEIN: Well, I think if you’re going to regulate the
industry, it should be at the federal level so there’s uniform
regulation.

MR. MILLER: Not like insurance, which is left to the states?
MR. FISHBEIN: God, no.
MR. MILLER: God, no. I take it that’s a negative.
MR. FISHBEIN: That’s a negative. And it seems to me that,

really, there’s two concerns—well, there’s lots of concerns
from a regulatory standpoint.

But one of the fundamental concerns are when you’re
dealing with consumers and other people that don’t have a lot
of bargaining power is, are people getting a fair deal, and are
the terms of these deals going to be regulated?

The other is disclosure. What is being disclosed to the
people who sign these deals so that they can understand what
the ramifications are.

MR. MILLER: Truth in lending.
MR. FISHBEIN: Essentially, yes. I think those are the two

elements that I think are, I guess, urgently in need of being
addressed.

MR. MILLER: Well, what do you mean by fair deal? Are you
talking about the rate? Sort of communize the fee structure?

MR. FISHBEIN: Well, you know, we regulate a lot of things,
economic exchanges, in this country. And I think that we cer-
tainly could regulate—I don’t know whether it’s a fee struc-
ture, or fee guides, or something that would prohibit lenders
from taking advantage of those to whom they lend, to extract
unfair terms.

Unfair is in the eye of the beholder, but that’s why there’s
legislation because somebody’s got to consider those issues, I
would think.
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MR. MILLER: So, we’ve got disclosure, and we’ve got fair-
ness, however you’d like to describe it. Anything else that you
five can think of that might go into a regulatory package?

MS. SAHANI: I wrote another article about the sort of reg-
ulatory categories that we need for this industry. First, I defi-
nitely agree with Michael that we need regulations of the trans-
action, which would include things like disclosures of terms to
the client, but it would also include things like regulation of
the funder. For example, capitalization. So, there’s this argu-
ment: what if the funder runs out of money in the middle of
the case? If they’re too highly leveraged among their various
investments, that’s a danger to the client as well. So, perhaps
funders should have a required amount of capital on hand, at
all times, for example. Or have a certain sort of corporate
structure, for example. So we need some regulations for the
transaction.  Second, we also need regulation for the proce-
dure, which I talked about today.  Third, we need ethical regu-
lations. And the three of those need to be connected.  So, I
sort of see the regulatory challenge as trying to regulate within
those three buckets.

MR. MILLER: Now, Steve focused on the last point you
made, the relationships, the conflicts. You spoke about devel-
oping a code of conduct, or code of best practices.

Presumably, you meant by the industry. Would you go fur-
ther? What about the Bar Association? What about legislation?

MR. GILLERS: No, I would not go to the Bar Association.
And on legislation, you know, after some of the early deci-
sions, including an awful decision in Ohio, someone prevailed
on the Ohio legislature to approve funding after the Ohio Su-
preme Court decided it was champertous.

I imagine that the bar, or the plaintiff’s bar, did that, be-
cause the availability of funding is very attractive to the plain-
tiff’s bar. But in the legislation, while it calls for transparency
to the client, there is nothing that protects the client beyond
transparency.

There’s no limitation on fees, there’s no guarantee that
the client will walk away with something, at the very least, be-
cause the client population is not represented in the lobbying
effort.

So, I’m not really confident that legislation will work. And
even if the client population were represented, I’m not quite
sure how you would devise that law.
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I do think it would be useful, advisable, not to permit the
lender to penalize the client’s choice to settle or not to settle.

I think that’s very important. Because if you take away that
choice, if you make it expensive to exercise that independent
choice, then you really are making the client a notional pres-
ence.

We’re just borrowing your face, your name, but you have
no power any longer with regard to your matter, which may
produce nothing for you. And that’s just simply unacceptable,
and if that is how this evolves, then someone’s going to intrude
legislatively, or courts through rulemaking.

So, from purely a defensive point of view, it’s incumbent
on the industry to make sure we don’t come to that point by
controlling greed, really, by controlling how much we can ex-
pect to earn from funding. Lawyers and funders, don’t forget
the client. Clients should not be, you know, Where’s Waldo?
They should know who the client is, and he, she, it, should be
front and center all the time.

MR. MILLER: I have a very good friend who likes to say,
greed is a growth industry. Any reactions on this regulatory
front?

MS. GLOVER: Just to say that I agree with Michael that uni-
formity is crucial. But I tend to think the emphasis ought to be
on the scope of terms. I think disclosure has proven itself to be
relatively—I won’t say worthless, but maybe I’ll say worthless—
relatively worthless.

The CFPB recently did a two-book study on arbitration
agreements, and found that virtually everyone who reads
them, despite them being in big, bold letters, don’t under-
stand them, right? The problem with the $7,000 offer in the
AT&T clause that issued at Concepcion wasn’t so much that it
didn’t incentivize people. So, people didn’t really understand
what in the world that meant, or even read it. Moreover, we’ve
seen in the settlement mill context that, you know, we’ve seen
calls for disclosure about these law firms that aggregate a num-
ber of small-value claims, and then use the volume to leverage
money with the insurance companies, and arguably, settle on
the cheap.

When you’re a small value plaintiff who can’t get access to
a very high cost litigation system, you have about, you know,
zero leverage. You don’t have much economic leverage to dic-
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tate the terms with the settlement mill, or with the funder. So,
I think regulation terms is crucial.

And I guess, one small thing to say is whether we need
regulation—for example, of the arbitration context or expan-
sion of small value claims, with all due respect to litigation
funding—I mean, part of the problem is, there are so many
people who cannot go to court without funding.

So, arguably, we need regulation to make some people
just be able to take relatively simple claims through a process
that isn’t so arduous.

MS. BURCH: So, this question of regulation reminds me—
this will reveal my reading preferences. I have a three-year-old.
But it reminds me of this Dr. Seuss story about the bees, right?
And the bees work harder when they’re watched, but when
they’re watched, the watcher sometimes falls asleep, and there
needs to be a bee watcher’s watcher, and then there needs to
be a bee watcher’s watcher’s watcher.

And so, when I’m thinking about this regulation, I’m re-
minded that maybe we can back to making the bees work hard
for their own incentives. And so, depending on how we align
the incentives of the funding relationship itself, then there
may be less need for bee watcher’s watchers, because the fund-
ing relationship itself will provide those incentives.

A lot of what we’ve been presupposing, at least in the class
context, is that the funding relationship is going to be made
directly to the plaintiff’s law firms. And in that case, the trian-
gulated relationship doesn’t work very well. But if the funding
relationship is with the clients themselves, such that the
funders actually perform a public service function of monitor-
ing the lawyers, then maybe there’s less need for the bee
watcher’s watcher, and so maybe there’s less need to occupy
the regulatory space, at least with regard to class actions.

MR. MILLER: You make it sound like a full employment
policy. Now, what are you going to say to the Chamber of Com-
merce when it puts on the hard press? Because at some point,
if regulation comes front and center, you know they’re in the
arena, and they’re not going to take a moderate position on it.
Can you really sell the access concept?

MS. BURCH: Well, I mean, I think it depends on the type
of case, right? Depends on the type of class action in particu-
lar. One of the things we’ve been discussing with regard to
disclosure is this assumption that disclosure is automatically a
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bad thing, but I think that what we heard on one of the first
panels this morning is that these financiers actually perform a
screening function, right?

So if they provide a robust screening function, then they
are making sure that the claims are actually meritorious on the
front end. Disclosing that there is a financier involved in the
lawsuit can actually provide a signal to the defendant that this
is a meritorious suit. If you’re the Chamber of Commerce and
you’re worried about all of these frivolous suits, as they pur-
portedly are, then they should be welcoming some of this, be-
cause it provides the screening function.

MR. MILLER: You’re dreaming, aren’t you?
MR. FISHBEIN: Don’t you think there’s constitutional im-

plications to litigation funding? I mean, litigation is ultimately
the right to petition, and Citizens United seems to say that an
inherent part of the right to petition is the right to fund your
petitioning, or fund your political activity, or fund your
speech.

So, it would seem to me that if the Chamber of Com-
merce were to say, we can’t have litigation funding, period, to
me that would generate a pretty good constitutional response.

MR. MILLER: You’ve finally found a use for Citizens United.
MR. FISHBEIN: It was hard. [Laughter] It was hard.
MS. SAHANI: I couldn’t agree more with that, particularly

in the context of civil rights litigation.  I mean, if we think back
to the fifties and sixties, there were funders, but we didn’t call
them funders. We had the NAACP and other organizations es-
sentially bankrolling civil rights litigation. If we didn’t have
that, we wouldn’t have the society that we live in today.  So, to
some extent, that is constitutional, because it was trying to vin-
dicate the right to equal opportunity and equal protection of
the law. So, I completely agree with you.

MR. MILLER: Without saying so, Victoria, you sort of—or
have you—abandoned public interest litigation. Who would
fund Brown v. Board of Education today, or marriage equality
today? Is that going to end up as private funding as opposed to
industry funding?

MS. SAHANI: Well, there are some law firms that take those
cases on contingency or pro bono. For example, in Boston there
was a school desegregation case in the eighties that was taken
on by the firm of Foley Hoag, for example.  Built into the civil
rights statute, you have the award of attorney’s fees to sort of
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incentivize law firms to take on these cases. What if the statute
awarded not only attorney’s fees, but also litigation funder at-
torney’s fees? Then, if the litigation funder paid the attorney
fees for the civil rights case, the funder could get the statutory
reimbursement. That would incentivize the funding industry
to fund civil rights litigation as well. This doesn’t completely
replace the need for public funding, but I think there are a lot
of meritorious class actions, as Elizabeth mentioned, that
aren’t being brought because the private sector is not funding
them, and the public sector has run out of money, as Tony
mentioned.

MR. MILLER: Yeah. The Quebec model is not to going to
fly in this country. We sort of know that.

MS. SAHANI: That’s true.
MR. MILLER: Before we go to the audience, sort of a

30,000-foot question. Is litigation funding by third parties
good for the soul of the profession? Or is it just another mani-
festation of the businessfication of the profession?

Is this going to make us better lawyers, or better business-
people? More crass, more. . .?

MR. FISHBEIN: The business is already businessified, to the
nth degree, and I think it’s naı̈ve for anybody to think other-
wise. And litigation funding is just an alternative tool to allow
lawyers on, I guess, both sides of the case, because it can go on
the defense side as well—to do their job. But the notion that
we are in a profession that’s somehow different from business,
I don’t see it. I mean, you know, you see the way these big
cases get organized, the way they come together, and if that’s
not capitalism working at full tilt, I don’t know what is.

MR. MILLER: Steve, you want to make an anti-capitalism
statement?

MR. GILLERS: Well, Arthur, with all due respect—I have a
lot of respect—but I think the question about whether law is a
profession or a business is a very tired question, and the an-
swers get us nowhere. The critics of the profession use the
businessification of law to attack lawyers. And that’s silly, right?
So my view is that we shouldn’t even join that debate, because
it will produce no valuable conclusions.

MR. MILLER: You abstain. You know it’s going to come up
in any regulatory push.
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MR. GILLERS: Well, it depends who’s asking. You know, if
Charles Grassley is asking, I have one answer. If you’re asking,
I have another answer. [Laughter]

MR. MILLER: I don’t know how to take that. Okay. Okay.
Chip in. Chip in. Sir. The mics are floating around.

MALE VOICE 1: Thanks very much. I was interested when
you asked for different perspectives on the regulatory regime
that would be appropriate, nobody said, how about no regula-
tory regime? And I would be interested to know what would be
so horrible about that.

For example, somebody mentioned how essential it is that
disclosure—that funding sources be disclosed to the court, et
cetera, because then it would send an important signal to the
other side. Well, if there’s a plaintiff with a meritorious case
and Fortress Investment Group in the shadows, you can bet
Fortress Investment Group will not be in the shadows to send
that signal very clearly.

There’s no essential need for the funding source to be
disclosed in documentation because the plaintiff wants to
make it clear that settlement should be reached as soon as pos-
sible, because they have all the resources that can possibly be
brought to bear. So, that’s kind of the natural force behind, in
my view, no need for particular disclosure of how wealthy the
funding source is.

What I haven’t heard today is, what is so horrible about a
world in which lawyers are governed by their respective rules
of professional conduct and Rule 11? Why is there a need for
the five or six different overlapping regimes of regulation?
And remember, we’re talking about sophisticated commercial
parties, well-informed, doing business with one another.

MR. GILLERS: First of all, they’re not always well-informed,
sophisticated parties, because there’s the model of the per-
sonal injury plaintiff who needs living expenses. Now, on that
model, we have a rule, you know, that doesn’t allow the lawyer
to provide minimal living and medical expenses to a litigation
client.

That rule is not uniform throughout the United States.
California allows living expenses; D.C. allows living expenses.
There is no justification for that rule. Well, there is. There is
justification offered, but it’s very thin.

The value of that rule is to the defense bar, and to the
insurance companies, because personal injury plaintiffs can
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hold out for only so long. And while the lawyer can invest
many hours of time and many dollars in experts, and what
have you, he or she cannot provide living expenses, because
somehow that money will warp the lawyer’s judgement,
whereas the litigation costs and the hourly investment will not
warp the lawyer’s judgement.

It just falls apart, but for some reason, it’s been impossi-
ble, with a few exceptions, to knock out that rule. So, my point
simply is that we’re talking about two different kinds of plain-
tiffs, and that has been emphasized here earlier. Second, I’m
for no regulation in the first instance, other than transparency
and a rule that does not allow the funder to penalize the cli-
ent’s choice whether or not to settle.

Beyond that, I want to see how the industry itself handles
its responsibilities, whether the interest in money overtakes all
other considerations, which will result in doom, or whether
the industry puts together some kind of coherent, plausible,
respectable document that identifies, and shows itself to have
been able to identify, an appropriate role for the service it pro-
vides.

MR. MILLER: Other reactions?
MS. GLOVER: Yes, just a quick one, in that, you know,

without getting into the specifics of what term regulation
would be, although perhaps just preventing unconscionability,
I tend to agree, perhaps outside of the context of the class
action, that disclosure of the fact of funding, or anything relat-
ing to funding in relation to the court, is a bit of a tax on a
funded party, and not something that we would require were
there not funding available, and not something that would be
discoverable.

You wouldn’t be able to ask the plaintiff, you know, how
she’s financially doing otherwise. So, disclosure to the court, I
think I agree with the way the courts have been going.

MR. MILLER: Sir?
MALE VOICE 2: In terms of regulation, we’re not just start-

ing from scratch, the U.K. has had voluntary rules proposed by
the funders, and that’s been under Justice Jackson’s edict after
studying the industry that, let’s do it voluntarily before trying
to impose legislation.

That’s been working. Now, the U.S. Chamber of Com-
merce is over there, and perhaps rightly saying no, now they’ve
proven they can’t do it. Let’s go onto legislation.
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There are rules in Australia. There are rules that are com-
ing down the pike in Hong Kong. And there are rules coming
down the pike here. That’s what Senator Grassley is now look-
ing into. He’s having interviews.

There is no question about whether, it’s going to be
when. That’s number one. Number two, the real problem. I
think, is not so much with regulating the industry, although
that is a problem. We’ve got some very, very, very fine industry
members now, only a few bad apples.

The real problem I think, that regulation doesn’t look at
are the claimants, are the lawyers, and basically, the defend-
ants. Now, the reason there has been so much opposition to
disclosure is because when they disclose it, then the defend-
ants jump all over it and argue champerty and whatever, the
satellite litigation.

So, funders have gotten kneejerk responses to that. They
don’t want disclosure. Now, they’re being forced to be disclo-
sure.

In every arbitration, every international arbitration, the
first thing the arbitrator will ask is, are you being funded? Be-
cause otherwise, it’s in your interest to tell me. If there is a
conflict that I have, then this is going to blow up the litigation.

Now, that same thing can happen in the litigation world.
So, that disclosure is down the pike. I think Steve’s point
about—and Victoria’s point—about settlement and about dis-
closure are two key issues.

So, you’re not going to regulate the industry as a whole in
all its aspects. What you really need to do is, number one, pick
out some of the most sensitive things, like this settlement, like
this disclosure. Regulate that, and regulate the defendants on
certain things, and regulate the claimants on certain things.

And most important, the industry has to get involved in
preparing the regulations, because otherwise, you’re going to
have chaos. You’re going to have some of the worst regulations
around. And the industry hasn’t done that. So the first thing
is, get the industry involved and regulate it as a web. That’s all
I have to say.

MR. MILLER: You have a reaction?
MS. SAHANI: Yes, actually. So, there’s a new organization

called the Alliance for Responsible Consumer Legal Funding.
And, as a disclosure, I’m on the advisory group for that organi-
zation. It actually does have funders, as well as law professors
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and funding clients involved, and the organization is getting
involved in the regulatory process and having funders be part
of the solution. So, the funders know that regulation is com-
ing, at least in the consumer context. It may be that, in the
commercial context, the regulators wait longer or decide not
to regulate. But the consumer context is where the first push is
going to come to regulate. I think at least some funders are
interested in being involved in that process to make sure that
the regulations are balanced. That said, we need to make sure
that there are more voices than just the funders. Yes?

MALE VOICE 2: They’re being dragged into it, number
one. Number two, you’re not talking about consumers, you’re
talking about a different role, I’m talking about commercial.

MS. SAHANI: Commercial. Okay.
MALE VOICE 2: And I’m also talking about the plaintiffs .

The biggest risk of funding is not the funders. It’s not the de-
fendants, it’s not the litigation, it’s the plaintiffs. Because you
have desperate claimants, who are going to shade the facts and
you have dishonest claimants. So all that comes back under
[inaudible]. So that this whole notion of comprehensive regu-
lation is key in the commercial funding context.

MR. MILLER: Yes?
MALE VOICE 3: So, my question is really about litigation

funding in class actions. I just wanted to get some clarification.
First of all, my impression is that it’s a problem that many of
you talked about, but not exclusively all of you talked about,
but the problem that we ended up talking about a lot in this
panel. My impression is that there has been almost no third
party funding of Rule 23 class actions in the United States. I
just want to make sure I haven’t missed something. Now, my
question is, really, if it were to happen, I heard two different
ways it could happen.

One is, I heard that a third party funder could directly
fund a law firm. A step up from a bank loan. It would be a non-
recourse transaction with a percentage recovery of the fee.
The second would be that a third party funder would transact
with the class.

And my question is, how do either of those work? The first
one strikes me as dangerously risky on the issue of fee-splitting.
The second one, I know that class action attorneys have gotten
consent to go out and take out large loans on behalf of the
class. Does that have to go through the judge, before even that
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happens? I don’t understand exactly how a lead plaintiff could
bind the sale of future recovery for the entire class.

MR. FISHBEIN: I don’t either. I don’t think that’s a practi-
cal thing, unless you have a very small class and you’re effec-
tively in touch with all the people, and you can talk to them
individually. But I don’t see how you can fund class members
directly. I don’t see that.

It seems to me that if it’s going to work in the class con-
text, people that drive the litigation for the benefit of the ab-
sent class members are the lawyers. And it’s the lawyers that
are doing the funding. It’s the lawyers that are putting the
money out. It’s almost never the members of the class. So, if
you’re going to fund anybody, you’re going to have to fund
the lawyers. Now, how much funding is going on? I don’t
know.

There are cases that start out as kind of mass tort cases,
where some of the lawyers are funded, and that morph into
class actions as you get to settlement. I don’t know what hap-
pens with those cases, but that is happening out there. That I
know. So, if any of the lawyers who started out as representing
individual claimants in mass torts that get MDL’ed, that end
up representing a settlement class, they got funding from a
litigation funder. Now, how that relates to the class, I don’t
know. And I don’t know to what extent it goes on.

MR. MILLER: Maria? You’re nodding up and down.
MS. GLOVER: Sorry. I was writing a note. So far, it isn’t

happening much, at least in published ways. You know, you
sort of hear about it.

MS. BURCH: But I mean, Radek’s paper this morning was
talking a little bit about the funding of plaintiffs’ law firms,
right?

But I mean, I think there is this sort of persistent question
about whether a named representative can consent to a fund-
ing relationship on behalf of a class, and have a judge bless it. I
don’t think there’s been that much written in that area.

In the MDL context—so, if you were to have an issue class
that focused on, principally, present plaintiffs, then you could
go about it in some of the same way as consumer legal funders
do, which is to contract directly with the client.

MR. MILLER: But you can see, if you pursue a deviled [pho-
netic] theory that the fact of funding probably has to be in the
settlement papers, element relevant to opting in or opting out,
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and your professional objectors could have a field day with it.
It’s a wonderful world. One last question.

MALE VOICE 3: I just wanted to respond to Tony’s - there is
funding of class actions. They fund the class action lawyers, but
they don’t take a percentage of the fee; they take a multiplier
on the loan. So they will take three times the loan if the class
action is successful.

It’s actually a big issue because the class action lawyers
never, in my experience, tell the court that they had this non-
recourse loan. And they go into the court, and they ask for
fees, and they say, “We took on a lot of risk,” but in fact they
had a funder give them this non-recourse loan, and so, I think
it’s an issue that hasn’t been really explored yet. But it does
happen.

I think, in theory, the funders could directly fund the
class members the same way that the lawyers get paid from
class members. Unjust enrichment, the common fund doc-
trine. I think in theory, the representative plaintiff and the
class counsel could go to the court and say, “Would you please
approve this funding arrangement, and pay the funder with
10% of the class’s recovery on the grounds of unjust enrich-
ment, common fund doctrine?” There’s no reason why that
couldn’t happen, but I don’t think it has happened yet.

MR. MILLER: Our time has expired. My thanks to my col-
leagues. Peter, you’ve got some words?

MR. ZIMROTH: I’m not going to try, in the two and a half
minutes that I have, to summarize everything that happened
today. Not even a titter. Alright. So, all I want to do is thank
you all for coming. It’s been, really, a wonderful day. I’ve
learned a tremendous amount from all the panelists. Earlier
this morning, actually the first thing I said this morning, was
that I was looking to you folks to help us—that is, the Center—
determine how we could continue this conversation, what we
as the Center at this law school could do to be useful to further
this dialogue.

And so, I would ask you again to do that. You can email
us, or speak to us. Other than that, I just want to say thank you
very much for coming. Those of you who have signed up for
CLE credit, please remember to sign out, otherwise you won’t
get your credit. Thank you.
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INTRODUCTION

Economic historians have said that “America is the Ca-
naan of capitalism, its promised land” where the tendencies of
western capitalism could find fullest expression.1 One essential
requirement for the continued success of American capitalism
is a civil justice system that provides a fair and trusted forum
for all parties seeking timely redress of economic disputes.

Beginning in kindergarten, American children start each
day with a Pledge of Allegiance, ending with the words “with
liberty and justice for all.” The current economic reality is that
civil justice in America has become a “pay to play” process.
With few exceptions, it does not function fairly or effectively
unless each side of a dispute has enough capital to pay the very
substantial cost of full participation.

The United States is experiencing a high degree of wealth
and resource inequality among its citizens. There can be no
‘justice for all’ unless each side of an economic dispute can
aggregate the capital needed to ‘play.’ It is not surprising that
those with the greatest concentration of wealth experience dis-
comfort when natural economic forces generate funding solu-
tions for their less affluent, potential adversaries enabling
them equal access to the field of ‘play.’

This paper views civil litigation initiated by a party seeking
money damages through the lens of the underlying economics
that impact the civil justice system’s ability to achieve fair out-
comes. It examines how access to capital has impacted the
functioning of civil justice in the United States.

1. William N. Parker, Historiography of American Economic History, in ENCY-

CLOPEDIA OF AMERICAN ECONOMIC HISTORY, 6 (Glenn Porter, ed., Scribner’s
1980).
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Participation and success in any endeavor seeking profit
or economic gain in the American capitalist system requires a
sufficient supply of the three basic economic elements: prop-
erty, labor, and capital.2 The evolution of each of these ele-
ments as applied to civil litigation and the parties and lawyers
seeking gain or profit has brought us to the current state of
justice in America. Just as horses and buggy whips have given
way to engines and motors as major economic drivers, vast de-
velopments in our capitalistic society have served as catalysts
for change in the U.S. common law legal system and reshaped
the nature and interplay of the required resources of property,
labor, and capital within that system.

The paper will demonstrate that non-party litigation fund-
ing is a natural and healthy capitalistic response to the
changes that have occurred in the economy and in civil justice.
We examine the historical development of the three economic
elements, property, labor and capital, in the context of one
economic endeavor, a lawsuit in which at least one party—and
all of the lawyers—seek economic gain as the objective, and
how the developments have increased the need for capital in-
vestment.

I.
PROPERTY—THE FIRST ECONOMIC ELEMENT

The first major economic element required to successfully
engage in the civil justice system is property. Our system of
civil justice has its underpinning in the ‘common law,’ created
in England during the Middle Ages as an orderly system to
adjudicate disputes. Integral to the development of the ‘com-
mon law’ was the creation of a new form of intangible property
right named a ‘chose in action.’ The word ‘chose’ was taken
from the French word, meaning ‘thing.’

This unique property right has evolved over time into dis-
cretely named segments but, in essence, the chose in action
property right has remained a core element of the common
law for over four hundred years. The founders of the United
States embraced English common law and enshrined it, along

2. See PAUL SAMUELSON, ECONOMICS: AN INTRODUCTORY ANALYSIS (19th
ed. 2009). In 1970, Samuelson became the first American to win the Nobel
Prize in Economic Science.
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with the right to trial by jury, in the U.S. Constitution’s Bill of
Rights:

Amendment VII
In suits at common law, where the value in contro-
versy shall exceed twenty dollars, the right of trial by
jury shall be preserved, and no fact tried by a jury,
shall be otherwise reexamined in any court of the
United States, than according to the rules of the com-
mon law.
The ownership rights of a chose in action are exercised by

seeking legal redress to obtain money or property, economic
gain or profit, through a system of civil justice.3 It has evolved
in the United States through the creation and reshaping of
complex and structured sets of rules and processes and main-
taining a forum for the exercise of this special property right,
our courts.4

A. Case Law and Legal Procedures Have Increased Risk and Cost
in Exercising Chose in Action

Over 150 years ago, the U.S. civil justice system began of-
fering a standardized and simple format for asserting a chose
in action and commencing a lawsuit; “Notice Pleading.” In a
series of decisions over the past twenty years, U.S. courts have
imposed hurdles for the owners of a chose in action, i.e. plain-
tiffs, to assert and pursue claims at every stage of civil litiga-
tion. From the erosion of ‘Notice Pleading,’ to increased use
of summary judgment, to heightened class action and expert
witness admission requirements, it has become increasingly
difficult and economically risky for owners of a chose in action
to assert their property rights. These hurdles have increased
the amount of capital required to mount a lawsuit and exer-
cise a chose in action. Rather than enhancing “justice for all,”
these court decisions have closed the courthouse doors and
reduced access to justice for those who are not the very
wealthy in our society, unless they can find a source of capital
willing to share the increased risk.

3. See generally W.S. Holdsworth, The History of the Treatment of Choses in
Action by the Common Law, 33 HARV. L. REV. 997 (1920).

4. All states have adopted the English common law system, with the ex-
ception of Louisiana, which borrowed from the Roman civil law tradition to
create analogous “litigious rights.” LA. CIV. CODE ANN. art. 2652 (1995).
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1. Establishment and Erosion of Notice Pleading
In 1848, the dawn of the industrial era in the United

States, David Dudly Field created the first formal code of civil
procedure. It was enacted in New York and later adopted by
most states. The ‘Field Code,’ as it was known, established a
uniform set of rules and procedures for asserting a chose in
action. They begin with a written pleading to the court, called
a ‘complaint,’ containing a simple, concise statement setting
forth only the facts of the dispute. This paradigm of uniformity
and simplification in asserting a chose in action became
known as Notice Pleading.5

In 1938, the first Federal Rules of Civil Procedure were
adopted in part “to lower barriers to filing lawsuits and pursu-
ing discovery to support a claim in the federal court system.”6

Under the federal courts’ version of ‘Notice Pleading,’ the
newly adopted Federal Rules enabled the owner of a chose in
action to pursue a lawsuit by alleging ultimate facts with no
need for great specificity. Thus, the fleshing out of facts in the
case was to be done during post-pleading discovery.

Notice Pleading in both the states’ and federal civil justice
systems ultimately ensured that plaintiffs could have their day
in court. Under the prevailing rules, motions to dismiss a com-
plaint, the claimant’s articulation of the chose in action, would
only be granted if it appeared “beyond doubt” that plaintiffs
can prove “no set of facts” in support of their claims which
would entitle them to relief.7 The establishment of Notice
Pleading made the exercise of chose in action property rights
less complex, less labor intensive for the lawyer, less vulnerable
to attack, and less costly.

Things began to change significantly in 2007 under the
U.S. Supreme Court decision in Bell Atlantic Corp. v. Twombly.
The Court in Twombly effectively overruled nearly fifty years of
Notice Pleading under Conley v. Gibson, by requiring plaintiffs
to plead “enough facts to state a claim to relief that is plausible
on its face.”8 In 2009, the Court in Ashcroft v. Iqbal raised the

5. WEST’S ENCYCLOPEDIA OF AMERICAN LAW, (2d ed. 2008).
6. Jeffrey J. Rachlinski, Why Heightened Pleading—Why Now?, 114 PENN.

ST. L. REV. 1247, 1249–50 (2010).
7. Conley v. Gibson, 355 U.S. 41, 45–46 (1957), abrogated by Bell Atlan-

tic v. Twombly, 550 U.S. 544 (2007).
8. Twombly, 550 U.S. at 570.
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bar again by allowing the court to disregard conclusory state-
ments and focus solely on factual allegations.9 Where Notice
Pleading had once allowed plaintiffs to provide a “short and
plain statement of the claim,”10 plaintiffs are now required to
allege specific facts that, oftentimes, are only learned later
through discovery.11 Indeed, plaintiffs may now have to forego
their claims entirely under this new standard “either because
they lack the resources to engage in extensive pre-filing investi-
gation or because of informational asymmetries” between the
parties.12 The heightened pleading standard essentially func-
tions as a “brick in the wall blocking access to civil justice and
jury trial.”13

A recent study has found that Iqbal’s impact on federal
pleading practice and asserting a chose in action is “undenia-
ble.”14  Those who do file suit face additional costs as they re-
spond to increasingly successful Federal Rule 12(b)(6) mo-
tions to dismiss the case. The percentage of 12(b)(6) motions
granted in full with leave to amend increased from 6% under
Conley, to 9% under Twombly, to 21% under Iqbal. The percent-
age of motions denied fell from 26% under Conley, to 23%

9. Ashcroft v. Iqbal, 556 U.S. 662, 678–79 (2009).
10. Conley, 355 U.S. at 47.
11. Sasha Nichols, Note, Access to Cash, Access to Court: Unlocking the Court-

room Doors with Third-Party Litigation Finance, 5 U.C. IRVINE L. REV. 197, 202
(2015).

12. Whether the Supreme Court Has Limited Americans’ Access to Court: Hearing
Before the S. Comm. on the Judiciary, 111th Cong. 16 (2009) [hereinafter Ameri-
cans’ Access to Court] (statement of Stephen B. Burbank, David Berger Profes-
sor for the Administration of Justice, University of Pennsylvania) ( “Few is-
sues in civil procedure jurisprudence are more significant than pleading
standards, which are the key that opens access to courts.”); see also Arthur R.
Miller, Are the Federal Courthouse Doors Closing? What’s Happened to the Federal
Rules of Civil Procedure?, 43 TEX. TECH. L. REV. 587, 596–97 (2011) (using an
employment discrimination case to exemplify the problem of information
asymmetry: “The plaintiff has been fired. One of the first rules of discharg-
ing someone is don’t tell the employee why he or she is being fired. If facts
must be pleaded to state a claim for discriminatory discharge or failure to
promote or some other nefarious practice, how can the plaintiff surmount
the newly minted pleading requirement? How does the plaintiff show dis-
criminatory conduct let alone a pattern of discrimination-whether it’s race,
gender, age, or disability-without access to the history of the employer’s con-
duct regarding other employees?”).

13. Patricia Hatamyar Moore, An Updated Quantitative Study of Iqbal’s
Impact on Rule 12(b)(6) Motions, 46 U. RICH. L. REV. 603, 652 (2012).

14. Id. at 609.
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under Twombly, to 17% under Iqbal.15 The study also found the
type of claim impacted the likelihood of success: for constitu-
tional civil rights claims, motions to dismiss with and without
leave to amend were granted 41% of the time under Conley,
compared to 64% of the time under Iqbal; for ERISA and FLSA
claims, 37% were granted under Conley, compared to 60%
under Iqbal; for consumer credit claims, 36% were granted
under Conley, compared to 72% under Iqbal.16 Interestingly,
the study further found that class actions are almost four times
more likely to be entirely dismissed than non-class actions,
demonstrating the impact that the heightened pleading stan-
dard has on individuals whose only economically viable re-
course is to pursue claims collectively.17

While there is conflicting data about whether plaintiffs
and/or their counsel are now spending more money in con-
ducting pre-filing background investigations to survive poten-
tial 12(b)(6) motions, there is little doubt that these motions
create significant delay, raise the risk of initiating a successful
case and increase the cost of pursuing a claim. In other words,
the heightened pleading standard has increased the amount
of needed capital and its risk-adjusted cost, as economists
would predict. In addition, these changes in pleading stan-
dards, the potential success rate of motions to dismiss, and law-
yer hourly billings generated by such work together have en-
couraged defendants and their lawyers, on both a legal and
economic benefits basis, to make such motion practices rou-
tine. This practice undoubtedly generates increased workload
and costs for the courts as well.

2. Increase in Summary Judgment Motions
The now seemingly inevitable summary judgment mo-

tion18 has become a tool for defendants to “win without the

15. Id. at 614.
16. Id. at 626–27.
17. Id. at 626.
18. See Corina Gerety, Trial Bench Views: Findings from a National Survey on

Civil Procedure, 2010 INST. FOR THE ADVANCEMENT OF THE AM. LEGAL SYS.
40–41 (noting that two-thirds of federal judges agree that summary judg-
ment motions are filed “in almost every case”); Summary of Results of Federal
Judicial Center Survey of NELA Members, 2010 NAT’L EMP’T LAWYERS ASS’N. 7
[hereinafter NELA Survey] (showing survey respondents faced motions for
summary judgment in nearly every case that they filed).
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risk of losing.”19 Summary judgment is used far more by de-
fendants than plaintiffs, and judges routinely grant summary
judgment motions for defendants, but not for plaintiffs.20

Thus, a typical litigation strategy has emerged for defendants
to go through pre-trial discovery in the hope of winning at the
summary judgment phase, then settling immediately if sum-
mary judgment is not granted.21 This strategy is economically
beneficial to defense attorneys, as they typically bill by the
hour for discovering the information necessary to bring the
motion.22 Given that these motions are successful less than
half of the time,23 a real strategic advantage for defendants
can be seen in terms of increased cost to plaintiffs in opposing
the motion, and from the resulting delay.24 The longer the
case goes on, the more it costs and the longer the plaintiffs’
economic damage underlying the chose in action remains
unaddressed, the less likely it is that plaintiffs can pursue wor-

19. John Bronsteen, Against Summary Judgment, 75 GEO. WASH. L. REV.
522, 526 (2007) (arguing that the civil justice system will “enjoy a net benefit
from abolishing summary judgment, in terms of both efficiency and fair-
ness”).

20. See Stephen B. Burbank, Summary Judgment, Pleading, and the Future of
Transsubstantive Procedure, 43 AKRON L. REV. 1189, 1189 (noting that the orig-
inal Advisory Committee envisioned that Rule 56 would “prove useful chiefly
for plaintiffs seeking to collect debts”); Richard L. Steagall, The Recent Explo-
sion in Summary Judgments Entered by the Federal Courts Has Eliminated the Jury
from the Judicial Power, 33 S. ILL. U. L.J. 469, 470 (2009) (stating that 1.7% of
federal civil cases were tried in 2005, a dramatic decrease from 19.9% at the
time the Federal Rules were adopted).

21. Bronsteen, supra note 19, at 530.
22. Corina D. Gerety & Brittany K.T. Kauffman, Summary of Empirical Re-

search on the Civil Justice Process: 2008–2013, 2014 INST. FOR THE ADVANCEMENT

OF THE AM. LEGAL SYS. 26 (stating that “[f]rom a revenue generation per-
spective, defense attorneys nationwide attributed half of their firm’s civil liti-
gation practice to discovery (at the median)”).

23. See D. Theodore Rave, Note, Questioning the Efficiency of Summary Judg-
ment, 81 N.Y.U. L. REV. 875, 901 (2006) (estimating from available empirical
studies that the overall success rate for summary judgment motions ranged
from 20% to 40%).

24. See NELA Survey, supra note 18, at 38 (showing 91.5% of respondents
agreed that summary judgment motions are used as a tactical tool, 88.1%
agreed that summary judgment motions increase cost and delay without pro-
portionate benefit, and 70% agreed that judges routinely fail to rule on sum-
mary judgment motions); Civil Case Processing in the Federal District Courts,
2009 INST. FOR THE ADVANCEMENT OF THE AM. LEGAL SYS. 51 (finding average
time from filing to resolution of motions for summary judgment across eight
districts to be 166 days, or approximately six months).
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thy cases to their conclusion without a non-party source of cap-
ital.25

3. Increasing Case Costs
Case cost escalation is another hurdle to justice, and in

many instances prevents attorneys from helping potential
plaintiffs pursue meritorious claims.26 In addition to the capi-
tal necessary to operate a law firm, capital is required to fund
court fees, discovery costs, and expert witness fees.27 For those
attorneys who are financially able to take a case on a contin-
gent or blended fee basis and also bear these costs, they are, in
effect, loaning both the labor and the capital required to help
plaintiffs pursue their economic rights. These costs have been
on the rise, particularly with the advent of electronic discov-
ery.28 Cases involving requests for electronic data generate
costs for collecting, reviewing, and producing data.29 Of
course, the cost of production depends not only on the type of
case, but also on the amount of data collected. Before the ad-
vent of technology that created immense stores of electronic
data, these costs and the means of mining the information for
relevant case information did not exist. Over the last decade
or so, the growth in the use of computers and other forms of
electronic media has dramatically increased the amount of
data generated and collected. One study from 2012 found that
total costs of production ranged from $17,000 in an intellec-
tual property matter to $27 million in a products liability case,
with a median value of $1.8 million dollars.30

25. Member Survey on Civil Practice: Full Report, 2009 AM. BAR ASS’N SEC.
LITIG., 2 [hereinafter ABA Survey].

26. See id., at 9 (90% of plaintiffs’ attorneys stated that their firms are
likely to turn away cases that are not cost-effective).

27. See Nichols, supra note 11, at 207 (noting that the combination of
these fees “has created what Judge Richard Posner termed ‘a liquidity prob-
lem,’ in which plaintiffs with potentially meritorious claims cannot afford to
bring those claims to court due to capital constraints”).

28. See Electronic Discovery: A View from the Front Lines, 2008 INST. FOR THE

ADVANCEMENT OF THE AM. LEGAL SYS. 3–4 (estimating e-discovery costs to be
about $3.5 million for a typical, mid-size lawsuit).

29. See Nicholas M. Pace & Laura Zakaras, Where the Money Goes: Under-
standing Litigant Expenditures for Producing Electronic Discovery, 2012 RAND
INST. FOR CIVIL JUSTICE 19–20 (estimating expenditures of $40k per gigabyte
of information produced and $18k per gigabyte of information reviewed).

30. Id. at 17.
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In addition, expert witness fees are on the rise. A recent
survey of over one thousand experts found that 66% of experts
had raised their rates in the previous five years.31 The average
hourly rate charged for case review and preparation was $333.
The average hourly rate for testifying in court was $451.32  Ex-
perts who testify on behalf of plaintiffs are significantly more
likely to require an up-front retainer, often times at least par-
tially non-refundable; the average retainer was $3048, an in-
crease of 17% from five years ago.33 It is easy to see how un-
wieldy these costs can become, and why these fees influence
settlement decisions,34 many times to the economic detriment
of a plaintiff (and the plaintiff’s lawyer), who lack sufficient
capital to see a case through to the finish line.

4. Heightened Class Action Requirements
The class action lawsuit “was an invention of equity,

mothered by the practical necessity of providing a procedural
device so that mere numbers would not disable large groups of
individuals, united in interest, from enforcing their equitable
rights nor grant them immunity from their equitable
wrongs.”35 The device that was once seen as a “salutary tool for
the administration of justice” is now increasingly viewed with
disfavor,36 flying in the face of our national goal of “justice for
all.” This disfavor has led to amendments to Federal Rule 23
and a series of court decisions that have undermined plain-
tiffs’ ability to bring and maintain collective exercise of rights
in class action lawsuits.

The adoption of Federal Rule 23(f) in 1998, that permits
immediate appeal of a federal trial court’s certification of a

31. Survey of Expert Witnesses, Aggregate Results, 2014 SEAK, INC. (on file
with authors) [hereinafter SEAK Survey].

32. Id.
33. Id.; see also Expert Witness Fees: How Much Does an Expert Witness Cost?,

SEAK EXPERT WITNESS DIRECTORY, http://blog.seakexperts.com/expert-wit-
ness-fees-how-much-does-an-expert-witness-cost/ (last visited Oct. 17, 2015).

34. See ABA Survey, supra note 25, at 158 (stating 85.1% of plaintiffs’ law-
yers find expert witness costs important or very important to the ultimate
decision to settle); NELA Survey, supra note 18, at 44 (stating 81.1% of plain-
tiff’s lawyers find these costs somewhat important or very important).

35. Montgomery Ward & Co. v. Langer, 168 F.2d 182, 187 (8th Cir.
1948).

36. Robert H. Klonoff, The Decline of Class Actions, 90 WASH. U. L. REV.
729, 732 (2013).
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“class” at an early stage in the case, and the Class Action Fair-
ness Act in 2005 “have altered the procedural landscape” in
favor of defendants.37 The majority of sizable class actions are
now brought in federal court and more class certification deci-
sions are being reviewed by appellate courts.38 One scholar ex-
amined all Rule 23(f) appeals accepted over a fourteen-year
period and found that 69% were appeals by defendants imme-
diately after the grant of class certification, whereas only 31%
were appeals by plaintiffs after the denial of class certification.
Of those appeals, defendants were successful 70% of the time,
compared with plaintiffs, who prevailed only 30% of the
time.39 If the class is unable to pass the certification hurdle, “it
represents another way of destroying the economic viability of
a litigation and effectively terminating it short of a merit adju-
dication.”40

With the increased number of appeals filed at the inter-
mediate appellate and Supreme Court levels, new standards
have emerged that, not unlike the heightened pleading stan-
dards, have raised evidentiary burdens for plaintiffs. For many
years, most courts permitted plaintiffs to seek class certifica-
tion based on the pleadings. When evaluating a motion for
class certification, courts accepted all well-pleaded facts as
true.41 Indeed, numerous courts interpreted the Supreme
Court’s decision in Eisen v. Carlisle & Jacquelin42 to mean that
courts did not have the authority to inquire into the merits of
a suit to determine if the suit could be maintained as a class
action.43 Since 2001, several federal circuit courts and the Su-
preme Court have ultimately rejected this interpretation of Ei-
sen, in favor of allowing an examination of evidence and reso-
lution of conflicting evidence bearing on the merits at the
early class certification stage of the case.44

Plaintiffs face additional procedural hurdles and costs at
the class certification phase after the Supreme Court’s deci-

37. Id. at 732–33.
38. Id. at 733.
39. Id. at 741.
40. Miller, supra note 12, at 593 (stating further “[t]he class certification

motion thus has become yet another pretrial procedural stop sign!”).
41. Klonoff, supra note 36, at 747.
42. 417 U.S. 156 (1974).
43. Id. at 748.
44. Id. at 748–51.
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sion in Wal-Mart Stores, Inc. v. Dukes, which heightened Federal
Rule 23’s class “commonality” requirement.45 Prior to Dukes,
commonality had been seen as relatively easy to satisfy, requir-
ing each class member to assert claims that share legal or fac-
tual issues with one another.46 Post Dukes, commonality re-
quires that plaintiffs “have suffered the same injury,” their
claims must depend upon a “common contention,” which
“must be of such a nature that it is capable of class wide resolu-
tion—which means that determination of its truth or falsity
will resolve an issue that is central to the validity of each one of
the claims in one stroke.”47

It is too early to assess the full impact of Dukes. At the very
least, the Court “turned a minimal requirement into one that
could significantly impact class certification, especially in the
(b)(2) context,” in which the class is seeking to have the court
grant the class members injunctive relief.48 One scholar has
argued that the decision casts “further doubt on the deterrent
function of the class action.”49 Because Dukes has eliminated
the possibility of combining injunctive relief with an individual
award of damages in a single class action under (b)(2), the
prospects for recovery of attorneys’ fees will also diminish.50

Another risk to lawyers taking class action cases is the
emergence of an objector class of lawyers, whose practice is to
attack class action settlements by signing up a class member
and filing objections. These objections rarely bear fruit for an-
yone but the objecting lawyers, who often extract payment
(one might say a tax) from the plaintiffs’ class counsel, as a
condition for dropping objections and enabling the class
members and their counsel to obtain the remaining economic
benefit of the settlement. The decline in recoverable fees and
the increased cost and risks have reduced the incentive for
plaintiffs’ attorneys to bring class actions,51 and, unless a ro-

45. Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2556–57 (2011).
46. A. Benjamin Spencer, Class Actions, Heightened Commonality, and

Declining Access to Justice, 93 B.U. L. REV. 441, 443 (2013).
47. Dukes, 131 S. Ct. at 2551.
48. Klonoff, supra note 36, at 780.
49. George Rutherglen, Wal-Mart, AT&T Mobility, and the Decline of the

Deterrent Class Action, 98 VA. L. REV. IN BRIEF 24, 24 (2012).
50. Id. at 26.
51. Id.
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bust source of capital emerges, will significantly narrow the
ranks of lawyers financially capable of taking them.

5. Increased Cost and Challenges of Using Experts
Expert testimony is critical to evaluating the merits of both in-
dividual and collective actions, and is required when the out-
come of a case goes beyond the lay knowledge of the jury.52

Experts are used in cases ranging from automobile accidents,
to medical malpractice, to products liability, to intellectual
property infringement, to accounting fraud. The admissibility
of expert testimony, however, is increasingly unpredictable af-
ter the U.S. Supreme Court’s decisions in Daubert v. Merrell
Dow Pharmaceuticals, Inc.53 and Kumho Tire Co. v. Carmichael.54

For sixty years prior to Daubert, scientific testimony needed to
“be sufficiently established to have gained general acceptance”
in its particular field.55 After Daubert, courts must now deter-
mine “whether the expert is proposing to testify to (1) scien-
tific knowledge that (2) will assist the trier of fact to under-
stand or determine a fact in issue.”56 The Daubert court pro-
vided a list of non-exclusive factors to assist in making this
determination: (1) whether the theory can be, and has been,
tested; (2) whether the theory or technique has been sub-
jected to peer review and publication; (3) consideration of the
known or potential rate of error; and (4) whether the method-
ology or technique has achieved “general acceptance” in the
relevant scientific community.57 The Kumho decision extended
Daubert’s reach to all expert testimony. The Court in Kumho
cautioned trial courts “to make certain that an expert, whether
basing testimony upon professional studies or personal experi-
ence, employs in the courtroom the same level of intellectual
rigor that characterizes the practice of an expert in the rele-
vant field.”58 Granting judges, learned in legal principles, wide
discretion in evaluating complex scientific, technical and eco-

52. Kari Thorsvold, Guarding the Gate to Expert Testimony: Kumho Tire Co.
v. Carmichael and State v. Council, 51 S.C. L. REV. 965, 965 (2000).

53. 509 U.S. 579 (1993).
54. 526 U.S. 137 (1999).
55. Richard T. Stilwell, Kumho Tire: The Battle of the Experts Continues, 19

REV. LITIG. 193, 195 (2000).
56. Id. at 196 (quoting Daubert, 509 U.S. at 592).
57. Id. at 196–97.
58. Kumho Tire Co., 526 U.S. at 152.
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nomic teachings and opinions, has increased unpredictability.
“[T]he lack of an objective standard, combined with a mini-
mum standard for the scientific proficiency of litigators and
judges, defies a basic goal of the law, namely to make the out-
come of a Daubert hearing predictable.”59

These decisions have turned the court into an assessor of
evidentiary validity and a gatekeeper of evidence in fields of
learning in which they are not schooled. Before testimony may
be admitted, courts screen every expert, adding “another pro-
cedural obstacle, another motion, another hearing, and an-
other way a plaintiff can get tripped up short of trial.”60 As a
practical matter, if a defendant is successful in eliminating a
plaintiff’s expert, “a mortal blow has been struck,” positioning
the case for summary judgment.61

As a matter of intellectual inquiry, one wonders whether
the learned and well-meaning judges who erected these barri-
ers for asserting a chose in action gave much thought to the
economic impact their decisions would have on the plaintiffs
seeking to exercise a chose in action and these plaintiffs’ ac-
cess to the justice system. It would be surprising if the judges
fully considered how the increased legal and economic risks
would inevitably produce a source of needed capital to pursue
a worthy chose in action and how the increased risk would in-
evitably drive up the cost of that capital as an added burden on
obtaining justice.

II.
LABOR—THE SECOND ECONOMIC ELEMENT

A. Law Firm Evolution and the Economy
The second major economic element required to success-

fully engage in the civil justice system is labor. That means law-
yers. Unless an owner of a chose in action is foolish enough to
act as their own representative, our civil justice system has cre-
ated an economic monopoly, requiring that only licensed law-
yers be permitted to provide the labor component. The cost of
paying a lawyer to pursue a civil case and a law firm’s overhead

59. Thorsvold, supra note 52, at 975 (quoting Marilee M. Kapsa & Carl B.
Meyer, Scientific Experts: Making Their Testimony More Reliable, 35 CAL. W. L.
REV. 313, 331 (1999)).

60. Miller, supra note 12, at 592–93.
61. Id. at 593.
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costs in handling a case are significant, thus requiring a source
of ready capital. This key economic element, labor (the law-
yers and the law firms), has evolved materially since the estab-
lishment of the chose in action in the Middle Ages. This evolu-
tion began to accelerate along with the rest of the U.S. econ-
omy at the dawn of the industrial era and has changed even
faster with the creation of the digital economy and the global-
ization of the business markets that many lawyers serve.

The legal sector of the U.S. economy is impacted by the
overall health and growth of the economy as a whole. Histori-
cally, lawyers in America were not employed by others or de-
pendent on others for help providing legal services.62 The
evolution of the legal profession from the paradigm of the
solo practitioners and the catalyst for the emergence and
growth of the law firm, as an economic entity, can be traced to
the end of the Civil War, the development of railroads in the
United States, and the beginning of the industrialization of
the United States economy.63 It was not until the late 1800’s
that law firms existed in the United States at all.64 As late as
1872 there were only fourteen law firms in the United States
with more than four lawyers, three of which had as many as
five lawyers and only one had six.65 In 1880, at the dawn of the
U.S. industrial economy, there were 64,000 lawyers in
America.66 By the end of World War II, seventy-five years later,
that number had grown to 200,000. By 2015, seventy years af-
ter the end of World War II, the number of U.S. lawyers had
grown to 1.3 million.67

Not surprisingly, the period since the end of World War II
has seen the emergence of larger and larger law firms to meet
the demands of growing U.S. national and global economic
marketplaces. Though law practice is viewed as a profession, it
must also work as a business.

As of 2000, U.S. lawyers had established over 47,500 law
firms, with 1% of the profession practicing in law firms with

62. Legal Education and Professional Development—an Educational Contin-
uum: Report of The Task Force on Law Schools and the Profession: Narrowing the
Gap, 1992 AM. BAR ASS’N SEC. LEGAL EDUC. AND ADMISSIONS, 29.

63. Id.
64. Id.
65. Id.
66. Id.
67. National Lawyer Population Survey 1878–2015, 2015 AM. BAR ASS’N.
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more than 100 lawyers.68 As of 2015, there were 400 law firms
with 100 or more lawyers in the United States, and 88 law firms
with more than 500 lawyers.69 The evolution of ever-larger le-
gal practice settings has produced enormous professional ser-
vice businesses with unstable business assets and professionally-
imposed constraints on capital raising that are not present in
the industrial companies that they serve.

With the globalization of the economy, the legal profes-
sion has confronted dramatic market changes and enormous
economic challenges that have driven law firms to consoli-
date.70 The stresses of consolidation and the severe economic
downturn in 2008 have conspired to make law firms less eco-
nomically stable, riskier, and less creditworthy than ever
before.71 The high cost of forming and operating a law prac-
tice, together with the burden of large education loans, limits
the opportunities for newly-minted lawyers to employ their le-
gal skills.

The legal profession may be its own worst enemy in terms
of achieving success in challenging economic times. It has
been said that lawyers generally tend to be resistant to change
and that their inherent conservatism presents a major threat
to the success of the practice entities that they develop.72 Ad-
ded to this is lawyers’ general lack of experience and expertise
regarding how to operate a business.

To demonstrate the economic fragility of law firms in re-
cent years, one need only list the recent major law firm fail-
ures: Bingham McCutchen; Patton Boggs; Dewey LeBoeuf;
Howrey; Thelen; Heller Erhman; Drier; Brobeck, Phleger and
Harrison; Coudert Brothers; Finley Kumble. Each of these
were large, venerable, long-established law firms, or combina-
tions of venerable law firms, that failed as business enterprises

68. The 2000 Lawyer Statistical Report, 2005 AM. BAR FOUND 15.
69. Jake Simpson, Law360 Reveals 400 Largest US Firms, LAW360 (Mar.22,

2015, 4:00PM), http://www.law360.com/articles/631981/law360-reveals-
400-largest-us-firms.

70. Jeff Day, U.S. Law Firm Consolidation Accelerated in 2015, BLOOMBERG

BNA (Jan. 6, 2016) https://bol.bna.com/u-s-law-firm-consolidation-acceler-
ated-in-2015/.

71. See id.
72. 2015 Report on the State of the Legal Market, 2015 CTR. FOR THE STUDY OF

THE LEGAL PROFESSION AT GEORGETOWN LAW & THOMSON REUTERS PEER

MONITOR13.
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to navigate the changes in the U.S. (and global) economy and
the impact of these changes on the legal services business
ecosystem. This lists only the most prominent failures, but
demonstrates that a marquee name and a long operating his-
tory matters little in today’s economic marketplace.

B. Business Characteristics of Law Firms
Law firms, as enterprises, are professional- services busi-

nesses. Many in the hourly-rate dominated sector tend to be
operated fundamentally based on a “cash and carry” economic
model, with little accumulation of capital. The commercial as-
sets of a law firm built on an hourly-billing model are simply
the firm’s current month’s work in process and its ninety-day
receivables list. In general, law firms do not retain significant
earnings with which to weather downturns in the economy,
but instead deploy their cash currently to pay salaries, partner
draws, and current expenses.

The economic trend for these firms has not been robust.
During the ten years from early 2005 to late 2014, average law-
yer billing rates in the United States went from $304 per hour
to $473 per hour, a modest increase of 3.6% per annum. In
contrast, during this same period, law firm collection rates
dropped precipitously from an average of 92.7% of fees billed
to an average of 83%, representing a 10% drop in collection
and leaving about one of every five hours worked unpaid for.73

In the face of these adverse economic indicators, since
2008 the demand for law firm litigation services defending or
prosecuting choses in action has been soft.74 During the years
following the 2008 economic downturn, while law firm collec-
tions dropped 10%, to 83% of billed time, the number of civil
cases filed in the fifty states’, D.C. and Puerto Rico trial courts
saw a decline of 8%. This combination has had a severe impact
on many lawyers and law firms in the United States.75

Less clear is the economic state of lawyers who do not join
large law firms. The historical tradition of lawyers as sole prac-
titioners or practicing in small group settings is still the pre-
dominant model in the United States but practicing litigation

73. Id. at 5.
74. Id. at 8.
75. Examining the Work of the State Courts, An Overview of State Court

Caseloads, 2013 COURT STATISTICS PROJECT, NAT’L CTR. FOR STATE COURTS.
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in the small law firm setting is becoming increasingly unap-
pealing. Many small litigation practices serve the segment of
the market that cannot pay the enormous sums required to
pursue choses in action, and thus must adopt a contingent fee
model. Contingent fee attorneys who also need to fund case
costs, while at the same time make a profit, face hard choices.
Borrowing from banks to support lawsuits at modest interest
rates is, generally, no longer an option for them.76 To the ex-
tent that traditional borrowing is available, it is limited in
amount. From the standpoint of the lawyer, such borrowing is
high-risk and unappealing because the lawyer is required to
repay the loan whether the case is won or lost. Some lawyers,
in an effort to stay solvent, are faced with the difficult choice
of rejecting worthy clients who cannot pay hourly fees or seek-
ing settlement of pending contingent fee cases in order to
generate the revenue needed to remain afloat. In the long
run, law firms that self-fund client cases have a limited finan-
cial ability to ensure access to justice, and therefore fall short
of achieving the objective of “justice for all.” In the context of
worthy choses in action and the high costs and risks of civil
justice, it was inevitable that natural forces in our free-market
economy would eventually reveal the need for non-party litiga-
tion funding.

Some lawyers faced with the lack of capital to fund choses
in action pursue careers outside of law practice, causing attri-
tion in the legal profession and thereby further reducing the
availability of representation and likelihood of attaining “jus-
tice for all.” The financial pressure faced by many young attor-
neys can be observed in the rising rate of law school loan de-
faults.77 In fact, for a significant portion of the nation’s attor-
neys, operating a private practice means living in a condition

76. See Jacqueline Palank, Law Firms Are No Longer Seen as Safe Bet for Lend-
ers American Lawyer Report: Law Firms Consolidating at Record Setting Pace, WALL

ST. J. (Apr. 30, 2012), http://www.americanlawyer.com/id=1202731421434/
Report-Law-Firms-Consolidating-at-Record-Setting-Pace; Ashley Post, INSIDE

COUNSEL MAGAZINE, Banks increasingly wary of lending to law firms http://www
.americanlawyer.com/id=1202731421434/Report-Law-Firms-Consolidating-
at-Record-Setting-Pace (Apr. 30, 2012).

77. See William D. Henderson & Rachel M. Zahorsky, The Law School Bub-
ble: How Long Will It Last if Law Grads Can’t Pay Bills? ABA JOURNAL, (Jan. 1,
2012) http://www.abajournal.com/magazine/article/the_law_school_bubble_how_
long_will_it_last_if_law_grads_cant_pay_bills;



2016] ECONOMICS AND THE EVOLUTION OF NON-PARTY FUNDING 653

of financial distress.78 Students considering law as a profession
can readily observe the conditions of financial strain on law-
yers in private practice.79 When considering whether to take
on substantial debt to pay law school tuition, these potential
law students would be remiss if they did not consider earning
opportunities post-graduation and their own ability to repay
the associated debt.80 What will happen to the legal profession
if the best and the brightest opt out of pursuing a legal career
due to the lack of available capital needed to represent the vast
majority of citizens who are unable to fund legal fees and costs
for their cases?

C. Lawyers as “Elevator Assets”
Lawyers themselves are the most precious and economi-

cally fragile of law firm assets. In essence, a law firm is a collec-
tion of what we will call “Elevator Assets.” Unless the lawyer
gets in the elevator to the office each day and invests the time
and intellect required to move a case forward, there is no as-
set. A lawsuit may potentially involve an enormous amount of
money and fees, but unless the lawyers engage in the daily
work of lawyering, the firm has no material assets.

Because of this “Elevator Asset” characteristic, a law firm
(large or small) is nothing more than a collection of individu-
als who make up the law firm’s cadre of talent. All firm mem-
bers must trust that their partners will join them in the eleva-
tor each day to produce economic value for the law firm and
its clients. Unless that occurs, the law firm will surely fail.

During the past twenty years, a burgeoning industry of le-
gal recruiters and law firm merger consultants has emerged.
These businesses, as separate economic entities, generate reve-
nue by enticing successful and experienced lawyers to leave
their law firms for ostensibly greener pastures at a competing
firm. At many firms, calls to successful lawyers from recruiters
have become an annual ritual. Some lawyers heed the call
each year, taking clients with them, as well as the personal en-

78. See id.
79. See id.
80. See Elizabeth Olson, Burdened with Debt, Law School Graduates Struggle

in Job Market, N.Y. TIMES (Apr. 26, 2015) http://www.nytimes.com/2015/04/
27/business/dealbook/burdened-with-debt-law-school-graduates-struggle-in-
job-market.html.
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ergy and the intellect that the firm requires to maintain its
stability. This phenomenon has reduced law firm cohesiveness
and partner trust, and accounts in part for the list of long-
established firms that have failed.

We are taught to think of the practice of law as a profes-
sion—and indeed, it should be thought of this way. Whether
large or small, law firms are businesses. To thrive, a law prac-
tice must generate revenue that exceeds its expenses. Due to
the economic factors that have been discussed (and others), it
is increasingly necessary to understand principles of business
and basic accounting to avoid failure in the practice of law.
Sadly, while some law schools prepare students to deal with
business operations, many lawyers lack this kind of expertise.
This phenomenon is increasingly concerning now, when the
average law student graduates with a debt-load of $140,000,
and has fewer and fewer opportunities to earn enough money
to repay this debt and enjoy a standard of living that justifies
their investment of time and money.81

III.
CAPITAL—THE THIRD ECONOMIC ELEMENT

The third major economic element required to success-
fully maintain a chose in action in the civil justice system is
capital. What is the magnitude of the U.S. legal services market
today? It is estimated that the 1.3 million lawyers in the U.S.
generate a total of $400 billion in economic value annually.82

By comparison, the entire CPA profession generates approxi-
mately $90–$95 billion per annum from all its activities,83 and
the U.S. restaurant industry generates $709 billion per annum
in revenue.84

Of the $400 billion of legal sector economic activity, ap-
proximately $250–275 billion is generated by private practice

81. See Editorial, The Law School Debt Crisis, N.Y. TIMES (Oct 24, 2015),
http://www.nytimes.com/2015/10/25/opinion/sunday/the-law-school-
debt-crisis.html?_r=0; Olson, supra note 80.

82. Joshua Kubicki, Make That $400 Billion for U.S. Legal Market Size,
Legal Transformation Institute (Feb. 24, 2015), http://legaltransformation
institute.com/blog/2014/2/22/make-that-400-billion-for-us.

83. Accounting Services in the US: Market Research Report, 2015 IBISWORLD;
Statista.com November 2015.

84. NATIONAL RESTAURANT ASSOCIATION, http://www.restaurant.org, (last
viewed Oct. 30, 2015).
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law firms, and roughly 18% of all law firm lawyers are engaged
in litigation.85 If we add to that figure sole practitioners and,
conservatively, round up the percentage to 20%, that would
make litigation a $60 billion annual market. If we add another
10% to cover experts and outside costs, a reasonable ballpark
for the cost of pursuing litigation alone is closer to $70 billion
per annum.86 By any measure, the magnitude of capital flow-
ing through private law practices makes it a significant eco-
nomic sector and the dollars allocated specifically to fund liti-
gation are enormous. Yet this sum falls well short of the
amount of capital the market requires to operate a fully func-
tional and fair civil litigation system capable of offering “justice
for all.”

Despite the enormous scale of the litigation market today,
the fees and costs required to maintain a lawsuit make civil
justice unattainable for ordinary citizens. Today, in significant
commercial litigation, costs of $100,000 per month are com-
monplace and bills of $1 million per month are not rare. Al-
though it is not easy to find data on attorneys’ fees in private
litigation matters, the data we cite is based upon actual case
information that we have had access to in the course of litiga-
tion funding. Publicly available data supports these findings.
The litigation seeking personal injury damages for first re-
sponders and cleanup personnel after the 9/11 World Trade
Center attacks generated defendants’ attorneys’ fees of over
$200 million for hourly-rate attorneys, and similar sums for the
contingent fee plaintiffs attorneys.87 The attorneys’ fees award
for the Securities, Derivative and ERISA claims for In re Enron
Corp. was $688 million. In August 2012, the Delaware Supreme
Court awarded $300 million in attorneys’ fees for a law firm
that successfully pursued a shareholder derivative suit.88 While
not often a matter of public record, it is most likely that the
fees paid on an hourly basis to defendants’ lawyers in cases
such as this can approach the boxcar numbers being awarded

85. Kubicki, supra note 82.
86. Law Firms in the US: Market Research Report, 2015 IBISWORLD; Legal Ser-

vices Industry Profile, FIRST RESEARCH 8/10/2015; Joshua Kubicki, Report 2/24/
2014, 2014 LEGAL TRANSFORMATION INSTITUTE.

87. In re World Trade Ctr. Disaster Site Litigation, 514 F. Supp. 2d 556
(S.D.N.Y 2007).

88. Americas Mining Corp. v. Theriault, 51 A.3d 1213 (Del. 2012).
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plaintiffs’ counsel in very large class action, securities and mass
tort cases.

Though engaging in the civil justice system is a capital-
intensive endeavor, when law firms earn profits they generally
do not retain them to build up capital. For most businesses, a
common means of raising needed capital is selling equity and
sharing revenue with a financier. Rules 5.4(b) and (d) of the
ABA Model Rules of Professional Conduct, which have been
adopted in similar form in all fifty states, prohibit ownership of
law firms by non-lawyers and fee-sharing with non-lawyers.89

One limited exception is the District of Columbia, which per-
mits non-lawyers to become equity owners if they work in the
law firm in support of the law firm’s business.90 These self-im-
posed professional constraints on capital acquisition present
an institutional impediment for law firms that want to raise
capital from external sources.

Unsurprisingly, the U.S. capitalist marketplace has gener-
ated a variety of partial solutions to the capital constraints fac-
ing owners of choses in action and their lawyers.91 Some of
these solutions have become commonplace.

A. The Contingent Fee
The initial acceptance and persistence of the contingent

fee was and remains founded upon four principles:
To the extent that lawyers are sufficiently capitalized to

fund their law practices and lawsuits over the long, slow pro-
cess of civil litigation in the United States, the contingent fee
provides access to the legal system for clients who have good
claims but who are unable to pay the many thousands (or mil-
lions) of dollars in required legal fees and case costs. The obvi-
ous limitation of the contingent fee as a capital source is the

89. MODEL RULES OF PROF’L CONDUCT rr. 5.4(b) & (d) (AM. BAR ASS’N
2013).

90. Rules of Professional Conduct: Rule 5.4—Professional Independence of a
Lawyer, D.C. BAR https://www.dcbar.org/bar-resources/legal-ethics/amen
ded-rules/rule5-04.cfm (Apr. 17, 2016).

91. The increasing capital requirements of civil litigation are made worse
by the manner in which legal expenses are treated in the United States Liti-
gants in the United States are ultimately liable for the costs they incur, even
if they win, absent a specific statutory or contractual cost-shifting provision.
In contrast, under the “English Rule,” prevailing parties are entitled to re-
cover legal expenses from their adversaries.
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limited capacity of most qualified lawyers to offer this option
to many clients.

For young lawyers, who, as noted, may have emerged from
law school with $140,000 in education loans, amassing the cap-
ital needed to offer clients a contingent fee option without
themselves going deeper into debt is out of the question. It
takes many years for most trial lawyers to be in the financial
position to offer contingent fee options, if ever, except for the
simplest small-ticket cases. This economic need is starting to
be addressed by the capitalist system, as specialty funding com-
panies have begun to emerge. These companies are willing to
offer law firm financing secured by the estimated value of a
lawyer’s portfolio of contingent fee cases.

Unlike the hourly rate model, the contingency fee attor-
ney-client arrangement aligns the economic incentives of both
the lawyer and the client. As in any economic venture for gain
or profit, aligning the interests of the principal and agent
makes for more rational decisions. By comparison, a law firm
billing by the hour has a rational economic incentive to make
more money by doing more work and charging higher fees,
regardless of whether all of the work benefits the client. This
misalignment is eliminated with a contingency fee. Misalign-
ment is also a reason why clients are more frequently insisting
on a blended fee agreement, in which an hourly fee that is
significantly lower than the firm’s normal rate is paid, but an
incentive fee is available to the lawyer for achieving agreed-
upon targets in the outcome of the litigation.

The lawyer agreeing to take a case on a full or partial con-
tingency serves a gatekeeper function for the civil justice sys-
tem. Contingency fees tend to eliminate the pursuit of claims
that are not economically significant or that lack clear merit
because the lawyer will not take on a case that is not antici-
pated to be economically successful.

Permitting a contingency fee is a healthy economic op-
tion for the successful functioning of a capitalist marketplace.
Freedom to contract is an essential element in achieving the
most efficient economic outcome.

B. The Advent of Liability Insurance
Another answer to the increasing demand for capital in

the growing industrial economy after the Civil War was the de-
velopment of liability insurance in the civil justice system. Non-
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existent in the United States prior to the first employer policy
issued in 1886,92 liability insurance has rapidly grown in preva-
lence and is now tightly woven into the legal and economic
fabric of our culture and our civil justice system. Not unlike
the contingent fee contract and other non-party litigation
funding, the common law’s acceptance of the negligence in-
surance policy was controversial and occurred only after signif-
icant judicial debate. In addition to the historic prohibition
under the doctrine of maintenance, the debate largely cen-
tered on theories of whether insurance, by removing the
threat of liability and actual liability for the defendant’s ac-
tions, frustrated the tort law goals of deterrence (by eroding
the likelihood of penalty for dangerous behavior) and fairness
(by re-allocating losses away from the actual negligent party).93

The Missouri Supreme Court fully articulated the debate
in Breeden v. Frankfort Marine, Accident & Plate Glass Insurance
Company.94 In that case, the defendant insurance company had
issued a liability policy to plaintiff Breeden’s employer, the Big
Circle Mining Company. Breeden injured himself while at
work, and sued Big Circle for $5000 in damages. Frankfort de-
fended the suit per the terms of its contract with Big Circle.
Breeden obtained a judgment in the amount of $2500, Frank-
fort/Big Circle appealed, and a new trial was ordered. After
the second trial, Breeden obtained a $3500 judgment, but dur-
ing the intervening appeal and retrial, Big Circle had become
insolvent. Frankfort ended up buying the judgment for $1000.
Breeden then sued Frankfort for wrongfully maintaining Big
Circle in the personal injury suit.95

Regarding the validity of the insurance contract, the two-
judge “minority”96 view would have refused to enforce the
agreement, and vigorously asserted the dire consequences of

92. Gary T. Schwartz, Ethics and the Economics of Tort Liability Insurance, 75
CORNELL L. REV. 313, 314 (1990) (citing C. ARTHUR WILLIAMS, JR., INSURANCE

ARRANGEMENTS UNDER WORKMEN’S COMPENSATION 3–4 (1969)).
93. See id. at 314–15.
94. Breeden v. Frankfort Marine, Accident & Plate Glass Ins. Co., 119

S.W. 576 (Mo. 1909).
95. Id. at 576–78.
96. Interestingly, Breeden is often cited in support of the enforceability of

tort liability insurance contracts, even though the suit was actually resolved
in the insurer’s favor on the basis of the ultimate settlement for $1000 be-
tween it and the plaintiff. Id. at 605.
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removing liability from the negligent party. It analogized to
the duties of a carrier to a passenger, and reasoned that to any
extent an insurance fund is essentially “substituted for the like
sum” of the insured, “the financial responsibility of the carrier
is reduced to the same extent, and the corresponding degree
of care required of him to be exercised in favor of the passen-
ger is likewise reduced to the same degree.”97

The five-judge majority noted the need for limiting the
scope of maintenance in order to “adapt to the new order of
things in the present highly progressive and commercial
age,”98 and concluded that “the interference of defendant [in-
surance company] in the litigation between Breeden and the
mining company was not maintenance as that term is used in
the law.”99 In addition, the contract was determined to not af-
fect the ultimate placement of liability, and hence did not dis-
turb the aims of tort law:

“Such insurance does not lessen the employer’s liability or
responsibility, but increases his means of meeting both . . .
[and] despite such [an] indemnity contract, the liability of the
master to the servant, and the carrier to the passenger or ship-
per, for negligence, is neither directly or by implication im-
pugned, impaired, abridged, or whittled away, but remains in
full flower and vigor precisely as it was before the insur-
ance.”100

The arguments articulated by the seven justices in Breeden
are reflective of a judicial system coming to grips with a capital-
ist economy’s novel solution—defendant-side liability insur-
ance contracts—to a growing impediment to business. And to
a large degree, it mirrors the debate surrounding today’s novel
solutions—various forms of plaintiff-side litigation funding—
to the growing impediment to court access. In that debate, as-
sertions abound over the effect these new sources of capital for
plaintiffs and plaintiffs’ lawyers will have.

Some critics have asserted that non-party litigation con-
tracts impugn the sanctity of the attorney-client relationship, a
bedrock of the civil justice system.101 To assess how non-party

97. Id. at 582.
98. Id. at 606.
99. Id. at 608.

100. Id.
101. See, e.g., John H. Beisner & Gary A. Rubin, Stopping the Sale on Law-

suits: A Proposal to Regulate Non-Party Investments In Litigation, 2012 U.S. CHAM-
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litigation funding can affect the attorney-client relationship, it
is instructive to compare and contrast its typical manifestation
in the case of liability insurance. Similarities include the trian-
gle relationship amongst the parties to these funding mecha-
nisms (plaintiff, counsel and insurer/funder) as well as their
shared raison d’etre (insurer protects from loss; funder aids in
recovery of loss).102 However, an important difference be-
tween liability insurers and plaintiff-side funders includes the
role that each may play in the litigation. Insurers typically have
complete control through a right and duty to defend, and that
control extends to the choice of counsel and complete domin-
ion over settlement decisions within policy limits.103 Signifi-
cantly, the insurer’s control can encompass access to privi-
leged information.104 Judicial sanction of the insured’s com-
plete alienation of control in litigation has roots as far back as
the sanction of the tort liability contract,105 and has become
even more entrenched since.106

BER INSTITUTE FOR LEGAL REFORM 1–2, http://www.instituteforlegalreform
.com/uploads/sites/1/TPLF_Solutions.pdf (asserting that non-party litiga-
tion funding “undercuts plaintiff and lawyer control over litigation” and will
“diminish the professional independence of attorneys”).

102. Bentham IMF Litigation Funding Roundtable: Key Issues and Best Practices,
2014 BENTHAM IMF 8, available at http://www.benthamimf.com/ docs/de-
fault-source/default-document-library/bentham-report-final-10-01-
14.pdf?sfvrsn=2 [hereinafter Bentham IMF] (describing a mirror relation-
ship between liability insurance and plaintiff-side litigation funding).

103. Id.
104. Generally, courts recognize an exception to the wavier of privilege

based on non-party disclosure where the interests of the insured and insurer
align. See, e.g., Glacier Gen. Assurance Co. v. Superior Court. of L.A. Cty., 95
Cal. App. 3d 838, 842 (1979) (stating “when an insurer, as required by its
contract of insurance, employs counsel to defend its insured, any communi-
cation with the lawyer concerning the handling of the claim against the in-
sured, is necessarily a matter of common interest to both the insured and
the insurer”). Accordingly, the disclosure of privileged information in the
circumstance where the insurer accepts a tendered defense without a reser-
vation of rights does not constitute a waiver of the privilege.

105. See, e.g., Breeden, 119 S.W. at 608 (endorsing the proposition that “the
clause in the policy of insurance permitting the insurer to have charge of a
case in court, and forbidding a settlement at the initiative of the insured,
relates only to the liability of the insurance company to the insured, and in
no way forbids a settlement with the injured party, if the insured desires to
take such course independently of his contract”).

106. See, e.g., In re Allstate Ins. Co., 722 S.W.2d 947, 952 (Mo. 1987) (en
banc) (stating how the insurer has the right to “evaluate claims and decide
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Non-party, plaintiff-side litigation funders do not typically
contract for such control over the litigation in which they in-
vest.107 In fact, refraining from “intermeddling” in litigation is
generally a required condition for exception from cham-
perty,108 and litigation funders, for both practical and com-
mercial reasons, do not typically seek control.109 Moreover, liti-
gation funders do not generally (and, in the view of the au-
thors, should not) have access to privileged information,110

and, therefore, do not typically seek it.111

These apparent “double standards” applied to liability in-
surers and non-party plaintiff-side litigation funders have led
Professor Anthony Sebok to ask the following question: should
we be so concerned about the possible alienation or assign-

whether to settle,” “make economic decisions without the assent of the in-
sured,” and “decide what to spend in defense, what discovery is to be had,
and what experts to hire”); Hurvitz v. St. Paul Fire & Marine Ins. Co., 109 Cal.
App. 4th 918 (2003) (dismissing an action against an insurer who entered a
global settlement over the insured’s objection, that included tendered
claims as well as claim for which insurer did not provide an attorney to in-
sured).

107. Bentham IMF, supra note 102, at 8.
108. Anthony J. Sebok, The Inauthentic Claim, 64 VAND. L. REV. 61, 109–12

(2011). See also Miller UK Ltd. v. Caterpillar, Inc., 17 F. Supp. 3d 711, 725
(contrasting “officious intermeddling” with a funder “sought out by a cash-
strapped litigant embroiled in bitterly contested litigation”).

109. See, e.g., LFG Code of Ethics, LAW FINANCE GRP., http://www.lawfinance
.com/about-us/social-purpose/ (last visited Feb. 26, 2015) (stating “[w]e en-
sure that the attorney and client retain complete control of their case.”);
Letter from Juridica Capital Mgmt. Inc. to Am. Bar Ass’n Comm. on Ethics
20/20 (Feb. 17, 2011), in COMMENTS: ALTERNATIVE LITIGATION FINANCING

WORKING GROUP ISSUES PAPER, 66–72, http://www.americanbar.org/con
tent/dam/aba/migrated/2011_build/ethics_2020/comments_on_alterna
tive_litigation_financing_issues_paper.authcheckdam.pdf (stating “[w]e do
not seek to control any of the decisions regarding the conduct of any litiga-
tion that we finance, nor are we aware of any other funder in this market
segment that does”).

110. See Caterpillar, 17 F. Supp. 3d at 732 (holding that common interest
doctrine does not except disclosure to non-party funder from waiver of the
attorney-client privilege because a shared “rooting” interest in the outcome
of the case is not a shared legal interest).

111. Significantly, the lack of access to privileged communications exacer-
bates the information gap that disadvantages singular plaintiffs and their
counsel with respect to corporate defendants and insurance companies that
have a data bank of similar claims from which to draw important lessons and
successful strategies.
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ment of control to litigation funders?112 Raising this question
illuminates the evolution of non-party, plaintiff-side litigation
funding as a more widely-accepted means of surmounting the
lack of capital in our justice system.

C. The Capitalist Economic Marketplace as Source
of Litigation Funding

Given the U.S. civil justice system’s voracious appetite for
capital, various types of players have offered risk capital in the
economic marketplace. Despite recent publicity identifying
non-party litigation funding as a new phenomenon, it has
been in existence in the U.S. for many years. Syndication of
litigation claims were pursued at least thirty years ago, when a
group of investors formed Micro/Vest, a partnership to pursue
litigation to enforce a contract against ComputerLand Corpo-
ration. Later, a group of investors formed NTP to enforce pat-
ent claims against RIM Corporation.

Over the past twenty years, specialty finance businesses
have begun to emerge, seeking to address the unmet need for
funding of choses in action. They have offered loans to law
firms secured by contingency cases, loans to lawyers secured by
delayed settlement payments, investments in judgments on ap-
peal, and loans to clients providing funds to pay hourly rate
legal fees, among others. It remains a dynamic and increas-
ingly competitive marketplace, though it still has not achieved
maturity and economic efficiency. As in any emerging market
in a capitalist economy, it is most likely to achieve the capital
needs of owners of choses in action and the legal profession if
allowed to mature without unnecessary outside constraints.
That is not to suggest that legal issues, such as case control and
protection of attorney-client privilege, should not be ad-
dressed. It does suggest, however, that to the extent market
forces of the U.S. capitalist economy are free to work, the ben-
efits to the functioning of the civil justice system will be en-
hanced.

112. Anthony Sebok, Private Dollars for Public Litigation: An Introduction, 12
N.Y.U. J.L. & BUS. __ (Special Issue 2016).
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CONCLUSION AND COMMENTS

Due to the current high cost of the civil justice system and
the lack of sufficient capital, the guaranteed right to trial by
jury and chose in action property rights are on the road to
becoming an anachronism. If the United States wishes to maxi-
mize economic success and to live its pledge of “justice for all,”
it must acknowledge the economic requirement of capital and
enable the capitalist economy to develop the funding sources
needed to afford equal access to justice. Non-party litigation
funding is nothing more or less than the U.S. economic system
at work producing a solution to an economic shortage.

It is understandable that those players in the economy
who control large concentrations of wealth and power are not
cheerleaders for the developments in litigation finance that
are the capitalist economy’s response to the financial imbal-
ance affecting access to civil justice. Clearly, the threat of ena-
bling all owners of choses in action access to justice has moved
some to pursue efforts intended to prevent or limit plaintiffs
from attaining economic parity in a civil justice contest. What
is interesting is that many of this group, having achieved great
wealth as a financial reward for success in our capitalist econ-
omy, are very unhappy when that same economy offers equal
access to those wishing to compete with them in resolving an
economic dispute.

Given the inherent fragility of the legal profession as a
business and its enormous scale in the overall U.S. economy,
the development of capital sources specializing in funding law-
yers and law firms should be encouraged by the legal profes-
sion. One is struck by the duality of the legal profession, partic-
ularly in the litigation context. For every lawyer pursuing a
case in the civil justice system on behalf of a plaintiff there is at
least one, and maybe more than one, lawyer engaged to de-
fend that same case. To the extent that access to justice is con-
strained and fewer cases are filed or maintained to their con-
clusion due to a lack of capital on the plaintiffs’ side, the ad-
verse economic impact is equal or greater on those lawyers
who earn a living defending against such claims. This systemic,
symbiotic relationship between the lawyers on each side of a
legal dispute seems to be lost on many of the lawyers who are
directly affected by it. One wonders why all lawyers, whether
traditionally plaintiff-oriented or defendant-oriented, are not
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loud voices in a choir singing the benefits of assuring neces-
sary capital is available to each side of the dispute to pursue
civil justice for choses in action.
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INTRODUCTION

In general terms, litigation finance describes the provi-
sion of capital to a claimholder in exchange for a portion of
the proceeds from a legal claim (whether by settlement or
award), where recourse is limited to the proceeds of the claim
at issue.

Legal claims, as an asset (or liability), are similar to a
bond or other financial instrument; once a legal claim “ma-
tures” through a judicial award or settlement, it entitles the

* Copyright © 2016 by Lee Drucker. Lee Drucker is the co-founder of
Lake Whillans, a litigation finance and distressed venture capital firm that
provides funding for companies in litigation and for emerging companies in
distressed situations. He holds a J.D. from New York University School of
Law, and M.B.A. from New York University Stern School of Business, and a
B.S. in history and communication sciences from Northwestern University.
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claim creditor to payment on the prescribed terms. Unlike a
bond, however, it is uncertain as to whether the asset will in-
deed mature. A bond entitles the holder to payment on its
face. A legal claim must survive the legal system’s crucible to
hold any value. Thus, an investment in a single legal claim
bears substantial risk.

Litigation finance redistributes this risk to the party that is
most willing and able to bear and manage it. The social benefit
of this risk distribution is the allocation of capital resources to
their highest and best use, allowing companies to invest in
projects that optimize returns and promote general economic
growth.

This article will examine (i) how a company can benefit
from transferring the risk associated with an investment in a
legal claim, (ii) why an entity holding a portfolio of legal
claims is more capable of bearing and managing such risk, and
(iii) why litigation financiers are well suited to aggregate port-
folios of legal claims, in Parts I, II, and III, respectively.

I.
HOW THE REDISTRIBUTION OF RISK CAN BENEFIT A COMPANY

The use of commercial litigation finance enables a com-
pany to better manage and finance legal claims, and to im-
prove the productivity of its resources overall. To illustrate, im-
agine a company faced with the prospect of pursuing a legal
claim that has potential damages of $30 million and a seventy
percent likelihood of success. The company would (should)
take the following steps when analyzing whether to attempt to
monetize the asset:

Step 1: Estimate the budget for the litigation. The
budget should include all fees and expenses through
trial, appeal, and collection. For purposes of our ex-
ample, let’s assume that the total estimated budget is
$5 million.
Step 2: Estimate the potential duration of the litiga-
tion. This will likely be a function of the complexity
of the case as well as the jurisdiction. For this exam-
ple, let’s assume a duration of three years, which is a
common anticipated duration.
Step 3: Determine the company’s expected return on
investment (ROI); for a medium- to high-growth
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company, an ROI can be expected to be in the range
of thirty to fifty percent.
Step 4: Calculate the cost of bringing the litigation to
the company by totaling the costs of the litigation it-
self with the opportunity cost of forgoing other oper-
ational uses of that capital. In other words, the cost of
the litigation plus the lost return on the investment
that might have been earned had the company in-
vested in its business.
Based on the assumptions outlined in steps one through

three, the cost of allocating resources to the litigation in our
example would be between $10,985,000 and $16,875,000.1

Prior to litigation finance, the company would be faced
with two choices as to how to invest the $5 million: (i) it could
invest it in the operations of the business (i.e., marketing, capi-
tal expenditures, research & development, etc.) or (ii) it could
invest it in the legal claim. Due to capital constraints, the busi-
ness could not invest in both.

The chart below outlines the potential outcomes for a
company without access to litigation finance:

FIGURE 1

Decision 

Return if 
Litigation is 

Unsuccessful 

Return if 
Litigation is 
successful 

Expected Return 
(Taking into 

account 
probability of 

loss) 

Company Invests 
the $5m in 
Operations (Does 
not invest in the 
litigation) 

$10,985,000-
$16,875,000 

$10,985,000-
$16,875,000 

$10,985,000-
$16,875,000 

Company Invests 
the $5m in 
Litigation (Does not 
use that capital For 
operations) 

$0 $30,000,000 $21,000,000

1. The formula that was used to arrive at this calculation is:
Budget*(ROI + 1)^years of litigation. That is, $5 million * (1+ 30%)^3 =
$10,985,000 and $5 million * (1 + 50%)^3 = $16,875,000. For the sake of
simplicity, I have assumed that the company will have to reserve for the full
amount of the litigation on day one (which would in fact be the case for the
venture-backed, high-growth companies that litigation financiers commonly
support).
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Note that while the greatest expected return comes from
investing in the litigation, it is also the option that bears the
most risk; the return profile of the investment in the legal
claim is binary, while the return profile of the investment in
the business has a probabilistic range of outcomes.

A company with access to litigation finance, however, can
monetize a portion of the claim proceeds in order to bring or
defend the litigation, and still maintain the necessary capital to
invest in the business. As will be discussed in greater detail be-
low, a litigation financier holding a portfolio of legal claims is
able to assign a higher value to an individual legal claim than a
company holding only one or a handful of legal claims. In this
case, a financier might be willing to provide the requisite $5
million investment in return for: (i) return of capital and (ii)
one-third of the remaining proceeds.

The chart below outlines the potential outcomes for a
company with access to litigation finance:

FIGURE 2

Decision 

Return if 
Litigation is 

Unsuccessful 

Return if 
Litigation is 
successful 

Expected Return 
(Taking into account 

probability of loss 
and any amounts due 

to the litigation 
financier) 

Company Invests 
the $5m in 
Operations (Does 
not invest in the 
litigation) 

$10,985,000-
$16,875,000 

$10,985,000-
$16,875,000 

$10,985,000 -
$16,875,000 

Company Invests 
the $5m in 
Litigation (Does 
not use that capital 
for operations) 

$0 $30,000,000 $21,000,000

Company Invests 
the $5m in 
Operations and 
Uses Litigation 
Finance to Fund 
the Litigation 

$10,985,000 -
$16,875,000 

$27,651,000 -
$33,541,0002  

$22,651,000-
28,541,0003 

2. (($30M-$5M)*2/3)+Return from amounts invested in operations.
3. (($30M-$5M)*2/3)*0.7+Return from amounts invested in opera-

tions.
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In this scenario, the use of litigation finance is advanta-
geous for the company; it creates the highest expected return
and the narrowest range of potential outcomes.4 The company
can monetize its claim, and invest in its business. (This holds
true for a company defending a litigation as well; the company
can optimally protect itself, while continuing to invest in busi-
ness related projects.)

Another important consideration for a company deliber-
ating between an investment in a legal claim and an invest-
ment in its business is the treatment that an investor or the
‘market’ might afford to the proceeds generated from that in-
vestment. Many of the businesses that stand to benefit the
most from litigation finance are those that are in the growth
phase of their lifecycle (with access to medium to high ROI
opportunities), and many of these companies are seeking to
generate returns by rapidly increasing the company’s valua-
tion. In a buoyant economic environment, companies can
reach valuations that are in excess of twenty times their annual
revenue.5 Proceeds from a litigation, however, are considered
non-operating revenues, which are reported on an income
statement separate from operating revenues, and generally
viewed as a one-time gain rather than recurring profit (the ba-
sis for valuation). This means that when considering the im-
pact of an investment on the value of a company, the returns
generated from an investment in the underlying business will
be afforded greater weight. Let us revisit the chart above in
consideration of this fact:

4. Narrowest range of potential outcomes measured on a percentage
basis.

5. See, e.g., Revenue Multiples and Growth, AVC (December 11,
2014)http://avc.com/2014/12/revenue-multiples-and-growth/.
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FIGURE 3

Decision 

Return if 
Litigation is 

Unsuccessful 

Return if 
Litigation is 
Successful 

Valuation of 
Returns if 

Company Receives 
10X Multiple 

Company Invests 
the $5m in 
Operations (Does 
not invest in the 
litigation) 

$10,985,000–
$16,875,000 

$10,985,000–
$16,875,000 

$109,850,000–
$168,750,000 

Company Invests 
the $5m in 
Litigation (Does not 
use that capital For 
operations) 

$0 $30,000,000 $0–$30,000,000 

Company Invests 
the $5m in 
Operations and 
Uses Litigation 
Finance To Fund 
the Litigation 

$10,985,000–
$16,875,000 

$27,651,000–
$33,541,000 

109,850,0006 –
185,416,0007 

As the chart illustrates, the value of the company’s returns
are maximized by using litigation finance (~$185 million valu-
ation improvement when using litigation finance compared to
~$169 million by investing in business alone or ~$30 million by
investing in litigation alone).

II.
WHY A LITIGATION FINANCIER IS MORE CAPABLE OF BEARING

AND MANAGING THE RISK ASSOCIATED WITH MONETIZING

A LEGAL CLAIM

As illustrated above, litigation finance can help a com-
pany optimally allocate resources. This can occur because the
litigation financier assigns a higher value to the legal claim
than does the company. In the scenario outlined above, the
litigation financier is willing to invest $5 million in return for
(i) return of capital and (ii) one-third of the remaining pro-

6. The lower bound is simply the 10X multiple of the return applied the
lower ROI figure + $0 for the litigation.

7. The upper bound is the 10X multiple of the return applied to the
higher ROI figure + the company’s stake in a successful litigation
(~$16.67M).



2016]FINANCIAL PERSPECTIVE ON COMMERCIAL LITIGATION FINANCE 671

ceeds, whereas the CFO of the company may have difficulty
rationalizing the same $5 million investment in return for all
of the proceeds. This apparent incongruity is explained by the
higher value ascribed to the legal claim by the financier. But
why is it that the litigation financier assigns a higher value to
the legal claim than the company? The answer is that as be-
tween the two potential investors in the litigation asset—the
company and the litigation financier—the litigation financier
has a lower cost of capital.

Cost of capital is the required level of compensation or
return necessary for holding an asset. Generally speaking, in-
vestors must be compensated for both the time value of money
and for the risk that the return on an asset will be lower than
the expected return. Assets that hold more risk require higher
returns and bear a higher cost of capital.

The value of an asset and the asset’s cost of capital are
inversely related. To illustrate:

If an asset will produce $100 in profit per year, and the
cost of capital to finance the asset is 10%, then the value of the
asset is $1000. This is because an investor could buy the asset
for $1000 and earn 10% on the investment each year, and
thereby meet the cost of capital.

If an asset will produce $100 in profit per year, and the
cost of capital to finance the asset is 5%, then the value of the
asset is $2000. This is because an investor could buy the asset
for $2000 and earn 5% on the investment each year, and
thereby meet the cost of capital.

Any given asset will be more valuable to an entity that can
hold the asset at a lower cost of capital.

There is a marked difference in the cost of capital to an
entity holding a single claim asset and an entity holding a port-
folio of claim assets. The logic behind this notion is fairly
straightforward: the likelihood that an investment in a single
claim will materially deviate from the expected return (in
other words, the risk) is significant, while the likelihood that
an investment in a portfolio of legal claims will materially devi-
ate from the expected return is slight.

The vast majority of risk inherent in a claim asset is what
would be termed in modern portfolio theory as “idiosyncratic
risk.” Idiosyncratic risk is asset-specific risk that has little or no
correlation with the market and can be mitigated by diversifi-
cation. By contrast, “systematic risk” (in modern portfolio the-
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ory parlance) is risk that is inherent to the entire market or an
entire market segment and cannot be mitigated through diver-
sification.

To illustrate, idiosyncratic risk manifests when a company
suffers a major factory closure due to a natural disaster (in
which case the price of its stock will likely decline while the
rest of the market remains unaffected), while systematic risk
manifests when the global economy slows down (in which case
the price of a company’s stock will likely decline, but so will
the valuation of the market segment).

Legal claims possess substantial idiosyncratic risk (each in-
vestment has the potential to substantially deviate from the ex-
pected return), but virtually no systematic risk (there is little
potential for the entire market segment of legal claims to devi-
ate from the expected return). Consider the hypothetical
claim that we discussed in Part I. It has a seventy percent
chance of winning, in which case it would yield a $30 million
return, and a thirty percent chance of losing, in which case it
would yield a $0 return. Below is a graph representing the po-
tential outcomes of an investment in this claim.

This claim has a high degree of uncertainty. While the
expected return is $21 million,8 the company has a thirty per-

8. Award upon success: $30 million; award upon failure: $0; likelihood
of success: 70%; 70%*30,000,000 + 30%*0 = $21,000,000.
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cent chance of receiving nothing. This uncertainty is reflected
in the asset’s variance or standard deviation9 of return, a proxy
for risk used in modern portfolio theory. Here, the potential
outcomes span a wide range of values that are far from the
mean, and this is captured in the investments large expected
standard deviation of $13,747,727.08.

Now let’s explore what happens when we expand the
portfolio to include another investment in a legal claim with
the exact same return profile (seventy percent chance of re-
turning a $30 million award, and a thirty percent chance of
returning $0).

While the expected average return of each investment in
the portfolio is exactly the same as it was when there was only
one investment in the portfolio ($21 million), with the addi-
tion of a second non-correlated asset, the chance of yielding a
$0 return has dropped from thirty percent to nine percent
and the expected standard deviation of the portfolio has de-
creased from $13,747,727.20 to $9,721,111.05. The lower stan-

9. In statistics, the standard deviation is a measure that is used to quan-
tify the amount of variation or dispersion of a set of data values. For exam-
ple, each of the three populations {0, 0, 14, 14}, {0, 6, 8, 14} and {6, 6, 8, 8}
has a mean of 7. Their standard deviations are 7, 5, and 1, respectively. The
third population has a much smaller standard deviation than the other two
because its values are all close to 7.



674 NYU JOURNAL OF LAW & BUSINESS [Vol. 12:665

dard deviation is a reflection that the likelihood of a return
that deviates from the predicted mean has decreased.

Lastly, let’s examine the return profile of a portfolio hold-
ing one hundred investments.

This final chart illustrates the power of diversification,
and its ability to effectively eliminate the idiosyncratic risk asso-
ciated with a single claim asset. The expected average return
of an investment in this portfolio has not changed from $21
million, but the likelihood of returning anything less than $17
million per investment is now less than half of one percent,
and the expected standard deviation is $1,374,772.71. In other
words, there is approximately a ninety-five percent probability
that an investment in this portfolio would yield an average re-
turn between $18,250,454 and $23,749,545.10

In sum, the aggregation of a diversified portfolio of legal
claims precipitously decreases the risk associated with an in-
vestment in any single legal claim, and therefore allows an in-
vestor to hold the claim asset for substantially less compensa-
tion.11 Because an entity holding a portfolio of claims require
less compensation (i.e. has a lower cost of capital) for an in-
vestment in a claim asset (again, because their risk is lower),

10. In a normal distribution, two standard deviations from the mean en-
compasses approximately 95% of the observations.

11. As litigation finance, the profession of aggregating portfolios of legal
claims, matures, it seems likely that the cost of capital for a portfolio of legal
claims will decrease, and in turn companies will continually be better posi-
tioned to nimbly manage their resources and monetize assets related to a
legal claim. For a fulsome discussion on just how low the cost of capital for
financiers may go, see http://lakewhillans.com/articles/cost-of-capital-in-lit-
igation-funding/.
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the same asset has more value for a financier than it does for a
company holding only the individual claim (or handful of
claims).

III.
THE CAPITAL GAP

Why have traditional institutions not functioned as a
source of lower-cost capital for companies seeking to monetize
a legal claim?

A. Law Firms
While some law firms provide companies with financing

in the form of either a full or partial contingency fee arrange-
ment, the availability of this option is nonetheless limited, and
law firms are often constrained in their ability to finance a le-
gal claim. These constraints stem from the following:

(i) Regulatory Constraints (Part I): Law firms can-
not access the capital markets to raise equity.
Professional rules of conduct prohibit lawyers
from sharing fees with a non-lawyer. This has
created a limiting capital structure as law firms
can only rely on business revenues and debt fa-
cilities (which typically require regular pay-
ments) to fund daily operations and capitalize
on growth opportunities. A relatively small port-
folio of contingent fee cases, which does not
produce regularly recurring revenues, is prob-
lematic for large firms that require monthly in-
come to continue operations and that cannot ac-
cess equity investors to capitalize on growth op-
portunities. Therefore, it is difficult for most law
firms to systematically offer contingent fee ar-
rangements for their clients.

(ii) Regulatory Constraints (Part II): Law firms can-
not provide capital to their clients to help sus-
tain the operations of the underlying business or
to hedge risk in the case of a loss. Professional
rules of conduct prohibit lawyers from providing
financial assistance to a client in connection
with a litigation. This directly limits a law firm’s
ability to act as a suitable capital source for a
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claimholder looking to monetize a portion of a
legal claim.

(iii) Compensation: For the many law firms that do
not employ a contingent fee business model, it is
difficult to structure a fair annual compensation
formula for partners who are working on a con-
tingent basis that is acceptable firm wide. For ex-
ample, how does a firm determine the relative
compensation of two partners; the first partner,
a transactional lawyer that has accounted for $5
million in annual net income for the firm; the
second partner, a lawyer who spends 100% of
her time on a single contingent fee case that has
accounted for $5 million in paper losses, but
might produce $30 million in net income in
three years?

B. Venture Capital Firms
Venture capital firms invest in early stage growth compa-

nies, typically in technology-related verticals such as biotech-
nology, energy, or software. While top venture capitalists are
well positioned to fund promising young companies, and help
navigate the pitfalls of growing a company, they are not well
equipped to devote fresh capital and resources to defend a
portfolio company that finds itself embroiled in litigation.
There are several explanations for why a venture capital firm
may have difficulty supporting a company in litigation:

(i) Difficulty Assessing the Prospect of Success:
Venture investors are often ex-entrepreneurs
and/or possess great domain expertise in an
area of innovation. Assessing a legal claim is typi-
cally not a core specialty and quantifying an in-
vestment in a legal claim can be a treacherous
endeavor. Outsourcing such a task to a litigator
may not be an option.

(ii) Risk / Reward Calculus May Not Align with Tar-
get Investments: Venture capitalists make the
vast majority of their returns from a few portfo-
lio companies that generate outsized returns.
While a portfolio company may have a valuable
and meritorious claim, realistic damages are
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often less than what would have been achieved
had the company become a dominant player in
the relevant market. Therefore, it may not make
economic sense for a venture capitalist to rein-
vest in a company that has a relatively low ceiling
for return when compared to their target invest-
ment returns.

(iii) Fund / Investment Size: Many venture capital
firms raise relatively small funds (on the order of
$100 million to $200 million). It would be diffi-
cult for these firms to invest $5+ million in a le-
gal claim without significantly over-allocating
the fund’s resources to a single company.

C. Private Equity Firms
Private equity firms invest in a broad class of companies

and employ a wide array of value generating techniques, but
like venture capitalists, are not well positioned to support a
portfolio company that would benefit from monetizing a legal
claim:

(i) Disciplined Budget: Private equity firms typically
implement disciplined budget allocations to
meet operational and financial targets. Servicing
the financial demands of a legal claim is often
not within the provided budget of a firm’s port-
folio company.

(ii) Debt Financing: Private equity firms often utilize
debt in order increase the return on equity.
Debt reinforces a portfolio company’s need to
maintain a disciplined budget. In this manner,
the use of debt serves not just as a financing
technique, but also as a tool to force changes in
managerial behavior.12 When utilizing debt to
such an extent, there is no ability to allocate re-
sources to risky, long-term projects such as one-
off litigations.

(iii) Exit Strategy: Private equity firms most typically
monetize their investments through some form

12. Jonathon Olsen, Note on Leveraged Buyouts, Center for Private Equity
and Entrepreneurship (2002), http://pages.stern.nyu.edu/~igiddy/LBO
_Note.pdf.
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of divestiture, such as a sale to a strategic ac-
quirer or an IPO. In either case, the sale price of
the company is usually based on applying a mul-
tiple to the relevant metric (such as EBITA or
NOPAT) or valuing the company by a dis-
counted cash flow analysis. In both methodolo-
gies, the vast majority of a company’s value is de-
rived from its core earnings. Revenues from a lit-
igation are considered non-operating revenues,
which are reported on an income statement sep-
arate from operating revenues, and therefore
are likely to be discounted by investors as a one-
time gain; only increasing the value of the com-
pany by the amount received, and therefore cre-
ating far less value for the private equity inves-
tor.

Litigation financiers, however, are well-positioned to in-
vest in legal claims and thereby aggregate claim portfolios for
the following reasons:

(i) Unlike law firms, litigation financiers are un-
constrained by prohibitions against sharing
profits. This creates a more flexible capital
structure that allows a financier to accept risk
and capitalize on opportunity.

(ii) Unlike law firms, litigation financiers are un-
constrained by prohibitions against providing
capital to claimholders. This affords financiers
the ability to help companies sustain opera-
tions and mitigate risk through direct capital
infusions.

(iii) Unlike venture capital and private equity firms,
litigation financiers are staffed by professionals
who are compensated for their acumen in as-
sessing the value of a claim asset.

(iv) Litigation financiers are purposefully struc-
tured to pursue an investment strategy of
monetizating claim assets. Legal claim invest-
ments are unique in: size, duration, liquidity
profile, investment to return ratio, risk to re-
turn profile, and portfolio construction, and
unlike other capital sources, litigation finan-
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ciers are structured with these unique charac-
teristics in mind.

CONCLUSION

Litigation financiers are most capable of bearing and
managing the risk associated with monetizing a legal claim,
and therefore best positioned to aggregate legal claim portfo-
lios. As discussed, the aggregation of a legal claim portfolio
necessarily lowers the risk associated with investing in a single
legal claim, and thereby lowers the cost of capital for that in-
vestment. This lower cost of capital is passed on to a company
holding a legal claim in the form of the litigation financier
ascribing a higher valuation to the asset than could otherwise
be ascribed by the company originally holding the asset. This
provides the company with an opportunity to sell a portion of
the asset at this higher valuation in order to finance the mone-
tization of the asset and the company’s underlying business.
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INTRODUCTION

That day, the San Francisco courtroom of Judge Susan Ill-
ston was brimming with anxious lawyers.

So, these two things that I’ve said—one, that it was
clearly cartel behavior, and two, that it involved bil-
lions of dollars—all of this was known to everybody in
this room on day one, pretty much. . . . However, ex-
cept for proving up the cartel behavior, everything
else about this case was very, very difficult,

said the judge.1

[T]he funding that will go to claimants in this case is
excellent. It is . . . remarkable. And this part of the
case I think . . . will go a long way to—to reaffirming
the value of litigation like this, to—to ordinary con-
sumers and citizens and participants in our society.
So, . . . I am really happy to see that, and I think you
all deserve enormous credit for that.2

In the aftermath of the class action the Judge was com-
menting on and its sister case which settled shortly before,

1. Transcript of Proceedings of Jan. 31, 2013 at 10–11, In re TFT-LCD
(Flat Panel) Antitrust Litig., MDL No. 1827 (N.D. Cal. Feb. 14, 2013), ECF
No. 7614.

2. Id. at 12–13.
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more than $1.5 billion would change hands, a third of which
plaintiff law firms would divide among themselves.

It’s a very, very expensive prospect to prosecute an
action like this. . . . Not only did the lawyers not get
paid for six years, but they also have to fund the ex-
penses of the litigation out of their own pockets, on
the front end. . . .  And it is extremely difficult to pro-
vide the kind of up-front funding that is required to
pay for advanced costs in cases of this magnitude . . . .
So, that’s another factor to take into account,

noted Judge Illston before approving the bill from the class
counsel.3

Indeed, prosecuting a cartel whose product was grossing
eight times more than cocaine was no piece of cake.4 But the
court campaign went far beyond class actions. And it was
funded with far more than just the money put up by class
counsel.

This paper is a case study of In re TFT-LCD (Flat Panel)
Antitrust Litigation [hereinafter In re LCD],5 one of the largest
and most precedential antitrust disputes of the last decade.6 It

3. Id. at 13.
4. In 2007, the global revenues from large-sized LCD panels alone ex-

ceeded $100 billion in producer prices. See, e.g., Large LCD Panel Suppliers
Expected to Post Robust Results for Q3, IHS TECH. (Oct. 23, 2007), http://www
.isuppli.com/Display-Materials-and-Systems/MarketWatch/Pages/Large-
LCD-Panel-Suppliers-Expected-to-Post-Robust-Results-for-Q3.aspx. The
wholesale value of the annual cocaine production at the time would be $12
billion if sold at United States prices. See U.N. OFFICE ON DRUGS & CRIME,
2007 WORLD DRUG REPORT 175 (2007).

5. MDL No. 1827 (N.D. Cal. 2007). The official name refers to the most
popular type of display panels using thin-film transistors. But the LCD family
also comprises other technologies (e.g., the STN-LCD), and those were also
relevant for the case at issue. In re LCD seems the most appropriate short
form and I will use it hereinafter in text and notes when referring to the
entire MDL docket or the LCD antitrust litigation generally.

6. The case was reviewed by the Supreme Court. See Mississippi ex rel.
Hood v. AU Optronics Corp., 134 S. Ct. 736 (2014) (holding that parens
actions are not removable under CAFA and, therefore, not subject to MDL
consolidation). It also created new hard-fought precedents under both fed-
eral law and in California. See Motorola Mobility LLC v. AU Optronics Corp.,
775 F.3d 816 (7th Cir. 2015) (refusing to extend antitrust injuries under the
Sherman Act to foreign purchasers); AT&T Mobility LLC v. AU Optronics
Corp., 707 F.3d 1106 (9th Cir. 2013) (finding that California’s Cartwright
Act may be applied to out-of-state purchasers).
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originates from the notion that legal claims may be financed
by parties other than litigants themselves (or, in some cases,
plaintiff lawyers). Moreover, it assumes the perspective of
those who are in it for the money, treating legal claims as as-
sets with certain economic potential to be unlocked with a
proper investment of resources—like a deposit of ore to be
mined or a plot of land to be developed.

This idea—that a lawsuit is not merely a means to justice,
but also an investment project to be funded and managed—
has recently received much attention from legal scholars.
However, the academic discussion focused primarily on broad
policy questions, such as whether legal funding “levels the
playing field” for litigants or whether it merely encourages friv-
olous suits.7 Some considered ethical questions relevant for
the financing of disputes through third-party arrangements.8
Others tried to compare it across different legal systems.9 But
empirical foundation for the debates remains limited.

This study of In re LCD explores fundamental questions of
litigation finance: What does it mean to “fund” a lawsuit? Who
does it? How? And, how do different parties with a financial
stake in the outcome of a legal dispute relate one to another?

7. See, e.g., Susan Lorde Martin, The Litigation Financing Industry: The
Wild West of Finance Should Be Tamed Not Outlawed, 10 FORDHAM J. CORP. &
FIN. L. 55 (2004); Jonathan T. Molot, Litigation Finance: A Market Solution to a
Procedural Problem, 99 GEO. L.J. 65 (2010); Elizabeth Chamblee Burch, Finan-
ciers as Monitors in Aggregate Litigation, 87 N.Y.U. L. REV. 1273 (2012) (all
making various claims in favor of litigation financing). But see, e.g., Julia H.
McLaughlin, Litigation Funding: Charting a Legal and Ethical Course, 31 VER-

MONT L. REV. 615 (2007); JOHN BEISNER ET AL., U.S. CHAMBER INSTITUTE FOR

LEGAL REFORM, SELLING LAWSUITS, BUYING TROUBLE: THIRD-PARTY LITIGATION

FUNDING IN THE UNITED STATES 2 (2009) (both arguing for prohibition of
third-party funding, or at least substantial limitation of third-party funding).

8. See, e.g., Douglas R. Richmond, Other People’s Money: The Ethics of Liti-
gation Funding, 56 MERCER L. REV. 649 (2005); Jason Lyon, Revolution in Pro-
gress: Third-Party Funding of American Litigation, 58 UCLA L. REV. 571 (2010);
Stuart L. Pardau, Alternative Litigation Financing: Perils and Opportunities, 12
U.C. DAVIS BUS. L.J. 65 (2011); Anthony J. Sebok, The Inauthentic Claim, 64
VAND. L. REV. 61 (2011); Nora F. Engstrom, Lawyer Lending: Costs And Conse-
quences, 63 DEPAUL L. REV. 377 (2014).

9. See, e.g., Marco A. de Morpurgo, Comparative Legal and Economic Ap-
proach to Third-Party Litigation Funding, 19 CARDOZO J. INT’L & COMP. L. 343
(2011); Jasminka Kalajdzic et al., Justice for Profit: A Comparative Analysis of
Australian, Canadian and U.S. Third Party Litigation Funding, 61 AM. J. COMP.
L. 93 (2013).
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The rest of the article is organized as follows. Part I is a
rough sketch of the procedural history of In re LCD, decom-
posing the case into stages and identifying major groups of ac-
tors.

Part II explores who bankrolled different stages of the
case, and discusses different avenues through which money
was provided to litigants and their attorneys: from actions
brought by public actors self-funded with taxpayer money to
mass-funded class actions represented by consortia of plaintiff
law firms to bespoke financing used by individual corporations
which opted out from the class proceedings.

Part III then considers how dispute stakeholders make the
most of the resources available to them by recycling resources
put into other cases or attaching tag-along cases to frontrun-
ners with superior funding.

The paper closes by arguing that greater attention must
be paid to indirect funding transactions. It also speculates that
third-party funding may impact the universe of commercial
disputes more than suspected—because successful outcomes
achieved in a funded dispute are likely to incidentally benefit
other cases, particularly in the context of complex litigation.

I.
IN RE LCD: WHEN TWO HUNDRED SUITS BECOME ONE

It all started in December 2006, when the Department of
Justice (DOJ), together with watchdogs from South Korea, Ja-
pan, and the European Union, announced that they started to
investigate whether manufacturers of liquid-crystal display
(LCD) panels were in fact a price-fixing cartel.10 Brought to
the mass market in the 1990s, LCD has become a part of Aver-
age Joe’s everyday life: “crystals” are in any kind of device with
a screen—from phones to TV sets to industrial and medical
monitors.

In late 2006, the world learned that for years the global
LCD market, which grew to over $100 billion in annual sales,
had been rigged.

10. See, e.g., Elaine Chow, Worldwide Antitrust Probe Of LCD Panels Expands,
LAW360.COM (Dec. 12, 2006, 12:00 AM), http://www.law360.com/ articles/
14890/worldwide-antitrust-probe-of-lcd-panels-expands (reporting on early
antitrust probes).
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The heart of the crystal business beat (as it still does to-
day) in East Asia, with ninety percent of the global LCD-panel
market controlled by AU Optronics (AUO), Chi Mei,
Chunghwa, and HannStar (all headquartered in Taiwan); LG
and Samsung (both South Korean); Epson, Hitachi, Sharp,
and Toshiba (all Japanese). Linked by far more than just geo-
graphical proximity, those companies renounced the “evils” of
cut-throat competition, and opted for a peaceful coexistence.
As it would later turn out, executives from most of those com-
panies would regularly meet to “stabilize prices” of LCD
panels.11

No sooner had the DOJ issued first subpoenas than a
flood of private antitrust suits began. Consolidated in a single
multi-district litigation (MDL) docket12 in the Northern Dis-
trict of California,13 the case would grow to eventually com-
prise over two hundred actions,14 divided into several stages.

First, the DOJ went ahead with criminal complaints, ob-
taining a number of guilty pleas and convictions from corpora-
tions and individuals connected with the cartel.15

Then, two separate class action law suits (one represent-
ing direct purchasers and the other—consumers) were liti-
gated and ultimately resolved by settlements totaling over $1.5

11. See Indirect-Purchaser Plaintiffs’ Third Consolidated Amended Com-
plaint at ¶¶ 138–148, In re LCD, MDL No. 1827 (Apr. 29, 2011), ECF No.
2694.

12. The procedure of multidistrict litigation, or MDL, gives the Judicial
Panel for Multidistrict Litigation the power to transfer civil actions involving
common questions of fact pending in different districts to a chosen district
for consolidated pretrial proceedings. 28 U.S.C. § 1407 (2001).

13. Transfer Order, In re LCD, MDL No. 1827 (J.P.M.L. Apr. 17, 2007),
ECF No. 86.

14. In total, the MDL docket comprised 186 civil suits and 20 criminal
cases related to it.

15. See, e.g., Plea Agreement, United States v. LG Display Co., No. CR 08-
0803 SI (N.D. Cal. Dec. 17, 2008); Plea Agreement, United States v. Sharp
Corp., No. CR 08-0802 SI (N.D. Cal. Dec. 17, 2008); Plea Agreement, United
States v. Chunghwa Picture Tubes Ltd., No. CR 08-804 SI (N.D. Cal. Jan. 15,
2009) (entering judgments against defendant corporations that pleaded
guilty); see also Plea Agreement, United States v. Chang Suk Chung, No. CR
09-0044 SI (N.D. Cal. Feb. 17, 2009); Plea Agreement, United States v. Chih-
Chun “C.C.” Liu, No. CR 09-0045 SI (N.D. Cal. Feb. 27, 2009) (sentencing
officers of the “crystal cartel” members upon guilty pleas).
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billion.16 From both recoveries class counsel took just under a
third, or about half a billion dollars, in attorney’s fees.17

The twin class disputes were gargantuan, costing class
counsel hundreds of years in attorney time and $18 million
out of pocket.18 Although the class effort involved many firms,
it was spearheaded by two pairs of co-lead counsel appointed
by the MDL court. Zelle, Hofmann, Voelbel, Mason & Gette,
LLP (Zelle Hofman) and the Alioto Law Firm were put in
charge of the indirect-purchaser plaintiffs (IPPs). And Pear-
son, Simon, Soter, Warshaw, and Penny, LLP (Pearson Simon)
and Lieff, Cabraser, Heimann & Bernstein, LLP (Lieff
Cabraser) led the class of direct purchasers (DPPs).19

16. See Direct Purchaser Class Plaintiffs’ Notice of Motion & Motion for
Attorneys’ Fees, Reimbursement of Expenses, & Incentive Awards at 2, In re
TFT-LCD Antitrust Litig., No. MDL 3:07-md-1827 SI (N.D. Cal. Dec. 14,
2012) (stating a total recovery of $473,022,242 after the settlement with
AUO and Toshiba); Notice of Motion & Motion for Preliminary Approval of
Class Settlement at 2, In re TFT-LCD Antitrust Litig., No. MDL 3:07-md-1827
SI (N.D. Cal. Sept. 10, 2012) (reporting the Toshiba settlement of $30 mil-
lion); Indirect-Purchaser Plaintiffs’ & Settling States’ Joint Notice of Motion
& Motion for Preliminary Approval of Combined Class, Parens Patriae, & Gov-
ernmental Entity Settlements at 2-3, In re TFT-LCD Antitrust Litig., No. 3:07-
MD-1827 SI (N.D. Cal. July 12, 2012) [hereinafter IPP Combined Settlement
Motion] (submitting for approval settlements providing for $1.082 billion in
damages and $42.2 million in civil penalties).

17. See In re TFT-LCD Antitrust Litig. Relating to All Indirect Purchaser
Plaintiffs Involving Final Approval of Combined Class and Governmental En-
tity Settlements, No. M 07-1827 SI., 2013 WL 1365900, at *20 (N.D. Cal. Apr.
3, 2013) [hereinafter IPP Settlement Approval Order] (awarding attorneys’ fees
of $309,725,250, amounting to 28.6% of the Settlement Fund); In re TFT-
LCD Antitrust Litig. Relating to All Direct Purchaser Actions Overruling Ob-
jections to Settlements and Attorneys’ Fees, No. MDL 3:07-md-1827 SI., 2011
WL 7575004, at *1 (N.D. Cal. Dec. 27, 2011) [hereinafter DPP Fee Award I]
(overruling objection that 30% fee requested is excessive); In re TFT-LCD
Antitrust Litig. Relating to All Direct Purchaser Class Actions Involving At-
torneys’ Fees, No. M 07-1827 SI, 2013 WL 149692, at *1 (N.D. Cal. Dec. 20,
2012) [hereinafter DPP Fee Award II] (awarding additional fees in connec-
tion with settlements with AUO and Toshiba).

18. DPP Fee Award I, supra note 17, at *3 (recognizing “250,000 hours of
work performed by the counsel without compensation since 2007 . . . and
$6,055,335.31 . . . unreimbursed costs expended”).

19. See In re TFT-LCD Antitrust Litig. Relating to All Direct Purchaser
Actions Involving Fifth Amendment Privilege, No. M07-1827 SI, 2009 WL
4016124 (N.D. Cal. Nov. 9, 2009) (listing the attorneys and law firms for
direct purchaser plaintiffs); In re TFT-LCD Antitrust Litig., 267 F.R.D. 583, at
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In the third stage of the In re LCD litigation, the “direct
action plaintiffs” (DAPs) who opted out from a class had their
day in court. They were nudged to cooperate by procedural
decisions of the MDL court, and, additionally, a number of
them clustered around a few high-profile law firms. The DAPs,
at least initially, behaved almost like another class. In particu-
lar, they were ordered to choose a liaison counsel who would
coordinate their actions with other groups of In re LCD ac-
tors.20

The liaison job went to a partner of Crowell & Moring
LLP (Crowell).21 The firm was representing plaintiffs who
jointly had the largest financial stake in the case, which by
analogy to securities class actions made Crowell the “presump-
tively most adequate” liaison counsel.22 The “Crowell group”
of opt-out plaintiffs comprised a number of affiliates of AT&T
Inc. (AT&T);23 Motorola Inc. (Motorola);24 a coalition of ma-
jor American retail chains, with Target Corp. leading the pack
(jointly, the Target group);25 The Hewlett-Packard Company
(Hewlett-Packard);26 and several smaller, late-stage plaintiffs.27

614 (N.D. Cal. Nov. 9, 2009) (listing the law firms for indirect purchaser
plaintiffs).

20. Special Master’s Order Regarding Individual Action Plaintiffs And
Case Management, In re LCD (Mar. 12, 2010), ECF No. 1595 [hereinafter
DAPs Pretrial Order].

21. In re LCD (Mar. 29, 2010), ECF No. 1644 (appointing Liaison Coun-
sel for DAPs).

22. See 15 U.S.C. § 78u-4(a)(3)(B)(v) (2010) (statute requiring that “the
most adequate plaintiff shall, subject to the approval of the court, select and
retain counsel to represent the class”).

23. Complaint & Demand for Jury Trial, AT&T Mobility LLC v. AU Op-
tronics Corp., No. 09-4997 (N.D. Cal. Oct. 20, 2009).

24. Complaint, Motorola, Inc. v. AU Optronics Corp., No. 09-6610 (N.D.
Ill. Oct. 20, 2009), No. 09-5840 (N.D. Cal. Oct. 20, 2009).

25. Complaint & Demand for Jury Trial, Target Corp. v. AU Optronics
Corp., No. 10-4945 (N.D. Cal. Nov. 1, 2010) (suing on behalf of Target
Corp., Sears, Roebuck & Co., Kmart Corp., Old Comp Inc., Good Guys, Inc.,
Radioshack Corp., and Newegg Inc.).

26. Complaint & Demand for Jury Trial, Hewlett-Packard Co. v. Epson
Imaging Devices Corp., No. 10-CV-5577 SI (N.D. Cal. Dec. 6, 2010).

27. Complaint & Demand for Jury Trial, Jaco Elec., Inc. v. AU Optronics
Corp., 11-2495 (N.D. Cal. May 20, 2011); Complaint & Demand for Jury
Trial, Rockwell Automation Inc. v. AU Optronics Corp., No. 12-2495 (N.D.
Cal. Apr. 19, 2012).
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The final layer to the case was added by State Attorneys
General, suing as a “parent of all citizens.”28 Eight large states
allied with the indirect-purchaser class counsel becoming a
part of one big settlement.29 Other states preferred to face de-
fendants one on one, either staying in the MDL court next to
the opt-outs or avoiding removal from their own courts alto-
gether.30

To summarize: In re LCD was an extremely complex and
costly antitrust dispute, consolidated in the federal district
court in San Francisco. There, the litigation would be split into
several, largely consecutive stages: criminal prosecutions by the
DOJ were first, followed by class actions, parens patriae suits,
and finally individual, opt-out plaintiffs.

II.
IN RE LCD WHODUNIT, OR VARIOUS WAYS TO FUND A SUIT

Having laid out the procedural history of the In re LCD
case, in Part II of the paper I “follow the money,” identifying
various sources of capital employed by different groups of
plaintiffs. I find that, next to conventional financial arrange-
ments, there exists a universe of complex and mostly indirect
relationships involving litigants, attorneys, and third-party cap-
ital providers, including banks.

A. Fund-It-Yourself Lawsuits
Let us begin by spelling out the obvious: that lawsuits may

be financed from plaintiffs’ own pockets.

28. See 15 U.S.C. § 15c (granting attorneys general of each state the
parens patriae standing in antitrust lawsuits on behalf of natural persons resid-
ing in that state).

29. Arkansas, California, Florida, Michigan, Missouri, New York, West
Virginia, and Wisconsin chose that path. See Indirect Purchaser Plaintiffs’
and States Attorneys General’s Joint Motion for Interim Reimbursement of
Expenses, In re LCD (Mar. 14, 2012), ECF No. 5157, at 3–4; IPP Combined
Settlement Motion, supra note 16.

30. For example, Oregon filed in the district court in Portland. Com-
plaint & Demand for Jury Trial, Oregon ex rel. Kroger v. AU Optronics
Corp., No. 10-00933 (D. Or. Aug. 10, 2010), and had its case transferred to
the MDL court, Oregon ex rel. John Kroger v. AU Optronics Corp., No. 10-
4346 (N.D. Cal. Sept. 27, 2010). Mississippi was one of the states which (suc-
cessfully) objected to removal and consolidation. See Mississippi ex rel. Hood
v. AU Optronics Corp., 134 S. Ct. 736 (2014).
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In the In re LCD litigation, the DOJ was a self-funded party
(with the bill footed by federal taxpayers). Those were public
actions, governed by a different logic than the one underpin-
ning private suits. Litigation spending decisions of the DOJ
generally do not aim to maximize the financial outcome, but
rather are driven by the goals of antitrust enforcement policy.
Moreover, the DOJ has no financial stake in the money it rakes
in—all of it is considered revenue of the federal budget.31

Similarly, the state parens patriae actions should be seen as
an alternative to private enforcement not just in terms of
claims aggregation and management, but also funding. States
acting as parens patriae pursue both public and private inter-
ests, for private gains, paying the costs of prosecution with
state taxpayers’ money. Financing the enforcement of private
interests with public resources is a viable option, and it should
be given due place in the discussion on litigation funding.

I mention the self-funded lawsuits not only to trace all
groups of In re LCD plaintiffs to their funding sources, but also
because they are important to the overall gestalt of the studied
case in its financial dimension. Some plaintiffs may be self-
funded, but that does not necessarily mean they only fund
themselves. Their spending may well turn out to propel other
cases—even if indirectly and, sometimes, inadvertently.

I now move on to the private actions brought within the
In re LCD litigation: the IPP and DPP class actions, and opt-out
suits. None of them was financed by the plaintiffs alone.

B. Making Pot with Borrowed Money: Class Counsel
The single most important piece of the litigation financ-

ing puzzle is the lawyer. He is the go-to third-party financier,
and not just in the context of class actions. But the role of
attorneys and law firms goes further: as incumbent third-par-
ties enjoying broad “market acceptance,” law firms are the pri-
mary means to transport capital throughout the American le-
gal system. Sometimes, the capital they carry is theirs. But at

31. Cf. Antitrust Division Criminal Program Update 2013, U.S. DEP’T OF JUS-

TICE, www.justice.gov/atr/public/division-update/2013/criminal-program
.html (last visited June 29, 2014) (reporting that criminal fines generated in
the antitrust enforcement contributed to the Crime Victim’s Fund, and that
in 2008–2012, the DOJ was “grossing” ten times more in fines it imposed
than it got back in appropriations).
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many occasions a firm is really an outlet for another’s invest-
ment.32

The In re LCD class plaintiffs were represented by contin-
gent-fee attorneys. They, and their firms, assumed the primary
burden of finding resources necessary to adequately represent
the classes. And, very likely, the law firms in charge of the In re
LCD class actions shouldered a significant part of the cost and
the risk themselves. But even if the class attorneys were willing
to cover “soft costs,” someone still had to pay the “hard costs”
of the lawsuits: experts and research, e-discovery, translations,
travel expenses—all adding up to millions of dollars. And
funding In re LCD class actions required plenty of free cash.33

Some plaintiff law firms choose to self-finance, making
new gambles with old winnings. However, most lawyers would
much rather see the bulk of the profits boost their personal
net worth than stay frozen in the firm. Partnerships change,
lawyers come and go, and last year’s profit payouts are a yard-
stick of success for the legal profession, separating rising stars
from those in decline. As a result, even the most successful
firms have only so much working capital of their own, and they
are often keen to use somebody else’s.

Law firms have little interest in advertizing to the world
whether they take third-party money, and if so, from whom.
But, fortuitously for this paper, financial institutions often do
have an interest in disclosing themselves as creditors secured
by a debtor. Therefore, I adopted a research strategy that cop-
ies what prudent financiers do when vetting potential borrow-
ers: I checked records of secured-credit transactions.34

I started by identifying the law firms acting on behalf of In
re LCD class plaintiffs, and the dollar cost of time for which
they each billed the class plaintiffs (the lodestar).35 I treat the

32. See Radek Goral, Justice Dealers: The Ecosystem of American Litigation Fi-
nance, 21 STAN. J.L. BUS. & FIN. (forthcoming 2015) (manuscript at 21–25).

33. See DPP Fee Award I, supra note 17 and accompanying text.
34. Lenders are meticulous record-keepers, particularly when the people

who owe them money are concerned. They also adhere religiously, some-
times to a fault, to procedures they consider tried and true. This is extremely
helpful for spotting patterns, as similar transactions are likely to have a simi-
lar “footprint” in the paper trail.

35. I rely on the information aggregated by the liaison for counsel in
each class action and submitted to the MDL court in support of the motions
for an award of attorneys’ fees to respective class counsel. See Compendium
of IPP Counsel Declarations. in Support of Motion for Attorneys’ Fees Incen-
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relative lodestar of each individual law firm as a proxy for its
importance for the class counsel consortium to which it be-
longed.

A total of 153 firms claimed a share of the half-a-billion-
dollar pot of attorneys’ fees awarded to both class counsel. The
IPP consortium comprised 115 law firms; its DPP counter-
part—38.36 In both groups, the distribution of work was long-
tailed: sixteen IPP law firms with the highest lodestar contrib-
uted over seventy five percent of the billings submitted by all
IPP counsel. In the DPP class action, ten firms billed over sev-
enty-five percent of the total lodestar.37 Therefore, the skewed
distribution of lodestars suggests that each consortium had a
group of leaders whose resources carried the rest, and who
later claimed most of the reward.

Then I searched for secured interests in assets of the In re
LCD class action counsel disclosed in financing statements
filed under Article 9 of the Uniform Commercial Code
(U.C.C.).38 I looked for indications of transactions where
counsel secured a creditor in connection with a loan or an-
other financing agreement in force within the time frame of In
re LCD,39 and where unpaid attorney’s fees were pledged as

tive Awards, In re LCD (Sept. 7, 2012), ECF No. 6634 (submitting a break-
down of attorneys’ fees and expenses incurred by each IPP law firm); Decla-
ration of  Elizabeth C. Pritzker in Support of Direct Purchaser Class Plain-
tiffs’ Motion for Award of Attorneys’ Fees, Reimbursement of Expenses, and
Incentive Awards, In re LCD (Oct. 28, 2011), ECF No. 4061, Ex. A, at 2 (re-
porting the same for the DPP law firms until August 31, 2011); Declaration
of Elizabeth C. Pritzker in Support of Direct Purchaser Class Plintiffs’ Mo-
tion for Attorneys’ Fees, Reimbursement of Expenses, and Incentive Awards,
In re LCD (Oct. 26, 2012), ECF No. 7059, Ex. A (providing an update for the
period between September 1, 2011 and October 20, 2012).

36. Compendium of IPP Counsel Declarations., supra note 35.
37. Id.
38. The statute provides for several methods of perfecting security inter-

est in the debtor’s assets. The default and by far the most popular method is
the filing of a financing statement, U.C.C. § 9-310(a) (AM. LAW INST. & UNIF.
LAW COMM’N  2000). As a rule, a perfected secured interest has priority over
a conflicting unperfected security interest in the same collateral, id. §§ 9-
322(a)(2), 9-317(a)(1). If several interests in the same asset were perfected
by filing, their respective priorities are ranked by the date of effective filing,
id. at §§ 9-322(a)(1), 9-317(a)(1).

39. Classified as “funded” is each firm listed as In re LCD class counsel
and disclosed as debtor in a UCC statement of a financing transaction not
lapsed or terminated before the class proceedings commenced. This in-
cludes instances where law firm debt was incurred by its partners personally.
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collateral—sometimes, in addition to other assets owned by
counsel. I inspected records of all 153 firms identified as class
action counsel, with special focus on their leaders.40

I found that in total, 62.5 percent of the IPP law firms
(representing 75.2 percent of the IPP class counsel lodestar)
had disclosed credit financing secured by attorney’s fees.41

Among the DPP counsel, 76.3 percent of all firms (contribut-
ing 87.7 percent of all billable hours) were named in state-
ments of financing collateralized with a law firm’s cash flow. As
far as the lead law firms are concerned, ten of the top-sixteen
IPP law firms and all top-ten DPP firms availed themselves of
external source of capital, including all co-lead counsel.

Although most In re LCD class counsel were borrowing
from banks, some found money elsewhere. A number of firms,
particularly the smaller ones, have a record of taking money
from third parties specializing in attorney lending—the UCC
records indicate that at least two of the DPP law firms and
fourteen of the IPP law firms obtained money from that
source. Several tapped other, more unconventional, capital
providers.42

Quantitative findings are summarized in Tables 1 and 2.

Excluded are the firms whose disclosed debts were limited to: (a) leasing
and other financing of asset purchases; (b) nonfinancial debts (e.g., medical
or telecommunications bills); (c) public obligations, such as taxes; and (d)
judgments.

40. The set of class law firms participating in the In re LCD litigation, if
taken as a sample from the general population of law firms in the United
States, is not representative. Nevertheless, because of its nationwide charac-
ter, In re LCD brought together a diverse and geographically comprehensive
collection of law firms. The DPP law firms were headquartered in fourteen
different states and the District of Columbia. The IPP lawyers had head of-
fices in thirty four states, the District of Columbia, and Puerto Rico. In both
pools a number of firms had more than one office, thus providing additional
geographical coverage.

41. When calculating those statistics, I excluded law firms from Puerto
Rico (because of limited data access) and one sole-practitioner law firm with
a negligible stake which I was unable to distinguish from other, identically
named law practices.

42. One partnership was bankrolled by a high-net worth individual from
Aspen who appears to manage a hedge fund. In another case, one of the
partners got a loan as an individual, securing the bank with his personal
assets; then he lent the money forward to his partnership against the whole
firm’s future proceeds.
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All Leaders

The DPP class action law firms 39 10

% financed (absolute) 76.9% 80.0%
% financed (weighted) 88.8% 91.5%

The IPP class action law firms 115 16

% financed (absolute) 60.7% 62.5%
% financed (weighted) 75.2% 77.3%

Table 1: Presence of external financing among the In re LCD class coun-
sel, as distributed in the populations of the DPP and IPP counsel (left col-
umn) and among the leaders (right column). For each population, I found
the smallest subset of law firms such that their aggregate billings represent at
least seventy five percent of the total lodestar reported for the population.
Each law firm in the subset is considered a “leader.” Absolute statistics refer
to the count of law firms with a given characteristic. Weighted statistics refer
to the lodestar reported by firms with that characteristic.

Financed: Financed:
all firms leaders

The DPP class action law firms 30 8

% financed by a non-bank (absolute) 6.7% 12.5%
% financed by a non-bank (weighted) 24.0% 30.1%

The IPP class action law firms 68 10

% financed by a non-bank (absolute) 20.6% 20.0%
% financed by a non-bank (weighted) 25.8% 24.4%

Table 2: Presence of non-bank financing among counsel identified as
externally funded within the DPP and IPP populations (left column) and
within leaders of each population (right column). Terms used in Table 1
retain the same meaning here. Note that bank financing and non-bank fi-
nancing are not mutually exclusive characteristics, and several law firms were
found to use both.

The information collected does not suffice to say how
much the law firms actually got from their bankers. Not every
financier would reveal itself as a secured creditor, and not
every disclosed line of credit would be drawn upon. It is likely
that credit available to some of the law firms found to be ban-
krolled by third parties was in fact modest—and only a frac-
tion of the financing, if any, would be allocated to any one
case.

Then again, even small amounts tend to add up. Collabo-
rating law firms aggregate their inventories of cases, but they
aggregate resources, too. Those resources include monies
from traditional banks, shadow banks, and other financiers the
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firms may have at their disposal. If a sufficient number of attor-
neys work together over any one aggregate case, and if enough
of them can tap third-party capital, the case may well end up
being “mass funded” with large sums of money. Capital com-
mitments of particular third-party backers of law firms may be
relatively small and not earmarked to fund any one lawsuit,
which also makes them inconspicuous. Yet their proper place
in the market for third-party financing of legal claims must be
recognized: banks and other institutions who by financing law
firms provide fractional funding for the lawsuits in which the
law firms hold stakes, spawn the financial plankton that feeds
litigation whales.43

43. Assume that an average class action firm participating in In re LCD
and disclosed as financed were good for a mere $30 thousand in credit—an
amount many individual consumers in America can borrow without collat-
eral, based on their good credit history. Then the DPP attorneys would have
almost $1 million of borrowed working capital among them. The IPP firms
would have over $2 million. Those amounts make a very conservative lower
bound of third-party involvement in In re LCD through “litigation
crowdfunding.”
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Figure 1: Litigation mass funding. Third-party financiers (check-
ered squares) distribute capital among multiple law firms (circles),
which in turn divide their respective allocations (shaded fields in a
square) among their cases. Once the firms form a consortium, the
working capital each of them invests in the common case (the
shaded sector of a circle)—or a fraction of a fraction of the capital
deployed by a third-party financier—becomes a part of one litigation
fund (the hexagon in the center). Thus, law firms may be seen as a
circle of direct investors in a lawsuit while their bankers form a circle
of indirect stakeholders. When aggregated through law firms, even
small indirect holdings may fuse into a significant interest in an ag-
gregate litigation.

Irrespective of the litigation-mass-funding hypothesis, few
law firms, even if organized into a consortium, have enough
muscle to maintain a case as large as In re LCD, in terms of
both the necessary cash outlays and the ability to contribute a
large number of hours in exchange for a contingent payout
several years away. It is probable (though remains to be proved
empirically) that the distribution of financial capabilities
among plaintiff law firms resembles the distribution of the
class counsel lodestar discussed above: that is to say, it is domi-
nated by a small group of large firms controlling a dispropor-
tionately large share of pooled labor and capital.44

Let us now take a look at those on the pinnacle of the two
consortia of lawyers working on In re LCD class actions: the
four law firms whose partners the court appointed as co-leads.
Each made a major contribution to the efforts of class coun-
sel.45 And each likely had a financial capacity much larger
than the consortium average.

44. The sources interviewed for this paper maintained that many law
firms, particularly smaller or without a long track record, either do not re-
ceive bank financing at all, or can borrow substantially less than what the
working capital they require to maintain their case inventory. The interview-
ees were consistent in their claims that banks are cautious when lending to
law firms against their cash flow rather than hard assets owned by the firm or
its equity partners. (Indeed, sources pointed to the market need unsatisfied
by traditional financiers as their primary explanation for the rise of third-
party financiers catering to law firms.) But the interview data also suggests
that top-tier plaintiff law firms have an outsized borrowing power, with indi-
vidual credit lines “in eight figures.”

45. We calculate that the co-lead counsel for the IPP class contributed
jointly 27.3% of the total loadstar reported by counsel for that class. The
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I start with Zelle Hofmann, leading the IPP class. The
Minneapolis-based firm and its financier seem to perpetuate
the stereotype of Minnesota nice: Zelle Hoffmann remains in a
sensible, mature relationship with a prosperous bank next
door, U.S. Bank, N.A. (the firm and the bank have their head-
quarters some 350 yards away from each other). The couple,
despite unavoidable changes affecting them both, continues to
renew their vows from time to time, and, the way things stand,
is on track to celebrate the thirtieth anniversary of their bond
in 2018.46

Pearson Simon, with offices in Los Angeles and San Fran-
cisco, has been a client of Manufacturers Bank, a California
commercial bank wholly owned by the Japanese financial
group of Sumitomo Mitsui. The bank started financing Pear-
son Simon not later than in 2006 and remains secured until
2016,47 which suggests a long-term, satisfactory relationship.

Interestingly, Sumitomo Mitsui is affiliated with one of the
companies Pearson Simon sued on behalf of the DPP class in
In re LCD—i.e., the co-lead counsel has been bankrolled by the
capital group with a major, if indirect, stake in one of the de-
fendants.48 Such entanglement may raise some ethical ques-
tions, because of the potential for a conflict of interests.

respective contribution of their DPP class co-leads was 43.17%. See sources
cited supra note 35.

46. MINN. SEC. OF STATE, U.C.C. REP., FIN. STATEMENT, May 7, 2013, No.
20133226469 (showing U.S. Bank N.A., the successor of the First Bank N.A.,
as the secured party, with the financing history going back to October 31,
1988 and the current lapse date of October 1, 2018).

47. CAL. SEC. OF STATE, U.C.C. REP., FIN. STATEMENT, Feb. 1, 2006, No.
067058035993 (as amended and continued, currently set to expire on Febru-
ary 1, 2016).

48. One of the defendants to the DPP class action, albeit a minor one,
was Mitsui & Co. (Taiwan), Ltd. (Mitsui Taiwan), which ended up settling
for $0.95 million, In re LCD Antitrust Litig., MDL No. 1827 (Dec. 27, 2011),
ECF No. 4438 (order granting motion for settlement). Mitsui Taiwan is
wholly owned by Mitsui & Co., Ltd. (Mitsui), a major Japanese conglomerate
with its hands in anything from steel to automobiles to food to telecommuni-
cations. Japanese keiretsu tend to have complex and widespread corporate
family trees; at least nine separate entities from the Mitsui Group are listed
as part of Nikkei 225 Index. One of those is Sumitomo Mitsui Financial
Group, Inc. (SMFG), a financial holding whose wholly-owned subsidiary is
Sumitomo Mitsui Banking Corporation (SMBC), the second largest Japa-
nese bank (by assets). Although SMFG and Mitsui are separate entities, they
have strong business ties going back for more than a century: SMFG is a
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The third co-lead, Lieff Cabraser, has had an almost two-
decade long relationship with Citibank.49 And although the
law firm started at San Francisco and still calls California
home, its managing partner operates from the firm’s office in
the Lower Manhattan—which is within a walking distance
from the Citibank’s headquarters at Park Avenue.

There seems to be more financial muscle behind Lieff
Cabraser than just its (allegedly very substantial) line of credit
with Citibank, however. In particular, assisted by Deutsche
Bank, the firm engaged in a sophisticated financial structuring
and securitized almost $40 million of its earned but uncol-
lected attorney’s fees into an asset-backed security (ABS), thus
pioneering the issuance of bonds backed by uncollected legal
fees. The Lieff Cabraser ABS issue is a special case of post-set-
tlement litigation funding, or bridge financing capitalizing law
firms through full-recourse, collateralized debt.50

The fourth and final co-lead counsel of In re LCD class
actions was the Alioto Law Firm. One of the most dramatic

principal shareholder of Mitsui, its primary banker, and a business partner
in multiple joint ventures. At the same time, Manufacturers Bank, the bank
of Person Simon, is fully owned by SMBC. Which means that one of the co-
lead counsel in a class action against a Mitsui subsidiary has been indirectly
financed by Mitsui’s number-one banker and affiliate. Tracing money flows
through multiple layers of corporate ties and screening them all for poten-
tial conflicts of interest is difficult—if not at all impossible. But such diffi-
culty brings about the risk that defendants may end up funding cases against
themselves. In re LCD demonstrates that such eventuality—one of the biggest
fears of big corporate litigation targets as well as financial institutions
presented with an opportunity to invest in litigation funding—is not too far-
fetched. Yet it would be dead wrong to associate such risk solely with litiga-
tion hedge funds or specialized law firm financiers. It is inherent to any form
of financial involvement by a third party in litigation.

49. CAL. SEC. OF STATE, U.C.C. REP., FIN. STATEMENT, June 26, 1996, Fil-
ing No. 9617860750. Records show that the financing has been continued
and amended eight times since 1996, with the last continuation statement
filed on December 28, 2010, extending the relationship until June 26, 2016
(the parties presently indicated as secured creditors are Citibank (West),
F.S.B., Citibank, F.S.B., and Citibank, N.A.). This suggests a financial rela-
tionship with the Citibank group which, under agreements already exe-
cuted, will have lasted for twenty years by 2016.

50. For a detailed study of the securitization of attorney’s fees earned by
tobacco attorneys, including Lieff Cabraser, see Radek Goral, Buying Suits:
Exploring Business-To-Business Financing Of American Disputes, ch. 8
(Dec. 5, 2014) (unpublished S.J.D. dissertation, Stanford University) (on file
with author).
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twists in the course of In re LCD was the appearance of the
firm’s backer: LFG National Capital, affiliated with a leading
law-firm financier, the Law Finance Group.51 Before the court
allocated the class counsel fees it already approved, the finan-
cier wrote the court asking for $28.2 million from Mr. Alioto’s
share.52 The funder claimed that the fee was part of the collat-
eral for the loan which it made to the Alioto Law Firm, and on
which the firm defaulted.53 And while the lender ultimately
secured a judgment of $31 million in California state court,
the case remains vigorously litigated.54

Irrespective of the fallout between the Alioto Law Firm
and its financier, the theme of a law firm picking the funder
from one’s own backyard continues: both the firm of
Mr. Alioto and Law Finance have substantial, if not primary,
presence in the San Francisco Bay Area.

Going beyond the consortia leaders, there is a hint of a
larger pattern. Big firms deal with big banks.55 Smaller firms
do business with regional and local banks, and those small de-
posits-and-loans institutions dominate the ranks of secured
creditors of the In re LCD class counsel. Although some firms
were successful in shopping for financing away from home,56 a
vast majority of the examined relationships matched a firm
and a bank from the same neighborhood or region.

Among the third-party financiers of the IPP and DPP class
counsel, one can find some “unusual suspects.” Central Pacific
Bank (Hawaii), Pandora State Bank (Iowa), Kaw Valley Bank

51. See Goral, supra note 32, at 39–41.
52. See Letter from Attorney for LFG National Capital, In re LCD Anti-

trust Litig., MDL No. 1827 (Feb. 4, 2013), ECF No. 7586.
53. Id.
54. See LFG Nat’l Capital, LLC v. Alioto, 2014 WL 4655122 (Cal. Sup. Ct.

Aug. 4, 2014) (granting plaintiff motion for summary judgment); LFG Nat’l
Capital, LLC v. Alioto, No. A144346, 2015 WL 2214156 (Cal. App. 1st Feb. 4,
2015) (appeal pending).

55. For example, Hausfeld, LLP banks with Citibank, N.A.; Heins Mills &
Olson P.L.C.with Wells Fargo Bank, N.A.; Grant & Eisenhofer P.A. with BNY
Mellon, N.A.

56. A popular choice among the In re LCD class attorneys was the
Huntington National Bank, operating primarily in the Great Lakes region.
The UCC records disclosed it as a secured creditor of four DPP law firms—
two from Illinois, one from Pennsylvania and one from Washington, and
one IPP law firm—headquartered in California. However, the bank has no
branches in any of those states except for Illinois.
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(Kansas), Mechanics & Farmers Bank (North Carolina), Post
Oak Bank (Texas), or Capstar Bank (Tennessee)—local or re-
gional banks such as those were secured creditors of many
among the local or regional firms representing In re LCD class
plaintiffs. Oftentimes, the relationships between those firms
and their bankers seem to go back for a decade or more.

There is nothing to suggest that smaller banks close to
home understand legal business better than bigger banks far
away. Rather, the tie-up between law firms and banks from the
same community is consistent with the theory of social capital
which a law firm may hold on its home turf. Such capital may
well outweigh the local bank’s discomfort with the kind of col-
lateral that a litigation partnership is usually able to provide.
And while local banks and local law firms alike may seem small
when compared to their national-scale peers, they both tend to
be important players in the same business and social commu-
nity. Because of that, a financial relationship between them is
likely to assume a personal aspect, involving not just money,
but also personal respect and social standing.57

To summarize: capital that funds class actions is invested
indirectly, through class action lawyers. It typically does not
come earmarked for a specific lawsuit but is “passively in-
vested” as working capital in a law firm’s portfolio of cases. The
financing is secured with the law firm’s cash flow—the return
which the law firm expects to earn on the portfolio. In addi-
tion, social capital is usually exchanged: I found a clear pattern
of long-term relationships that law firms have with their
“banker next door.”

I have shown that about two-thirds of the In re LCD class
action firms, responsible for more than three-fourths of all the
work, had external financing available to them in one form or
another. Moreover, the third-party capital came predomi-
nantly from banks, big and small, as lines of credit extended to
plaintiff law firms. Among financed class counsel, not more
than one in five used a non-bank source of money.

57. The explanation sits well with the theory of social capital and the
value of private networks. See generally MARK GRANOVETTER, GETTING A JOB: A
STUDY OF CONTACTS AND CAREERS (1995); Mark Granovetter, The Strength of
Weak Ties, 78 AM. J. SOC. 1360 (1973); James Coleman, Social Capital in the
Creation of Human Capital, 94 AM. J. SOC. (Supplement) 95 (1988); Brian
Uzzi, Embeddedness in the Making of Financial Capital: How Social Relations and
Networks Benefit Firms Seeking Financing, 64 AMER. SOC. REV. 481 (1999).
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Arguably, even relatively small sums of money extended
to law firms may make a difference, because an aggregation of
claims usually goes hand in hand with the aggregation of re-
sources at the disposal of the participating law firms. On the
other hand, class action attorneys often organize themselves
into consortia whose leaders have access to significant
amounts of money. Probing into In re LCD, I found that all
four of the co-lead class counsel were backed by major banks
or a major non-bank provider of litigation financing, and that
at the time when the class actions were resolved, those rela-
tionships had an average duration of about fourteen and a half
years, in two cases going back for more than two decades.

C. Backing Opt-Outs: Bespoke Financing of Bespoke Suits
Among the private plaintiffs of In re LCD, the class action

duo of DPPs and IPPs was complemented by the direct-action
plaintiffs. The opt-outs of In re LCD were big corporations with
large claims and deep pockets who certainly could afford to
pay by the hour. Indeed, the majority of individual plaintiffs
still hired a top-tier corporate law firm.58 Nevertheless, there is
evidence suggesting that a number of opt-outs chose to have
their cases represented—and funded—in a manner that seems
to diverge from the traditional defendant-side arrangements
where the client pays the firm out of its own (deep) pockets
and the firm bills by the hour. To illustrate that claim, let us
now take a look at a consortium of prominent opt-outs led by
Crowell & Moring.

Recall that Crowell represented at least six large corpo-
rate families. In the initial three cases—by AT&T, Motorola,
and the Target group—the firm partnered with a Washington-
based firm of Adam Holcomb, LLP (Adams Holcomb). The
Hewlett-Packard lawsuit was co-counseled by Crowell and Bar-
tlit, Beck, Herman, Palenchar & Scott, LLP (Bartlit Beck). In
the remaining cases Crowell was flying solo.

58. Most of the opt-outs hired the crème de la crème of the Big Law
litigators, such as Crowell (ranked 83 in the Am Law 100 ranking of 2013),
Alston Bird (41.), Boies Schiller (92), Orrick (27) and Perkins Coie (49). See
The 2013 Am Law 100. Gross Revenue: A New Number One, AM. LAW. (May 1,
2013), http://www.americanlawyer.com/PubArticleTAL.jsp?id=1202596371
400.
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The rest of this section examines how the Crowell faction
was structured and claims that the entire group benefitted, di-
rectly or indirectly, from third-party capital available to two of
the Crowell plaintiffs.

It is noteworthy that on the three largest—and leading—
In re LCD cases in its “portfolio,” Crowell partnered with a
Washington-based firm of Adams Holcomb. At first glance, the
two firms make strange bedfellows. Crowell is a firm of about
five hundred attorneys working in seven American and four
foreign offices.59 The list of “professionals” on the website of
Adams Holcomb has three names on it.60 The firm does not
list any associates. In fact, they claim that with the kind of legal
practice they run they do not need young lawyers.61 Crowell is
an AmLaw100 firm, and Adams Holcomb does not even regis-
ter in most rankings. Crowell has been around since 1979.62

Adams Holcomb was in business not more than one year when
it joined the In re LCD litigation.

But then again, Adams Holcomb is a very special law firm.
It opened for business in October 2008, after its founders
parted ways with Dickstein Shapiro LLP. Kenneth Adams and
Bruce Holcomb both left as senior equity partners, and

59. Locations, CROWELL & MORING, https://www.crowell.com/Locations
(last visited May 6, 2016).

60. Professionals, ADAMS HOLCOMB LLP, http://www.adamsholcomb
.com/professionals-adams-holcomb.html (last visited Nov. 5, 2015).

61. The firm explains on its website:
We have not endeavored to build a substantial litigation capacity.
Instead . . . we team with the litigation . . . firms who . . . can help us
achieve the best results. To that end, we work with litigators at ma-
jor firms who understand what it takes to represent plaintiffs. While
many fine firms capably represent defendants, we have found a
more limited number of litigators (outside the class action bar)
who have the expertise and personality needed to represent plain-
tiffs effectively . . . . Depending on the case’s needs, the lawyers may
be selected from multiple firms. Claims resolution is handled by
Adams Holcomb.

Our Mission, ADAMS HOLCOMB LLP, http://www.adamsholcomb.com/
mission-adams-holcomb.html (last visited June 29, 2014) [hereinafter
Mission Statement].

62. See, e.g., Laura A. Kiernan, Will Future Include Computers As Judges?,
WASH. POST, June 11, 1979, at C1 (reporting that the then-newly established
Crowell Moring, with 53 lawyers who left Jones Day, was ranked by the Legal
Times of Washington the 17th largest law firm in town).
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Holcomb was heading the firm’s antitrust practice.63 Together
with Christopher Leonardo, the trio of partners had among
them close to one hundred years of professional experience.
So it is highly improbable that Adams and Holcomb joined
ranks with Crowell in order to do run-of-the-mill litigation
work.64 They had been there already, and they decided to walk
away to do things differently.65

Adams Holcomb seems to pioneer a novel way of practic-
ing law: it may be called a “litigation project manager”—a spe-
cialized counsel distributing and coordinating work of larger
firms rather than receiving work from them. Self-reportedly,
Adams Holcomb tries to add value by translating strategic
objectives of a client into concrete litigation tactics. They ap-
pear eager to focus on the big-picture design and shop on be-
half of the client for a partner firm able to provide high-quality
legal services. Such partner firm would then do the bulk of all
back-office work, realizing strategic designs into finished attor-
ney-work products.66

But what Adams Holcomb brought to the table when it
joined forces with Crowell was not just the top-notch expertise
of its partners in antitrust litigation, but also the capital it
could allocate to prosecuting select lawsuits. It could do so,
because it entered into a strategic, confidential partnership
with Juridica Investments Ltd. (Juridica), the first publicly-
traded fund investing in American legal disputes.67

63. See, e.g., CHAMBERS USA: AMERICA’S LEADING LAWYERS FOR BUSINESS

(2008) (recognizing both Mr. Adams and Mr. Holcomb as leading lawyers in
antitrust).

64. Adams Holcomb lawyers are listed as counsel of record for AT&T,
Motorola, and the Target group. But we found no records suggesting that
they appeared in court regularly or actively participated in the motion prac-
tice.

65. See Elizabeth Goldberg, Law Firms Face Gray Area as Boomers Age, AM.
LAW. (Dec. 10, 2007), www.alm.law.com/jsp/article.jsp?id= 1197021878240.
The author describes how in 2004, the 58-year-old Mr. Adams, fresh from
the legal fight in In re Vitamins Antitrust Litig., 305 F. Supp. 2d 100 (D.D.C.
1999), shocked Dickstein partners by deciding to “just to get reacquainted
with [his] family and chill out a bit.” Id. When he returned, he gave up a
portion of the firm equity, assumed an advisory role, and focused on Dick-
stein’s alternative fee arrangements. Id. The author claimed that the “ar-
rangement succeeded,” but hindsight suggests otherwise. Id.

66. Mission Statement, supra note 61.
67. Juridica Investments, Ltd. (using the ticker symbol JIL) raised close

to $200 million through London’s Alternative Investment Market. See
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The Crowell group, with Juridica recognized as an indirect
stakeholder in the front-running suits, is presented graphically
in Figure 2 below.

Figure 2. The Crowell opt-out group. Crowell shared three cases
with Adams Holcomb (AT&T, Motorola, and the Target group) and
another one with Bartlit Beck (Hewlett Packard). Other plaintiffs,

Juridica Investments, Ltd., Interim Results for the Six Months Ended 30 June
2009, at 8  (Sept. 27, 2009) (reporting shareholder’s equity of $196,694,515).
The fund reported that “[i]n November 2008, [it indirectly] partnered with
a group of experienced antitrust lawyers (the “Partnership”) to pursue a
portfolio of. . . . cases” and that it expected to continue funding those cases
until the end of 2016. See Press Release, Juridica Investments, Ltd., Third
Loan Facility to Fields Sullivan PLLC (Sept. 2, 2011) (disclosing a loan
agreement with Fields Sullivan PLLC). Based on all the facts about the part-
nership and the funded antitrust cases disclosed by Juridica in its financial
reports over the years, I identify that “group of experienced antitrust law-
yers” as Adams Holcomb. For an in-depth discussion on Juridica’s diverse
investments see Goral, supra note 50, at 232–48 (identifying twelve specific
cases backed by the fund).
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such as Rockwell and Jaco, Crowell represented alone. Lawsuits have
been arranged by filing date, from left to right. Shaded boxes indi-
cate (indirect) investments of Juridica.

As of the beginning of 2013, Juridica injected (indirectly,
through a complex conduit) almost $100 million—about half
of its entire capital—into a handful of antitrust cases co-coun-
seled by Adams Holcomb. In exchange, it was to (again, indi-
rectly) benefit financially from the success of the financed dis-
putes and the attorneys representing them.68

The In re LCD cases of AT&T and Motorola were both part
of the portfolio on which Juridica gambled.69 By the end of
2013, the bet on those two cases earned Juridica a realized
(gross) return of almost $70 million.70 Under conservative as-
sumptions, Juridica’s investment in that case—via Adams
Holcomb—might have been in the range of $15 million,71

which would be comparable to the cash contribution of ap-
proximately $18 million made by all class counsel to both of the
In re LCD class actions.72

Although the relationship between Adams Holcomb and
Crowell remains confidential, one cannot help but to wonder
whether the first firm was in fact “leading from behind,” con-
trolling the strategy and directing the larger partner in the
jointly represented cases. And whether Crowell also took a
share of the outcome risk in the represented cases. Such an
arrangement would certainly seem in the interest of Juridica,
aligning economic interests of all parties; it would be consis-
tent with the business model advertised by Adams Holcomb;
and it would not be out of the question for Crowell which

68. Juridica stated that as of December 31, 2012, it had invested about
$96 million in their antitrust portfolio, see Juridica Investments, Ltd., Annual
Report & Accounts 2012, at 6 (Mar. 14, 2013) [hereinafter Juridica Annual
Report 2012].

69. Id.
70. See Juridica Annual Report 2012, supra note 68, at 3 (reporting that

the case identified here as AT&T/Motorola produced cash returns of ap-
proximately $69 million); Goral, supra note 50, at 176–219.

71. Juridica invested about $96 million in 6 antitrust cases. Jurdica An-
nual Report 2012, supra note 68. If it allocated money equally to all funded
cases, its per-case investment would be $16 million. However, it appears that
the case which we identified as In re LCD is one of the fund’s larger invest-
ments, suggesting an above-average allocation of capital.

72. See supra note 18 and accompanying text.
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claimed at the time that it generated a substantial revenue
from alternative fee arrangements.73

III.
INCIDENTAL THIRD-PARTY FUNDING

Having discussed various stages of the enormously com-
plex case of In re LCD and various channels through which
third-party money may (and is) injected into legal disputes,
Part III goes beyond the question of who got money from
which third party. Here, I show how a sequential alignment of
multiple cases into a “litigation waterfall”—whether because of
a particular procedural setup or by choice of the involved par-
ties—allows later-stage stakeholders to benefit from successes
of earlier-stage litigants and leverage limited resources with
“incidental third-party funding.”

Let us first state explicitly a simple truth: that a litigant
interested in maximizing the financial result of her case needs
to consider the cost of having such case developed to the point
where, broadly speaking, it offers the best chance of success
relative to the money spent. The less a party needs to spend to
bring a case to a certain point, the better off she is.

One way to make a case more efficient is to wait and have
some of the heavy lifting done by others.74 Because of the ben-

73. On its website, Crowell declares:
We develop and align incentives with our clients, that reward our
output and what has been achieved for our clients, a clear-cut shift
away from pricing hourly billing inputs. . . . We work with our cli-
ents to develop fee arrangements that focus on, and reward, our
ability to generate or preserve value as defined by you, the clients.
We no longer consider these ‘alternative’ but as our primary fee
arrangements.

Value-Based Billing, CROWELL & MORING, http://www.crowell.com/About/
Innovation-in-Service/Value-Based-Billing (last visited June 29, 2014).

Among the alternative-fee arrangements they are open to, Crowell lists
blended rates, caps and collars, credits toward new business, holdbacks,
success fees, phase-based fees, and contingency fees. Id. Incidentally, in
2009, the year Crowell started representing In re LCD opt-outs, the Financial
Times ranked it first (tied) for its innovative billing arrangements. Billing
and Fees 2009: FT.com Innovative Lawyers Report, FINANCIAL TIMES, http://
rankings.ft.com/exportranking/billing-and-fees-2009/pdf (last visited June
29, 2014) (reporting that the majority of the firm’s revenue comes from
alternative fees).

74. The operative word here is “to wait”: waiting for others to do the
work costs time. I.e., the benefit in the form of litigation savings must be
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efit created by the works of somebody else, the coattails-rider
saves what she does not spend (because the benefit is con-
ferred either for free or costs less than developing the same
work product independently). Therefore, she can improve the
net outcome of the case by either bringing the cost down, or
by spending more of her budget on those parts of the case
where she needs to go on her own.

In the “crystal cartel” litigation explored here, the above
proposition appears particularly salient. Despite their substan-
tive and procedural differences, all In re LCD actions consoli-
dated before the MDL court relied at least in part on similar
factual findings and legal arguments.75 And, crucially, those
related actions were organized into a sequence of clearly delin-
eated litigation stages.

It was the Government and its taxpayer-funded prosecu-
tion that created litigation freebies for all other plaintiffs. The
Government played a leading role in establishing the cartel
behavior and antitrust liability of its members, paving the way
for the private plaintiffs able to focus on quantum and case-
specific issues.

The second act of In re LCD belonged to class plaintiffs.
Counsel for both classes cooperated throughout discovery,
sharing some of its financial burdens.76 However, their efforts
also benefitted from opt-outs (and some parens states). It was

weighed against the cost of money. To the extent that a litigant is able to
manage spending (by disbursing money only after the waiting time is over)
and is patient enough (her preference to monetize her claim today rather
than tomorrow is not too high), the benefit should be expected to outweigh
the cost.

75. This is to be expected; common issues of fact and law are one of the
main reasons for centralization mechanisms such as the MDL procedure or
special jurisdictional rules under CAFA. Cf. Deborah R. Hensler, The Role of
Multi-Districting in Mass Tort Litigation: An Empirical Investigation, 31 SETON

HALL L. REV. 883, 894 (2001) (noting that aside from facilitating efficient
discovery and pretrial development of the cases, the MDL procedure also
structures the aggregated dispute and may encourage settlement).

76. Because of the huge volume of produced documents, class counsel
hired together a software developer, Autonomy Zantaz, to build a custom-
made file repository. Then they arranged with LexisNexis a special link be-
tween its CaseMap suite and the Autonomy-made software to organize and
code key documents. See Declaration of Bruce L. Simon in Support of Direct
Purchaser Class Plaintiffs’ Motion for Attorney Fees Reimbursement of Ex-
penses, and Incentive Awards, ¶¶ 41–50, In re LCD (Oct. 28, 2011), ECF No.
4060.
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for that reason that the DPP counsel demanded common-ben-
efit reimbursement from the direct-action plaintiffs, arguing
that the class financed the endeavors on which the opt-outs
would likely rely in their own cases.77 The argument did not
fall entirely on deaf ears: at least some of the late-stage litigants
appreciated the opportunity to use somebody else’s work
product and chose to purchase it instead of developing the
material from scratch.78

Finally, during the opt-outs stage of In re LCD, the plain-
tiffs scheduled to have their day in court early blazed the trail
for the rest of the “opt-out class.” For example, a number of
“similarly situated” plaintiffs expressly relied on AT&T and
Motorola cases—backed with Juridica’s money to blaze the
trail and litigate certain points of law common to them all.79 In
addition, the Crowell group plaintiffs settled jointly with vari-
ous defendants, which dramatically shortened the filing-to-res-
olution time for those able to piggyback earlier lawsuits.

The identified pattern—that the costs of advancing law-
suits in related cases overlap, enabling cost-sharing and free-
riding—seems externally valid. Nothing suggests that the
multi-stage setup of In re LCD is unique to the particular case
or genre of antitrust litigation.

As shown in Figure 3, the idea of a cost overlap and its
free-riding potential could be represented as a stack of differ-

77. See Motion for Entry of an Order Compensating Direct Purchaser
Class Counsel for Work Product, at 6–8, In re LCD (Jan. 12, 2011), ECF No.
2315 (arguing that the DAPs “should pay their fair share for the substantial
benefits” they obtained from the work of the DPP counsel, which must not
be “unreasonably exploited by free-riders”); id. at 15–16 (contending that
during joint depositions class counsel sat first chair and did most of the
homework). The opt-out counsel countered that despite earlier develop-
ments they still needed to prove all factual and legal factors unique to their
individual cases and that class lawyers were reluctant to share—for example,
by denying opt-outs access to the discovery database developed jointly by
both classes.

78. For instance, an opt-out paid $200,000 to access opinions of the ex-
pert witnesses hired by class counsel; and the court explicitly approved ad-
ding all such payments to the class common fund. See In re LCD (Dec. 20,
2012), ECF No. 7400, at 3.

79. Note that the precedential cases of Motorola Mobility LLC v. AU Op-
tronics Corp., 775 F.3d 816 (7th Cir. 2015), cert. denied, 135 S. Ct. 2837
(2015), and AT&T Mobility LLC v. AU Optronics Corp., 707 F.3d 1106 (9th
Cir. 2013), were set by the third-party funded frontrunners of the Crowell
group of direct plaintiffs.
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ent-shaped sheets, where the area of each sheet represents the
cost of developing a case.

Figure 3: Overlapping costs of litigation. The expected cost re-
quired to resolve a lawsuit is represented as a colored area. Overlaps
between any two areas indicate the cost common to the two respec-
tive suits which may be shared (when the two litigants cooperate) or
avoided (by the litigant able to use another litigant’s input for free).
It follows that the marginal, case-specific cost is the part of an area
that does not overlap with any other surface in the stack.

But the benefit conferred by a predecessor case, whether
for free or for value, to all suits that succeed it, goes beyond
the opportunity to save on costs by using somebody else’s
achievements. The main advantage consists in the ability to in-
vest money in a case which, due to successes of an earlier law-
suit, has become less risky than it would have been on its own.
The benefit is not just the work done by another; it is an-
other’s successful result, yielded by resources dispensed under
risk.

The last remark is closely related to the notion that typi-
cally a legal process is not tantamount to a single roll of a dice,
but rather a series of such rolls, with litigants being able to
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make decisions and commit means gradually, as their case pro-
gresses and intermediate outcomes become known. For a hesi-
tant or money-constrained plaintiff the wait-and-see option
may be a difference between going to court and staying home.

As In re LCD advanced, the pace-setter of each stage paved
the road for the rest, making subsequent cases less costly and
less risky. Again, of particular notice is the role of the Govern-
ment as a third-party (from other plaintiffs’ point of view)
which not only funded and established an important element
of all private actions, but also acted before everyone else. A
financier would say that the DOJ was the “first money in”—
taking the greatest risk and allowing others to invest only after
the initial uncertainty has played out. Relatively speaking, class
actions carried medium risk, and opt-out suits were the safest.

Because the litigation risks cascades down over time and
the early-stage financing spills over, trickling down to later
stages, such complex-litigation arrangement may be called a
“litigation waterfall”: a process setup that enables a later-stage
claim holder to benefit, sometimes indirectly, from earlier,
favorable developments, by reducing the cost of the later suit
and the risk of its adverse outcome. Figure 4 illustrates the
concept.

Figure 4: The “litigation waterfall”. As time passes and the case
of the first-moving litigant successfully resolves common issues, the
benefit of such resolution “trickles down” to those whose actions are
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decided later, with each stage feeding the “benefit flow” with addi-
tional work product, adding to the benefit and reducing the risk of
the next-stage litigants.

CONCLUSION

The anecdote of In re LCD demonstrates that third-party
financing of business litigation has many facets. Straightfor-
ward agreements between a financier and a litigant do hap-
pen, but the majority of external capital reaches a dispute indi-
rectly.

The existing literature and academic discourse appears
unduly preoccupied with direct transactions between a finan-
cier and a lawsuit party, neglecting indirect stakeholders and
the impact their interests may have on the funded suit. It is of
note that despite the multitude and variety of capital sources
tapped by different groups featuring in the case, In re LCD saw
hardly any traceable capital funding extended to a litigant di-
rectly by a third-party financier. Direct transactions are but the
tip of the litigation financing iceberg, with much of its mass
submerged under the surface and receiving little scrutiny or
reflection.

Furthermore, the market for high-ticket litigation financ-
ing is usually not comprised of a series of isolated transactions.
It is a complex game among repeat-players who are able and
willing to benefit not just from their own resources, but also
from those made available by third parties. Such resources
may comprise capital invested by a third-party funder in an in-
dividual case, but they may also involve incidental third-party
funding—an opportunity to benefit from litigation work paid
for with money and sweat expended by others.

From the macro perspective of the litigation market as a
whole, the ability to leverage developments in other lawsuits
increases the practical impact of third-party funding of legal
claims. Because of the possibility that resources invested once
may be recycled multiple times, each third-party dollar poten-
tially buys more than a dollar worth of extra litigation. The
multiplier effect of third-party financing is all the greater in
complex litigation where the opportunity to behave strategi-
cally is far greater than in an individual case.

On the level of an individual case, it should be noted that
a given procedural framework or party configuration may have
far-reaching “side effects,” influencing which cases will sprout,
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how fast they will grow, and which resources will nourish them.
Conversely, parties may think of procedural choices or the
case alignment within a larger lawsuit mass through the prism
of their financial concerns. Those potential extralegal “side ef-
fects” of a procedural setup ought to be recognized both by
judges and litigants.
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INTRODUCTION

In the October 22nd, 2015 issue, the New York Times
Magzine posed a provocative question: “Should you be allowed
to invest in a lawsuit?” The question was the headline of an in-
depth article that examined the nascent but growing industry
of litigation finance, in which investors finance parts of legal
cases in hopes of sharing in the eventual settlements.1 The
writer, Mattthas Schwartz, honed in on the question: How does
litigation finance impact our justice system? Does it help or
hurt it?

Litigation financiers, Schwartz notes, talk about their
work as “expanding access to justice” by helping “Davids” fight
“Goliaths.” But Schwartz concludes differently: “when litiga-
tion financiers talk about expanding access to justice and

* Copyright © 2016 by Joshua Schwadron. Joshua Schwadron is CEO
and co-founder of Mighty, the world’s first online marketplace connecting
plaintiffs awaiting a fair legal settlement with the financing they need to con-
tinue living their lives.

1. Mattathias Schwartz, Should You Be Allowed to Invest in a Lawsuit?, N.Y.
TIMES MAG. (Oct. 22, 2015), http://www.nytimes.com/2015/10/25/maga
zine/should-you-be-allowed-to-invest-in-a-lawsuit.html?_r=0.

713



714 NYU JOURNAL OF LAW & BUSINESS [Vol. 12:713

standing up for the little guy, they generally mean helping mil-
lionaires pursue claims against billionaires.”2

Schwartz, it seems, was only exposed to a single slice of
the industry, large commercial financings, which likely in-
formed his conclusion. Moreover, his dismissal of the claim
that litigation finance promotes justice in a substantive man-
ner reveals a problem that all litigation financiers have to ad-
dress. The problem is not that litigation finance does not, on
the whole, help the “little guy”—it actually does so in many
different ways. The problem is that when litigation financiers
frame their work broadly as “enacting justice,” they often do so
primarily as a marketing exercise. Many do not appreciate,
and thus struggle at demonstrating, how many of their invest-
ments actually help bring about justice for many individuals
and organizations. The language of “justice” has been thrown
around carelessly and frequently within litigation finance, di-
luting both its meaning and rhetorical impact. If litigation fin-
anciers want outsiders to see the public merits of their work,
then they will need to move beyond rhetoric and provide a
robust and rigorous explanation of when and how their invest-
ments ensure that the civil justice system acts more justly.

To begin, litigation financiers need to establish a mean-
ingful set of criteria for what makes a financing “just” or not.
There are, of course, many examples of legal cases in which
there is no “little guy,” but which still receive financing. For
instance, some financiers will fund part of a Fortune 500 com-
pany’s legal case simply as a maneuver to prevent that com-
pany’s legal expenses from hitting its P&L statement, not be-
cause that company is in need of funds to pursue its case.3 But
there are many other financings that do enable the “little guy”
to pursue and obtain the justice that she deserves; those are
the examples that this industry should identify, highlight, and
celebrate.

The process of defining and celebrating financing’s over-
all positive effect on justice is especially important because reg-
ulators and policymakers are increasingly scrutinizing the soci-
etal, legal, and moral implications of litigation finance. If

2. Id.
3. Jennifer Smith, Investors Put Up Millions of Dollars to Fund Lawsuits,

WSJ, (April 7, 2013), http://www.wsj.com/articles/SB1000142412788732382
0304578408794155816934.
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policymakers reductively view litigation finance simply as a fi-
nancial exercise of investors looking for profit, backing mil-
lionaires in their legal fights against billionaires, then the en-
tire industry of litigation finance may face a long, uphill battle
for legitimacy.  But if they view it as a free-market lever that
helps bring justice to many people who have been systemati-
cally denied access to our legal systems due to a lack of re-
sources,4 then policymakers will likely ensure that the industry
has room not only to persist, but also to grow and thrive.

I.
LITIGATION FINANCE: JUSTICE-ORIENTED FINANCING

“Litigation finance” is really an umbrella name for dozens
of subcategories. The industry’s nomenclature is often differ-
entiated by the type of case (e.g. commercial, personal injury,
divorce, patent, etc.), by the party receiving the financing (e.g.
plaintiffs, defendants, appellants, attorneys, etc.), by the use of
proceeds (e.g. attorney fees, litigation costs, living and medical
expenses, etc.), and so on.

To introduce more clarity into this complicated and varie-
gated industry, N.Y.U. School of Law’s Center for Civil Justice
dedicated its 2015 annual conference to the topic of litigation
financing. At the conference, speaking as one of twenty-four
panelists in a group of industry leaders and academics from
around the country, I sought to explain and discuss different
subcategories of funding, each of which may raise different
conceptual, practical, and/or regulatory concerns.

I proposed that the most meaningful way to have this con-
versation is to introduce a new criteria: justice. Of course, “jus-
tice” is not a new idea within litigation finance, as many finan-
ciers claim their investments improve our civil justice system,
partly because of their incentives to frame their work as “jus-
tice-oriented.” But there hasn’t been a conversation about
what criteria we should use to determine whether a financing
is “justice-oriented.” That is an essential conversation, one that
I hope this paper will catalyze.

Broadly speaking, justice-oriented financings allocate and
utilize money to enable our civil justice system to be more just.

4. Particularly those who do not have the money to hire an attorney or
who cannot hold out for a verdict or fair settlement offer.
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It leverages money to equalize the playing field. Everything
else is just financing.

Which party has the most money should never matter, but
it often does. Too often, plaintiffs with meritorious cases re-
ceive less-than-fair settlements because they lack the resources
to put up a fair fight. Financing can increase these plaintiffs’
bargaining power, ensuring that the justice system works as it
is intended by enabling them to wait for a fair settlement or
their day in court. The logic is simple: If a lack of money is
part of the problem, then having access to more of it can be
part of the solution.

As Joanna Shepherd, an associate professor at Emory Uni-
versity School of Law, explains, when “third-party financiers in-
vest in cases brought by low-wealth plaintiffs, then the financ-
ing may remove cost barriers to justice.”5 Financing becomes
“justice-oriented” when it helps the “little guy” utilize money to
ensure that the outcome of a case is not determined by which
party has more of it.

In determining whether a financing promotes justice, it is
more important to examine the facts of a case than to evaluate
the intent of the financier. Justice-oriented financing does not
always stem from a straightforward desire for justice. After all,
financiers may fund the case of a disempowered plaintiff not
out of a sense of justice, but simply because they believe the
case has a good risk-return profile. Any boon to justice is sim-
ply an unintended, “positive side-effect,” as financiers ulti-
mately invest “to maximize the expected returns on their in-
vestments.”6

Figuring out whether a financing is “justice-oriented” will
require rigorous debate and conversation. I propose that we
begin by asking these two questions when examining a financ-
ing: is the money being used to finance a plaintiff who has a
meritorious case, and is a lack of money a barrier to fighting a
fair fight?

Let’s look at a few examples:
Peter Thiel, a famous venture capitalist and entrepreneur,

recently financed Terry Bollea’s (a.k.a. Hulk Hogan) lawsuit
against Gawker, a media company. Gawker had published a

5. Joanna M. Shepherd, Ideal Versus Reality in Third-Party Litigation Fi-
nancing, 8 J.L. ECON. & POL’Y. 593, 599 (2012).

6. Id.
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sex tape of Bollea, and so Bollea was suing for an invasion of
privacy. Thiel, who was outed by Gawker years earlier, invested
$10 million in Bollea’s legal fight out of what many believe was
a personal vendetta against Gawker. Whether Thiel’s motiva-
tion was “right” or “just” is beside the point. The fact is that
Bollea had a meritorious case (the jury decided in favor of
him), one that he said, despite being a celebrity, he would not
have been able to fully pursue without Thiel’s financial help.
Thiel’s investment is thus an example of justice-oriented fi-
nancing.

Here is yet another example. TechForward was a startup
founded in 2007 by two UCLA business school classmates look-
ing to develop a platform for people to lock in the value of
electronics that often depreciate quickly.7 This once-unique
idea of “trading in” electronics was clearly a smart one given its
popularity with retailers today, and the retail giant Best Buy
recognized the opportunity and engaged in a trial program
with TechForward’s platform in a number of stores.

Soon enough, Best Buy chose to breach its service agree-
ment by secretly copying TechForward’s proprietary analytical
model and start its own program based on TechForward’s
technology.8 It then proceeded to abruptly terminate its con-
tract with TechForward, betting that TechForward would not
have sufficient funds to fight a prolonged legal battle.

Best Buy was correct in that it had an enormous structural
advantage. Defendants enjoy what economists call “monop-
sony power,” which is just like monopoly power, except that
one buyer has all the market power instead of one seller. Es-
sentially, the defendant is the only legally authorized “buyer”
of the plaintiff’s liability claim. As Stephen Gillers, one of the
most prominent legal ethicists in the United States, explains:

[The defendant] is under no time pressure. It is, fur-
thermore, the only authorized purchaser of [the
plaintiff’s] claim, the only one allowed to bid on it.
Now it requires no MBA to recognize that if one per-

7. Interview with Jade Van Doren and Marc Lebovitz, TechForward, SO-

CALTECH.COM (Apr. 30, 2007), http://www.socaltech.com/interview_with_
jade_van_doren_and_marc_lebovitz_techforward/s-0008839.html.

8. Leena Rao, TechForward Wins $27M in Lawsuit Against Best Buy Over
Stolen Trade Secrets, TECHCRUNCH (Dec. 5, 2012), https://techcrunch.com/
2012/12/05/techforward-wins-27m-in-lawsuit-against-best-buy-over-stolen-
trade-secrets/.
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son is under duress and needs to sell something and
another person is the only one legally allowed to buy
it, the buyer has an enormous advantage.9

Best Buy’s bet almost paid off—until TechForward’s ven-
ture capitalists (VCs) stepped in.

NEA and First Round Capital, two of the world’s most
prominent VCs, were investors in TechForward when the
breach occurred. To keep TechForward out of bankruptcy,
they poured in roughly $750,000 to finance TechForward’s le-
gal case against Best Buy. TechForward’s VCs were not trying
to be charitable. They were trying to recoup their invested
funds, but they also wanted to hold Best Buy accountable. Josh
Koppleman, a partner at First Round Capital, explained, “We
needed to send a message . . . If big companies believe they
can violate agreements with immunity because a startup can’t
afford to sue them, it is bad news for every startup in the
ecosystem.”10 Although they probably would not refer to them-
selves as such, these two VC firms became litigation finan-
ciers the day they made that financing. Two years later,
TechForward won a $22 million verdict.

NEA’s and First Round Capital’s first priority was certainly
financial: to keep TechForward out of bankruptcy and to make
a profit. But, more to the point, their financing also enabled
the little guy to level the playing field. That is justice.

To be clear, in order for financing to act as a “great equal-
izer,” it is not enough for the plaintiff to have less money than
the defendant. As Schwartz points out, millionaires do have
less money than billionaires, but most millionaires still have
plenty of money to ensure that they receive a fair outcome.
Just like in political fundraising campaigns, once you pass a
certain point, the differences in capital become trivial.11 In
this case, TechForward did not just have less money than Best
Buy—it simply did not have enough money, period. And so it

9. Stephen Gillers, Waiting for Good Dough: Litigation Funding Comes to
Law, 43 AKRON L. REV. 677, 683 (2010).

10. Why First Round Capital Funded a Lawsuit, REDEYE.COM (Dec. 5, 2012),
http://redeye.firstround.com/2012/12/why-first-round-capital-funded-a-law
suit.html.

11. Chris W. Bonneau & Damon M. Cann, Campaign Spending, Diminish-
ing Marginal Returns, and Campaign Finance Restrictions in Judicial Elections, 73
J. POL. 1267 (2011).
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could not hold Best Buy accountable until it received financ-
ing.

What litigation financing does for plaintiffs is introduce a
threat to defendant’s monopsony power: competition. Instead
of being stuck with the defendant as the sole buyer, TechFor-
ward was able to sell equity of its company (where the only
asset was its lawsuit) to financiers and access critical liquidity,
empowering TechForward to make decisions free from duress.
Instead of being bullied into a cheap settlement by a deep-
pocketed defendant, TechForward was able to fight vigorously
for a fair resolution.

One can find many similar examples of how litigation fi-
nancing promotes justice across all of its traditional subcatego-
ries. Most subcategories will have a mix of justice-oriented
financings and regular financings; having robust criteria for
what “justice” looks like can help us sift through all the financ-
ings and highlight the ones that promote justice. But there is
one subcategory in which virtually every financing is justice-
oriented: personal injury.

II.
JUSTICE-ORIENTED FINANCING: PERSONAL INJURY

Personal injury financing is the subcategory most system-
atically oriented towards justice. In virtually every case, the
plaintiff is the “little guy” going up against a powerful defen-
dant.

Compared to most other plaintiffs, personal injury plain-
tiffs are more likely to lack the financial resources to fight a
fair fight. That is because an unexpected accident can often
have far-reaching consequences for the injured beyond the in-
jury itself. It can put a person out of work and bury her or him
under a growing pile of medical, living, and other expenses. In
the United States, many lawsuits take years to resolve. So if a
plaintiff is one of the seventy-six percent of Americans who are
living paycheck to paycheck, the years of waiting for a resolu-
tion may be worse than the accident itself.12 Most plaintiffs are
not trying to turn their injuries into a get-rich-quick scheme,
but rather trying to get through the worst days of their lives.

12. Angela Johnson, 76% of Americans Are Living Paycheck-to-Paycheck,
CNN.COM (June 24, 2013), http://money.cnn.com/2013/06/24/pf/emer
gency-savings/.
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In personal injury cases, injured victims are not usually
facing the party that harmed them, but large insurance com-
panies who are standing in on behalf of the offenders as “pro-
fessional defendants.” Insurance companies are well-aware
that plaintiffs lack the funds not just to last a long legal battle,
but to cover their basic living expenses.  Thus insurers often
prolong the legal process, waging a war of attrition that effec-
tively compels plaintiffs to accept quick, less-than-fair settle-
ments. It is a blatant injustice that happens daily, even in the
most clear-cut cases. It is called “frivolous defense,” a phrase
you will have heard much less frequently than “frivolous law-
suits,” even though many scholars believe it is the former that
causes our courts to clog, rather than the latter. Richard L.
Abel, Cornell professor of Law at UCLA, notes in an article in
the New York Law School Law Review that the real crisis in tort
litigation is “defendants who assert frivolous defenses, abuse
procedure, file hopeless appeals . . . all to discourage legiti-
mate claims and delay payment.”13

Best Buy is a behemoth, but its primary business is selling
electronics; like most defendants in commercial litigation
suits, it only engages in lawsuits once in a while. Insurance
companies, on the other hand, make their living trying to fig-
ure out how to minimize payouts—a report released by the
Consumer Federation of America details the various ways in
which insurance companies adjust computerized systems to
make sweeping, “lowball” claims to injured consumers.14

Not only do insurers bring the best legal experts and re-
sources to the table, but they also have invested millions upon
millions of dollars in long-term strategies such as PR cam-
paigns and congressional lobbying to tilt the system in their
favor. Just last year, The National Association of Mutual Insur-
ance Companies awarded State Legislature of the Year Awards
to three legislators who made personal injury plaintiff financ-
ing less accessible to consumers in Tennessee. Insurers are not
just good at the litigation game; they help write the rules. In

13. Richard L. Abel, How the Plaintiffs’ Bar Bars Plaintiffs, 51 N.Y. L. SCH.
L. REV. 345, 348 (2006–2007).

14. Mark Romano & J. Robert Hunter, Low Ball: An Insider’s Look at How
Some Insurers Can Manipulate Computerized Systems to Broadly Underpay Injury
Claims, CONSUMER FEDERATION OF AMERICA (June 4, 2012), http://www.con-
sumerfed.org/pdfs/Studies.ComputerClaims06-04-12.pdf.
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the personal injury market, defendants are systematically fa-
vored over plaintiffs.

When we talk about “expanding access to justice,” we typi-
cally mean ensuring that people have attorneys. But that defi-
nition is incomplete. While many PI plaintiffs have contin-
gency attorneys, they still may not have equal access to justice
if they cannot afford to wait for a fair settlement or for their
day in court. Delayed justice is no justice at all.

To be clear, insurance companies do serve a legitimate
and valuable purpose. Liability insurers rightly protect defend-
ants from financial catastrophe due to a single mistake, and
plaintiffs need a similar kind of protection. Litigation financ-
ing for plaintiffs meets that need, as it is the mirror equivalent
of what defendants receive through their liability insurance. As
Professor Charles Silver at University of Texas Law School ar-
gues, just as liability insurance shifts liability to insurers, plain-
tiff financing can shift the bulk of a plaintiff’s expenses, such
as medical bills and living expenses, to financiers, enabling
plaintiffs to get their full and just compensation.15

Despite their equivalence, today the PI market suffers
from a certain “ick factor,” as the idea of financing PI lawsuits
offends many people’s sensibilities. The great irony is that
when liability insurance first came on the market in the 1800’s,
it too was considered repugnant and dangerous.16 People be-
lieved that abdicating responsibility to a third party would in-
centivize recklessness, increase accidents, and distort the legal
system by introducing a non-party into the proceedings. Fast-
forward a century and this free market solution has become so
successful that car insurance is legally required in almost every
state.

It is clear that there is a dire and vast need for litigation
financing in the personal injury market. Not only does the per-
sonal injury market suffer from a greater systemic bias than
any other litigation finance market, but also the stakes are
often far higher. PI plaintiffs are fighting not for the health of

15. Charles Silver, Litigation Funding Versus Liability Insurance: What’s the
Difference?, 63 DEPAUL L. REV. 617.

16. New York Roundtable Interview with Professor Charles Silver on Litigation
Funding and Liability Insurance, BENTHAM IMF (May 16, 2014), http://www.
benthamimf.com/blog/blog-full-post/bentham-imf-blog/2014/05/16/new-
york-roundtable-interview-with-professor-charles-silver-on-litigation-funding-
and-liability-insurance.
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their businesses, but for their livelihoods and physical recov-
ery—there is no line of defense between them and their in-
jury. The scale and reach of the PI market are far greater as
well. Burford, a publicly traded company that finances corpo-
rate litigation, has originated almost one hundred financings
over its first seven years of existence.17 A typical PI financing
company will likely do more than one hundred financings in a
month. According to the National Highway Traffic Safety Ad-
ministration, car crashes caused over 3.8 million injuries in
2013.18 And that is just one type of accident that can trigger a
PI lawsuit.

Yet, the PI market is still one that is at best, ignored, and
at worst, derided, especially in comparison to its sexier, brain-
ier, and more interesting commercial counterparts. Admit-
tedly, some of the criticisms of the PI market are well-deserved.
Some of its early actors have acted more like predators than
rescuers. And since it appeals to the masses, it employs tactics
such as late-night TV infomercials, opening up the entire mar-
ket to ridicule. But when done correctly, personal injury fi-
nancing has far greater potential to help bring about justice
for millions of ordinary people who could not otherwise afford
it.

III.
THE WAY FORWARD

Litigation finance is at a critical juncture; in the next few
years, the brand and reputation of the entire industry will be
determined and solidified. Will litigation finance be tagged as
yet another exotic financial transaction, or will it be hailed as a
way of correcting some of the systemic inequities in our civil
justice system?

“Justice” is the banner that many litigation financiers are
waving, and rightly so—the reality is that many financings play
a significant role in ensuring that the civil justice system acts
the way that it is intended. But litigation financiers need to

17. FAQs, BURFORD CAPITAL, http://www.burfordcapital.com/faqs/ (last
visited Dec. 13, 2015).

18. Richard Reed, Estimated 35,200 US Traffic Deaths Reported in 2013,
CHRISTIAN SCI. MONITOR (Feb. 14, 2014), http://www.csmonitor.com/Busi
ness/In-Gear/2014/0215/Estimated-35-200-US-traffic-deaths-reported-in-
2013.
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develop a more robust understanding of when and how their
financings promote justice; if not, the language of “justice” will
be seen as mere marketing rhetoric.

For a shared definition of justice to develop, litigation fin-
anciers must step out of their silos, which are defined by rather
pointless and meaningless subcategories. They must recognize
that what unites them is also what makes their industry so spe-
cial: the power of litigation finance to dramatically and posi-
tively help people during what can be the worst days of their
lives.

“To name something is to own it,” Thomas Friedman of
the New York Times once wrote. Right now, the industry is
being named by others. It is on litigation financiers to come
together, clearly define, understand, and show—meaningfully,
not just rhetorically—the substantive impact that financing
can have on justice. Only then can litigation finance be de-
fined not by its cynical critics, but by its great social promise.
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INTRODUCTION

A variety of unflattering metaphors have been used to de-
scribe third-party financing of legal expenses—that is, financ-
ing not provided by the parties’ counsel, via a contingency-fee
agreement, or by liability insurers. Litigation financers have
been likened to gamblers in the courtroom casino,1 loan
sharks,2 vultures,3 Wild West outlaws,4 and busybodies muck-
ing about in the private affairs of others.5 The practice of liti-
gation financing is the new thing—after advertising, contin-
gent fees, and multidisciplinary practices—that threatens to
“degrade legal professionalism.”6 Now comes Judge Richard

1. Insight: High Rollers in the Courtroom Casino – Champerty and the Rise of
Litigation Finance, GARD (May 28, 2014) http://www.gard.no/ikbViewer/
web/updates/content/20740525/high-rollers-in-the-courtroom-casino-cham
perty-and-the-rise-of-litigation-finance; U.S. CHAMBER INSTITUTE FOR LEGAL

REFORM, SELLING LAWSUITS, BUYING TROUBLE: THIRD-PARTY LITIGATION FUND-

ING IN THE UNITED STATES 4 (2009).
2. Douglas R. Richmond, Litigation Funding: Investing, Lending, or Loan

Sharking?, 2005 PROF. LAW. SYMP. 17 (2005); Daniel Brook, Litigation by Loan
Shark, LEGAL AFFAIRS, Sept.–Oct. 2004, at 42. Predictably, someone stretched
the metaphor by announcing that a “sharknado” had descended upon the
state capital. See Travis Akin, Beware of “Lawsuit Loan Sharks”, BELLEVILLE

NEWS-DEMOCRAT (March 8, 2015, 8:17 AM), http://www.bnd.com/incom-
ing/article17739563.html. Is it too soon to declare that this comparison has
jumped the shark?

3. Mark Kantor, Third-Party Funding in International Arbitration: An Essay
About New Developments, 24 ICSID REV. 65, 66 (2009).

4. See Susan Lorde Martin, The Litigation Financing Industry: The Wild
West of Finance Should Be Tamed Not Outlawed, 10 FORDHAM J. CORP. & FIN. L.
55 (2004).

5. Roger Parloff, Have You Got a Piece of This Lawsuit?, FORTUNE, Jun. 13,
2011, at 68 (“Dress it up as you like, there’s something about all this secret
meddling in other people’s bitterest disputes and profiting from them that
doesn’t sit well.”).

6. Robert Weber, IBM GC Says: Beware Of Lenders Offering To Finance Your
Lawsuit, FORBES, Feb. 12, 2013 (“I fear the end result of allowing third-party
financing to flourish is a slow but steady shift away from the traditional un-
derstanding of law as a profession toward a conception of law as just another
money-making venture.”). The worry that the pursuit of profit will degrade
the legal profession into a “mere” business is a perennial one. See, e.g., In re
Petition of Felmeister & Isaacs, 518 A.2d 188, 193 (N.J. 1986) (“[A]ttorney
advertising raises the understandable and realistic concern that the legal
profession will degenerate into just another trade.”). Justice O’Connor de-
fended restrictions on lawyer advertising as a means of bolstering lawyer pro-
fessionalism. See, e.g., Shapero v. Kentucky Bar Ass’n, 486 U.S. 466, 488
(1988) (O’Connor, J., dissenting) (“[M]embership [in a profession] entails
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Posner to lend his prominence and rhetorical razzle-dazzle to
a new image, litigation trolls.

The impact of the comparison is undeniable. Everybody
hates patent trolls.7 They leech off a cooperative scheme de-
signed to enhance social welfare, appropriating unjustified pri-
vate rents. This rent-seeking behavior siphons off resources
that could be put to productive use and produces no offsetting
benefit, thus constituting a social deadweight loss.8 Moreover,
patent trolls do not innovate, and fostering innovation is the
raison d’être of the patent system.9 They therefore defile what
should be a pure system of encouraging invention, sullying it
with their purely profit-motivated behavior. Not only are pat-
ent trolls bad, but their badness goes deep. To call someone a
troll is to make a metaphysical claim, to assert that it goes
against the very nature of a thing to engage with it in a particu-
lar way.

When Judge Posner refers to purchasing all or part of a
legal claim as trolling, one would therefore expect some kind
of analysis showing what is wrong with a particular transaction.
On the face of it, there is nothing conceptually wrongful about
transactions in the proceeds of litigation. Legal claims are, af-
ter all, for the most part freely alienable. With the exception of
the prohibition in most states on the assignment of highly

an ethical obligation to temper one’s selfish pursuit of economic success by
adhering to standards of conduct that could not be enforced either through
legal fiat or through the discipline of the market.”). See also MICHAEL H.
TROTTER, PROFIT AND THE PRACTICE OF LAW: WHAT HAPPENED TO THE LEGAL

PROFESSION? (1997); Russell G. Pearce, The Professionalism Paradigm Shift: Why
Discarding Professional Ideology Will Improve the Conduct and Reputation of the
Bar, 70 N.Y.U. L. REV. 1229 (1996) (“[I]n contrast to businesspersons, who
maximize financial self-interest, lawyers altruistically place the good of their
clients and the good of society above their own self-interest”); Norman
Bowie, The Law: From a Profession to a Business, 41 VAND. L. REV. 741 (1988);
Tom C. Clark, Teaching Professional Ethics, 12 SAN DIEGO L. REV. 249, 251
(1975) (“[T]he primacy of service over profit is the criterion which distin-
guishes a profession from a business.”).

7. See Brian L. Frye, IP as Metaphor, 18 CHAP. L. REV. 735, 735 (2015)
(“Everybody hates intellectual property trolls. They are parasites, who abuse
intellectual property by forcing innovators to pay an unjust toll.”).

8. See Mark A. Lemley & A. Douglas Melamed, Missing the Forest for the
Trolls, 113 COLUM. L. REV. 2117, 2124–25 (2013) (reporting, but not necessa-
rily endorsing this critique).

9. Robert P. Merges, The Trouble with Trolls: Innovation, Rent-Seeking, and
Patent Law Reform, 24 BERKELEY TECH. L.J. 1583, 1587–89 (2009).
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“personal” claims such as those for bodily injury, defamation,
fraud, and legal malpractice, choses in action are freely assign-
able.10 (For example, defendants frequently assign insurance
bad-faith claims to the plaintiff’s lawyer as part of the settle-
ment of a personal-injury lawsuit.) Not only are most claims
assignable, but the proceeds of most non-assignable claims, such
as those for personal injury, are assignable.11 They may be
pledged as security for a loan, for example, under Article 9 of
the U.C.C.12 A stream of payments under a structured settle-
ment, even of a non-assignable personal-injury claim, can be
assigned and even securitized.13 Following the principle of the
assignability of the proceeds of a cause of action, a New York
state court recently held that a law firm cannot avoid an obli-
gation to make repayments under a revolving credit facility
where the lender has a security interest in the firm’s accounts
receivable, notwithstanding the prohibition on a lawyer shar-
ing legal fees with a non-lawyer.14 Not only are legal claims
assignable, but as long as the total amount of a fee is reasona-
ble,15 lawyers are permitted to profit from litigation. Contin-
gency fees give lawyers a personal interest, shared with their
clients, in the subject matter of the litigation.16 Indeed, the
albeit imperfect alignment of interests created by contingency
fees is a significant part of their justification. Thus, what makes
buying a legal claim trolling and not simply acquiring a prop-
erty interest that has long been recognized by law?17

10. See Anthony J. Sebok, The Inauthentic Claim, 64 VAND. L. REV. 61,
74–82 (2011).

11. Id. at 82–85.
12. U.C.C. § 9-102(a)(13)(B)(ii) (2000).
13. See Adam F. Scales, Against Settlement Factoring? The Market in Tort

Claims Has Arrived, 2002 WIS. L. REV. 859, 944–45.
14. Hamilton Capital VII, LLC v. Khorrami, LLP, 48 Misc.3d 1223(A),

2015 WL 4920281, at *1–6 (N.Y. Sup. Ct. Aug. 17, 2015). The fee-splitting
rule is NEW YORK RULES OF PROF’L CONDUCT, Rule 5.4(a).

15. Reasonableness is a defined term in the law of lawyering. See MODEL

RULES OF PROF’L CONDUCT r. 1.5(a) (AM. BAR ASS’N) and numerous cases
applying the rule.

16. See, e.g., Bruce L. Hay, Contingent Fees and Agency Costs, 25 J. LEGAL

STUD. 503, 509 (1996); Geoffrey P. Miller, Some Agency Problems in Settlement,
16 J. LEGAL STUD. 189 (1987).

17. See, e.g., Kelly, Grossman & Flanagan, LLP v. Quick Cash, Inc., 950
N.Y.S.2d 723 (N.Y. Sup. Ct. 2012) (stating that the litigation funder acquires
“ownership interest in proceeds for a claim” under New York law).
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Unfortunately, Judge Posner’s opinion does not answer
these questions. Most likely he was not really concerned with
giving an explanation of the concept of litigation trolls. The
case in question had bizarre facts and was decided on the prin-
ciple that a purchaser of a claim was not a judgment creditor
in good faith where the purchaser was, in effect, on both sides
of a transaction and in a position to manipulate the price of
the asset.18 One therefore wonders about the point of the gra-
tuitous swipe at the buying and selling of legal claims. Even
though Judge Posner was not sufficiently troubled to give an
explanation of the idea of trolling, something about invest-
ments in lawsuits bothered him. The aim of this Essay is to
delve into the reasons one might object to certain types of eco-
nomic transactions related to the legal system. More specifi-
cally, it looks at conceptual arguments against these prac-
tices—i.e. claims that something “just isn’t right” about an in-
vestment, even though in its economic substance it is
indistinguishable from accepted practices.

Broadly speaking, a critique of a practice like patent trol-
ling or third-party litigation financing can be instrumental or
conceptual. An instrumental argument against patent trolls
might be that, by aggregating a large number of patents and
overwhelming an alleged infringer with lawsuits, trolls are able
to force technology companies to pay royalties rather than
challenging potentially invalid patents or denying infringe-
ment.19 Sometimes one also encounters a different type of in-
strumental critique that patent trolls are doing something
sneaky or underhanded, or exploiting or abusing the patent
system.20 For example, the Supreme Court once said that nine-
teenth-century patent trolling “embarrasses the honest pursuit
of business with fears and apprehensions of concealed liens
and unknown liabilities to lawsuits and vexatious accountings
for profits made in good faith.”21 That is a different type of

18. See Carhart v. Carhart-Halaska Int’l, LLC, 788 F.3d 687, 691–92 (7th
Cir. 2015).

19. See Lemley & Melamed, supra note 8, at 2153. As they do throughout
their paper, Lemley and Melamed push back on this frequently voiced criti-
cism of patent trolls. It is offered here only as an example of an instrumental
argument that might be made.

20. See, e.g., Merges, supra note 9, at 1591.
21. Atl. Works v. Brady, 107 U.S. 192, 200 (1883) (quoted in Merges,

supra note 9, at 1595).
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instrumental critique—one that focuses on the violations of
duties owed as a matter of the governing law of patents and
the likelihood that the parties will be tempted to violate them
by the prospect of economic rewards.

Conceptual critiques are more elusive.22 This type of anal-
ysis does not have a particularly good reputation in the con-
temporary legal academy. The devastating attack on the reli-
ance by judges on “transcendental nonsense” and a noumenal
“heaven of legal concepts” still inspires caution in anyone
tempted to put forth a claim that property, a contract, or a
corporation is “really such-and-such,” in its essential form.23

Nevertheless, the argument that third-party financiers are liti-
gation trolls is, at its root, an appeal to the essential features of
the concept of a civil lawsuit. It may seem a bit quixotic to
attribute a metaphysical thesis to the U.S. Chamber of Com-
merce’s (the Chamber) Institute for Legal Reform, when the
Chamber is primarily fighting a public relations battle, but as a
scholar I cannot help but be puzzled by the claim that it is a
necessary truth that third parties cannot invest in lawsuits. The
Chamber and other critics of third-party litigation financing
want to argue that, in addition to the allegedly harmful im-
pacts on the rate of non-meritorious litigation and the cost of
defending lawsuits, allowing strangers to purchase legal claims
is somehow a violation of the natural order of things.24

If it were merely happenstance—a convention of Anglo-
American procedure—that third-party investment in legal
claims was unusual, and historically suspect, then it would be
open to observe that many practices we now take for granted
were once not only innovative but also a bit radical. Life insur-
ance, attorney contingent fees, and derivative contracts on ex-
change-traded commodities were all formerly regarded with
extreme suspicion. Futures contracts, for example, were seen
as no different from gambling, and life insurance was re-

22. See, e.g., Brian H. Bix, Raz, Authority, and Conceptual Analysis, 50 AM. J.
JURIS. 311 (2005).

23. For the classic takedown of formalist legal reasoning, see Felix Co-
hen, Transcendental Nonsense and the Functional Approach, 35 COLUM. L. REV.
809 (1935).

24. See, e.g., Michelle Boardman, Insurers Defend and Third Parties Fund: A
Comparison of Litigation Participation, 8 J.L. ECON. & POL’Y 673 (2012).
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garded as even worse—gambling on the possibility of death.25

Contingent fees, similarly, were “thought to stir up unwanted
litigation and involve unscrupulous lawyers in the nefarious
business of brokering lawsuits.”26 To forestall the argument
that third-party litigation financing is simply another innova-
tive form of investing, hedging risk, or accomplishing some
other financial end, critics have to rely on the strong thesis
that categories such as “gambling,” “insurance,” and “invest-
ment” are not conventional but somehow the meaning of
these concept terms is fixed by the natural world. Otherwise
litigation investment is likely to take its place alongside deriva-
tives and contingent fees as another once-controversial but
subsequently generally accepted financial product.

The argument in this paper will proceed by comparing, in
Section I, the conceptual critique of litigation financing with
two other areas in which it is claimed that some form of financ-
ing “just doesn’t sit right” in light of the nature and function
of the legal system. The first is patent trolling. The second is
private financing of campaigns for public office. Both compar-
ison cases involve the same basic issue, i.e. whether the com-
mercial practice of investing is somehow antithetical to the
practice considered in terms of its end or function. The ques-
tion is, therefore, what the analogies to patent trolls and cam-
paign contributions (judicial and non-judicial) tell us about
the third-party financing of lawsuits. Section II takes up this
question and concludes that there is no conceptual reason to
regard third-party financing as somehow incompatible with
the existing institutions and practices of the civil justice system.

25. See MICHAEL SANDEL, WHAT MONEY CAN’T BUY: THE MORAL LIMITS OF

MARKETS 144–48 (2012) (describing the slow path to acceptance for life in-
surance, as against the view that it manifested a ghoulish speculation in
death); Lynn A. Stout, Why the Law Hates Speculators: Regulation and Private
Ordering in the Market for OTC Derivatives, 48 DUKE L.J. 701 (1999) (recount-
ing a history of hostility toward contracts that were intended to be settled by
means other than the delivery of goods); Robert Merkin, Gambling By Insur-
ance—A Study of the Life Insurance Act of 1774, 9 ANGLO-AM. L. REV. 331–32
(1980).

26. CHARLES W. WOLFRAM, MODERN LEGAL ETHICS 527 (1986); see also Pe-
ter Karsten, Enabling the Poor to Have Their Day in Court: The Sanctioning of
Contingency Fee Contracts, A History to 1940, 47 DEPAUL L. REV. 231 (1998)
(recounting, but not endorsing, this view).
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I.
ARENAS OF TROLLING: CAMPAIGN FINANCING AND

ASSIGNMENTS OF PATENTS

The American legal system permits a significant amount
of investment in patent claims and an almost untrammeled
freedom for interested parties to donate to campaigns for po-
litical office.27 One significant limitation on political campaign
financing, recently recognized by the U.S. Supreme Court,28 is
an exception that proves the rule in an interesting way. In
states that elect judges in contested, partisan elections, candi-
dates for judicial office cannot personally solicit donations, al-
though donors are permitted to give money to the judge’s po-
litical campaign committee. Somehow privately funded politi-
cal campaigns are “trolls” when the elected officials are judges,
but instances of the exercise of First Amendment freedoms
when all other elected officials are concerned. As Chief Justice
Roberts explained, in an astonishingly question-begging pas-
sage, “Judges are not politicians, even when they come to the
bench by way of the ballot. And a State’s decision to elect its
judiciary does not compel it to treat judicial candidates like
campaigners for political office.”29 Similarly, the assertion of
patent rights is not restricted to patent-holders who intend to
“practice” the patent, by developing and marketing products
or services using the patented technology. Universities, for ex-
ample, may hold patent rights in technology and license it to
third parties in exchange for royalty payments. Yet the label of
“troll” is not often applied to universities. The next two sec-
tions therefore explore the analogies between litigation fi-
nancing and judicial campaign financing and patent trolling,
respectively, with the aim of better understanding this type of
critique.

27. See Citizens United v. Federal Election Comm’n, 558 U.S. 310 (2010).
On the subject of conceptual analysis, the first conceptual wrong turn in the
regulation of campaign financing was arguably the Court’s equating free
speech with donating to an election campaign in Buckley v. Valeo, 424 U.S.
1, 19 (1976).

28. Williams-Yulee v. Florida Bar, 135 S. Ct. 1656 (2015).
29. Id. at 1662.
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A. When are Candidates in Contested Elections not “Politicians”?
The battle of analogies will begin with contributions to

the campaigns of candidate for judicial office. The analogy
goes like this: the foundational normative ideal of the role of
judge is impartiality. A judge must decide cases based on a
“proper controlling factor” and not “some personal bias or im-
proper consideration.”30 This ideal is familiar from the ritual
of Senate confirmation hearings, at which appointees declare
that they will be like umpires calling balls and strikes, and
Senators from the opposing party work themselves into a
lather over evidence that the appointee will not be impartial.31

Into this pure practice of impartial adjudication intrudes the
grubby reality that most state judges are selected in public
elections.32 Some judicial elections are partisan, meaning that
candidates can identify themselves as part of the Republican,
Democratic, or a third party ticket.33 The Supreme Court has
held that the First Amendment permits candidates to state
their opinion on contested political issues.34 A candidate for

30. Caperton v. A.T. Massey Coal Co., 556 U.S. 868, 883 (2009).
31. As an illustration of the latter, consider the statement of Alabama

Senator Jeff Sessions, the ranking Republican member of the Senate Judici-
ary Committee, in response to President Obama’s nomination of Sonia
Sotomayor to the U.S. Supreme Court and President Obama’s expressed
hope that that she would bring her life experience and empathy to the Su-
preme Court: “I will not vote for, and no senator should vote for, anyone
who will not render justice impartially. Call it empathy, call it prejudice or
call it sympathy, but whatever it is, it’s not law. In truth, it’s more akin to
politics, and politics has no place in the courtroom.” Robert Barnes, Amy
Goldstein & Paul Kane, In Senate Confirmation Hearings, Sotomayor Pledges “Fi-
delity to Law,” WASH. POST, July 14, 2009, http://www.washingtonpost.com/
wp-dyn/content/article/2009/07/13/AR2009071301154.html.

32. See Williams-Yulee, 135 S. Ct. at 1662 (noting that, in thirty-nine states,
trial or appellate judges are elected, and that in Florida, appellate judges are
first appointed and then stand for retention elections every six years, while
trial judges are popularly elected unless the local jurisdiction uses merit se-
lection).

33. See Lawrence M. Friedman, Benchmarks: Judges On Trial, Judicial Selec-
tion and Election, 58 DEPAUL L. REV. 451, 451 (2009). Even in states in which
judicial elections are nominally nonpartisan, a great deal of partisan politics
enters into the campaign. See Roy A. Schotland, To the Endangered Species List,
Add: Nonpartisan Judicial Elections, 39 WILLAMETTE L. REV. 1397 (2003).

34. Republican Party of Minn. v. White, 536 U.S. 765 (2002) (invalidat-
ing a provision of the Minnesota Code of Judicial Conduct that prohibited a
candidate for judicial office from “announc[ing] his or her views on dis-
puted legal or political issues”).
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judicial office may, for example, announce that she will be
“tough on crime” or express her dismay with excessive litiga-
tion and its costs to businesses in the state. The result should
surprise no one. Judicial elections have become expensive,
dominated by organized interest groups, and often fought
around highly salient political issues like the death penalty or
same-sex marriage. In 2010 in Iowa, for example, nearly a mil-
lion dollars in out-of-state money was spent on a campaign
against retention of three justices on the Iowa Supreme Court
who had voted along with a unanimous court to strike down
the state Defense of Marriage Act.35 The American Bar Associ-
ation’s Code of Judicial Conduct tries to explain how it is that
judges can be elected and yet respect the value of impartiality
in adjudication: “Rather than making decisions based upon
the expressed views or preferences of the electorate, a judge
makes decisions based upon the law and the facts of every
case.”36 If that were the case, however, what would be the point
of raising money to target judges who vote the “wrong” way?
Focus group studies show that many voters do not acknowl-
edge a difference between the role of judges and non-judicial
elected officials.37 In a democracy, these voters may have a
point, as the long debate over the countermajoritarian diffi-

35. See Roy A. Schotland, Iowa’s 2010 Judicial Election: Appropriate Accounta-
bility or Rampant Passion?, 46 COURT REV. 118, 118–19 (2010). A well-known
precedent for the Iowa election was the defeat of California Supreme Court
Chief Justice Rose Bird and two other Justices in retention elections, moti-
vated by their opposition to capital punishment. See Friedman, supra note 33,
at 456. It is ironic, given the opposition to third-party litigation financing by
the U.S. Chamber of Commerce and its Institution for Legal Reform, that
the Chamber and allied tort-reform groups contributed heavily to a cam-
paign in Illinois designed to seat a justice on the State Supreme Court who
would be friendly to the Chamber’s anti-regulation and anti-litigation
agenda. See Burt Brandenburg & Roy A. Schotland, Justice in Peril: The Endan-
gered Balance Between Impartial Courts and Judicial Election Campaigns, 21 GEO. J.
LEGAL ETHICS 1229, 1229–31 (2008). The Chamber’s concern for keeping
the justice system unsullied by money is apparently a case of sauce for the
goose, but not for the gander.

36. ABA MODEL CODE OF JUD. CONDUCT, Canon 4, R. 4.1 cmt. [1] (2010).
37. Schotland, supra note 35, at 123. Courts sometimes agree. The Elev-

enth Circuit, for example, considering disciplinary charges brought against a
judicial candidate, said that “the distinction between judicial elections and
other types of elections has been greatly exaggerated.” Weaver v. Bonner,
309 F.3d 1312, 1321 (11th Cir. 2002).
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culty in constitutional law shows.38 Judges make policy, and
policy-makers should be accountable to the voters.39

Yet the value of democratic accountability must contend
with the government’s interest in “preserving public confi-
dence in the integrity of the judiciary.”40 Not only is there a
vital state interest in the fairness and integrity of the judicial
system, but there is an equally compelling interest in safe-
guarding the public’s confidence in the system.41 This interest
underlies the regulatory approach of the ABA Code of Judicial
Conduct, which instructs judges not only to avoid impropriety
but also the appearance of impropriety. The Florida judicial
conduct rule at issue in Williams-Yulee prohibits judges from
personally soliciting campaign funds.42 Chief Justice Roberts,
writing for the Court majority, cited his most illustrious prede-
cessor as Chief Justice for the proposition that a judge must
“observe the utmost fairness” and strive to be “perfectly and
completely independent, with nothing to influence or control
him but God and his conscience.”43 He admitted that the ma-
jority of elected judges strive to be, and in fact mostly succeed
in being, fair and impartial. Empirical evidence is unclear
about the effect of campaign donations on judicial decisions;
even if judges decide in ways that favor their donors’ interests,
this may not establish a causal connection, because donors
may support judges with whom they feel ideologically compati-
ble, and the judge’s ideology may determine the decision.44

Nevertheless, Florida has a compelling state interest in avoid-

38. ALEXANDER BICKEL, THE LEAST DANGEROUS BRANCH 16–17 (Bobbs-
Merrill Company 1962).

39. Friedman, supra note 33, at 452. Following out the principle of demo-
cratic accountability to its logical implication, interest groups in several
states have distributed questionnaires to judicial candidates asking about
their views on issues such as abortion, assisted suicide, human cloning and
same-sex marriage; theories of judging such as “strict constructionism” vs.
“the living document approach”; and even “which former president best rep-
resents your political philosophy—Kennedy, Carter, Reagan, or Bush.” Id. at
464–65.

40. Williams-Yulee v. Florida Bar, 135 S. Ct. 1656, 1666 (2015).
41. Caperton v. A.T. Massey Coal Co., 556 U.S. 868, 889 (2009).
42. CODE OF JUD. CONDUCT FOR THE STATE OF FLA., Canon 7C(1) (cited

in Williams-Yulee, 135 S. Ct. at 1663).
43. Williams-Yulee, 135 S. Ct. at 1667 (citing Address of John Marshall, in

PROCEEDINGS AND DEBATES OF THE VIRGINIA STATE CONVENTION OF

1829–1830, at 616 (1830)).
44. Friedman, supra note 33, at 469–71.
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ing the “regrettable but unavoidable appearance that judges
who personally ask for money may diminish their integrity.”45

This is the case even though judges may in fact obtain money
from private donors, serve as treasurer of their political cam-
paign committees, learn the identity of donors, and even write
thank-you notes to donors.46 Perhaps this does not rise to the
level of underinclusiveness that undermine the state’s asser-
tion of a compelling interest,47 but it does seem like a strange
approach to regulation. Florida is not seeking to ban cam-
paign contributions in light of concerns about actual biased
adjudication, but it will prohibit judges from asking for contri-
butions, because the public might think judges are biased. Par-
ticularly in light of the noise and intensity of modern issue-
driven judicial election campaigns, Florida’s approach seems a
bit like trying to prevent forest fires by prohibiting television
coverage of forest fires.

Justice Ginsburg’s concurring opinion better highlights
the deep conceptual tension in the field of judicial elections
and campaign finance. If they are different from other elected
officials, it is because judges are not expected to be directly
attentive to the concerns of their constituents.48 Whatever one
thinks of campaign finance decisions like Citizens United and
Buckley, they do reflect a strong conception of democratic ac-
countability. Voters and donors support candidates who are
expected to be responsive to their beliefs and interests.49 As
Justice Ginsburg puts it, however, “when the political cam-
paign-finance apparatus is applied to judicial elections, the dis-
tinction of judges from politicians dims.”50 If that distinction is
blurred, the effect may be to reopen the normative issue that
Chief Justice Roberts tried so hard to dodge—i.e. whether
judges ought to behave more like politicians, in the sense of
being responsive to the will of voters. Justice Scalia’s dissenting
opinion makes exactly this point. “A Court that sees impropri-
ety in a candidate’s request for any contribution to his election
campaign does not much like judicial section by the people.”51

45. Williams-Yulee, 135 S. Ct. at 1667.
46. Id. at 1663.
47. Id. at 1669–70.
48. Id. at 1674 (Ginsburg, J., concurring).
49. See McCutcheon v. FEC, 134 S. Ct. 1434, 1441 (2014).
50. Williams-Yulee, 135 S. Ct. at 1674 (Ginsburg, J., concurring).
51. Id. at 1681 (Scalia, J., dissenting).
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Justices Ginsburg and Scalia both recognize that there are cer-
tain features that make judges a particular type of public offi-
cial, distinct from others. If interested individuals and groups
can donate to judicial election campaigns in the hopes of
electing judges who agree with their positions on contested
policy issues, then judges are no different from legislators. The
only difference is that Justice Ginsburg would prefer not to see
this distinction eroded, while Justice Scalia rather gleefully
imagines a judiciary shaken out of its self-image of “oracular
sanctity,”52 and brought down from its perch of “great remove
from the (ugh!) People.”53

The important thing about Williams-Yulee for the issue of
third-party litigation financing is the pattern of analysis used
by all the Justices. Although on its face a First Amendment
case, Williams-Yulee is also about the nature of the judicial role
and its essential features that distinguish it from other roles.
Motivating the Florida rules of conduct for judicial candidates
is a concern that, as Justice Ginsburg puts it, allowing too
much of the apparatus of political campaign financing to in-
trude into the field of judicial elections might have the effect
of turning judges into politicians in a bad sense. (Justice Scalia
seems to want them to be politicians in a good sense.) The
danger here is not instrumental or pragmatic, but conceptual.
It is that there will no longer be a distinction between judges
and politicians, just as one might say tablet computers have
blurred the distinction between laptops and smartphones. The
question to be taken up in Section I.C is whether this concep-
tual boundary-blurring is a bad thing and, if so, what can be
done about it.

B. When are Non-Practicing Entities Patent Trolls?
The “troll” label originated to describe individuals or enti-

ties other than inventors who assert patent claims. The threat
of an infringement action can be used as leverage in the nego-
tiation over patent licensing, between the patent owner and
the firm manufacturing a product incorporating the patented
technology. Patents are, of course, a form of property, and one
of the hallmarks of property is that it is freely alienable. A mar-
ket therefore exists in patent rights, which can be sold, ac-

52. Id.
53. Id. at 1682.
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quired, and licensed. Some patent owners engage in manufac-
turing products based on an invention (i.e. “practicing” a pat-
ent); others only in licensing. Universities, for example, may
develop technology that they do not intend to commercialize
directly, although they would be willing to license it to others
who will manufacture and sell products based on the technol-
ogy.54 Other firms formerly practiced the patents they owned,
but due to technological changes, have been transformed into
non-practicing entities, licensing the technology to other man-
ufacturers. Eastman Kodak and Texas Instruments are perhaps
the best known firms that have found themselves in this situa-
tion. Some non-practicing entities—patent aggregators—go
around acquiring portfolios of patents, seeking to license
them to other firms who will manufacture products using the
patented invention. As in many markets, there may be middle-
men or brokers, who in this case match manufacturing firms
with patent owners so that the technology can be licensed.
Middlemen, of which patent aggregators are arguably an ex-
ample, reduce information costs and contribute to the effi-
ciency of the market for patent rights. Given this admittedly
simplified description of the market, what justifies the conclu-
sion that a non-practicing patent owner is engaged in troll-like
behavior?

Robert Merges argues that trolling is the assertion of a
patent right where the resulting exchange creates no social
welfare gain.55 The resolution of an infringement action, or a
bargain in the shadow of the law of patent infringement, may
seem like a Pareto-optimal exchange. Acquiring patents is
costly, and so the patent owner requires a royalty greater than
the acquisition cost; on the other side of the transaction, the
licensee presumably would not have agreed to pay royalties if it
did not believe it possible to make money by selling products
incorporating the patented technology. In this transaction, the
patent owner gets paid, the licensee practices the technology,
and everyone is better off—right? Wrong, says Merges. Patent
trolls are like blackmailers, who offer to keep information se-
cret in exchange for payment. The target of the blackmail at-
tempt can be said to be better off making the payment—pre-

54. See Mark A. Lemley, Are Universities Patent Trolls?, 18 FORDHAM INTELL.
PROP. MEDIA & ENT. L.J. 611 (2008).

55. Merges, supra note 9, at 1600.
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sumably secrecy is worth more to the target than the amount
paid—yet blackmail is a crime. Blackmail is a significant puzzle
in the theory of criminal law,56 but Merges largely brushes the
puzzling aspects of blackmail aside by asserting that some
transactions are wrong because they are socially wasteful. The
obvious rejoinder is that if a transaction is Pareto-efficient, it is
by definition not wasteful. To which Merges responds by quot-
ing Ronald Coase’s analysis of blackmail:

The blackmailer’s actions generate fear and anxi-
ety—blackmailing involves more than the employ-
ment of resources which leave the value of produc-
tion unchanged—it causes real harm which reduces
the value of production. . . . The victim, once he suc-
cumbs to the blackmailer, remains in his grip for an
indefinite period. It is moral murder . . . it is only
certain threats in certain situations which cause harm
on balance and in which the harm is sufficiently great
as to make it desirable that those making them
should be prosecuted and punished.57

The “moral murder” label shows that there is a lot more
going on with blackmail than merely a social deadweight loss.
Blackmail is the wrong kind of transaction.58 It departs from
the paradigm of a purely voluntary exchange by interfering
with the target’s deliberation for impermissible reasons.59

Trolling, then, would be an assertion of an infringement
claim for the wrong reasons. Legitimate inventors and middle-
men contribute to the overall goal of the patent system, which
is innovation; patent trolls, by contrast, are engaging in rent-
seeking, obtaining a private benefit without any corresponding
public benefit related to innovation. The dividing line be-
tween trolls and non-trolls, whether universities, patent aggre-
gators, or other non-practicing entities, is highly contextual

56. See, e.g., James R. Shaw, The Morality of Blackmail, 40 PHIL. & PUB. AFF.
165 (2012); Mitchell Berman, The Evidentiary Theory of Blackmail: Taking Mo-
tives Seriously, 65 U. CHI. L. REV. 795, 796–97 (1998); Leo Katz, Blackmail and
Other Forms of Arm-twisting, 141 U. PA. L. REV. 1567 (1993); Michael Gorr,
Liberalism and the Paradox of Blackmail, 21 PHIL. & PUB. AFF. 43 (1992).

57. Merges, supra note 9, at 1600–01 (quoting Ronald H. Coase, The 1987
McCorckle Lecture: Blackmail, 74 VA. L. REV. 655, 675–76 (1988)).

58. Id. at 1601 (“Blackmail is part of a broader pattern in which the legal
system sorts out which voluntary transactions ought to be enforced.”).

59. See Berman, supra note 56, at 831–32.
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and requires judgment to locate. “Trolling . . . is a matter of
behavior rather than status. One can act as a troll, but it will
usually not be true that one simply is a troll. The ‘troll line,’ in
other words, must be policed case-by-case and fact-by-fact.”60

It has proven difficult to give general theoretical criteria
for the location of the “troll line.” Mark Lemley and A. Doug-
las Melamed have made an admirable attempt, describing in
detail numerous business models that might be regarded as
trolling, but in most cases noting where there may be a legiti-
mate, innovation-related justification for the activity.61 For ex-
ample, royalty payments to non-practicing entities are eco-
nomically indistinguishable from cross-licensing arrangements
entered into by competing practicing entities; the only differ-
ence is that monetizing a firm’s intellectual property portfolio
may actually increase its value.62 Critics of patent trolls have an
intuitive sense that trolling involves rent-seeking and does not
contribute to innovation, but in practice this distinction can
be hard to apply. However, the general approach of contrast-
ing private and public purposes may be a promising way to get
at the “wrong sorts of reasons” critique of trolls.

C. Responses to the Threat of Blurred Lines Between Acceptable
Transactions and Trolling

If one believes that a feature of an institution or role, such
as allowing personal solicitation of campaign contributions by
judicial candidates or the assertion of patent claims by non-
inventors or non-practicing entities, creates a danger of funda-
mentally transforming the institution or role, there are at least
four possible positions one can take.

First, accept that the danger exists—e.g., that too much of
the apparatus of campaign financing can turn judges into poli-
ticians—but believe that sensible, tailored regulations can mit-
igate the risk. This is, in effect, the position of the Florida
Code of Judicial Conduct and the approving opinion of Chief
Justice Roberts in Williams-Yulee. In the context of patent trol-
ling, pending House and Senate bills attempt to reduce the
costs of undesirable patent lawsuits (however they are defined)
using familiar litigation-reform mechanisms such as height-

60. Merges, supra note 9, at 1611.
61. Lemley & Melamed, supra note 8.
62. Id. at 2134–37.
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ened pleading standards, fee-shifting, and limitations on dis-
covery.63

Second, deny that the danger exists, because either the
role is robust enough to resist erosion by the addition of some
new feature, or the new feature is marginal to the essential
functions of the role. For example, at one point in his dissent
in Williams-Yulee, Justice Scalia notes that, for most of our his-
tory, judicial elections have coexisted with personal solicita-
tions by judges of campaign contributions.64 This is meant to
show that judges are not corrupted into politicians merely by
asking for contributions. Some prominent patent scholars, in-
cluding Mark Lemley, have argued that the dangers associated
with patent trolling are greatly exaggerated, except in limited
circumstances.

Third, deny that the predicted outcome is actually a dan-
ger. As Justice Scalia seems to be saying in Williams-Yulee, if
judges do become politicians, it would be a cause for celebra-
tion. Similarly, some observers of the patent scene have as-
serted that non-practicing entities perform a valuable function
as middlemen or clearinghouses that reduce the transaction
costs of licensing and marketing patented technology.65 In Lee
Drucker’s contribution to this symposium, he asserts that a
lawsuit simply is a financial asset. The boundaries between the
two have blurred, but the result should not be consternation
but acceptance.

Fourth, believe the danger is so great that it cannot be
avoided by reasonable regulation, and thus the practice ought
to be banned altogether. This is the strongest critique of pat-
ent trolls, illustrated by Robert Merges’s contention that trol-
ling is akin to blackmail. In the context of judicial campaigns,
one might argue that judicial elections ought to be abolished
altogether and replaced with a pure appointment system.

In the context of litigation financing, the Chamber’s argu-
ment is a version of the fourth option. It does not concede
that any danger associated with third-party financing, such as
increasing rates of meritless litigation or interfering with the

63. See, e.g., Ryan Davis, 4 Differences In The House And Senate Patent Troll
Bills, LAW 360 (Apr. 30, 2015), http://www.law360.com/articles/650207/4-
differences-in-the-house-and-senate-patent-troll-bills.

64. Williams-Yulee v. Florida Bar, 135 S. Ct. 1656, 1678 (2015).
65. See, e.g., Lemley & Melamed, supra note 8, at 2157.
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attorney-client relationship, can be addressed by reasonable
regulation. Nor does it consider the possibility that the institu-
tions and procedures of the civil justice system may be suffi-
ciently robust to withstand whatever pressures are created by
third-party financing. Rather, its argument is that, by introduc-
ing commercial motivations into what should be a purely jus-
tice-motivated domain, third-party financing distorts or defiles
the institution in a way that cannot be counteracted by regula-
tion. That is the sense in which it is a conceptual argument
and an appeal to the idea of trolling. As Section II will con-
tend, however, the Chamber relies upon an ideal of litigation
as a pure domain of justice that is unrecognizable as a descrip-
tion of actually-existing practices.

II.
WHO WINS THE BATTLE OF ANALOGIES?

The conceptual arguments against judicial campaign fi-
nance and assertions of patent claims by non-practicing enti-
ties may be seen as variations on familiar anti-commodification
arguments.66 Commodification is the introduction of market
modes of valuation into practices that, by their nature, ought
to be valued in different ways.67 For example, one might criti-
cize prostitution as valuing sexual relations under a descrip-
tion (something that can be exchanged for money) that mis-
describes the way in which people ought to value sex—i.e. as a
way of sharing joy and expressing intimacy—as part of a wider
view about what is involved in human flourishing. The “ought”
here is contestable, but should not scare us off. Normative ar-
guments frequently presuppose an end that makes a practice
intelligible, and values are simply those reasons that explain an
action in terms of the ends of a practice.

Some practices, like banking and finance, have purely
commercial ends. Other practices, such as work for many peo-
ple, have a plurality of ends; we may work because the job is

66. See W. Bradley Wendel, Alternative Litigation Finance and Anti-Com-
modification Norms, 63 DEPAUL L. REV. 655 (2014).

67. See, e.g., SANDEL, supra note 25, at 100; ROBERT SKIDELSKY & EDWARD

SKIDELSKY, HOW MUCH IS ENOUGH? MONEY AND THE GOOD LIFE (2012);
MARGARET J. RADIN, CONTESTED COMMODITIES 175 (1996); ELIZABETH

ANDERSON, VALUE IN ETHICS AND ECONOMICS (1993); Margaret Jane Radin,
Market-Inalienability, 100 HARV. L. REV. 1849 (1987).
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intrinsically satisfying, but also in order to earn money to
purchase other things. Unlike having sex in exchange for
money, valuing one’s job as a means of earning a living is not
necessarily a distortion of the value of work. With respect to
some occupations, however, it may be a mis-description of the
value of that calling to pursue it exclusively or even primarily
for money. The traditional professions of medicine, law, and
the clergy are often said to involve sources of intrinsic mean-
ing that to some extent displace commercial motives for prac-
titioners.68 That ideal strikes many modern lawyers as anachro-
nistic and sentimental; they are squeezed financially from both
sides, by burdensome student loan payments and a fiercely
competitive market for legal services and do not have the lux-
ury of caring about their work only for its intrinsic rewards.
Still, the ideal is not mysterious, even if it is elusive. It is at least
possible to recognize that making a living is distinct from the
intrinsic satisfactions of one’s work. Professional occupations
can offer meaning and satisfaction along with a decent
paycheck, in a way that is difficult to imagine in connection
with jobs like working on an assembly line or in the checkout
line at Wal-Mart.

Conclusions about how one ought to value something are
reached by reflection on the nature and purpose of that thing.
This sounds a bit woolly, but in fact it is perfectly ordinary. For
example, critics of patent trolls begin with an express or tacit
premise that the patent system has as its end the encourage-
ment of innovation. Buying up a bunch of patent claims and
holding out for an exorbitant licensing fee is antithetical to
this end. It is buying and selling patents for the wrong reasons.
Similarly, the Florida judicial conduct rule at issue in
Williams-Yulee, and the approving opinion of Chief Justice
Roberts, is motivated by the belief that judging aims at an end
that is distinctive from politics. (Justice Scalia, like many critics
of judicial review, seeks to collapse or at least reduce the dis-
tance between the practices of judging and politics.) The ques-
tion to which this essay has been leading up is, therefore, what
is the nature and purpose of civil litigation?

Judges have had something to say about this question
when confronted with practices such as the assignment of

68. See, e.g., MIKE W. MARTIN, MEANINGFUL WORK: RETHINKING

PROFESSIONAL ETHICS (2000).
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causes of action. Most civil claims, of course, are freely aliena-
ble, but a narrow category of particularly personal claims are
covered by anti-assignment rules. Causes of action for profes-
sional malpractice, for example, are not assignable in many
states. A California court explained the reason for this prohibi-
tion:

The assignment of such claims could relegate the le-
gal malpractice action to the market place and con-
vert it to a commodity to be exploited and trans-
ferred to economic bidders who have never had a
professional relationship with the attorney and to
whom the attorney has never owed a legal duty, and
who have never had any prior connection with the
assignor or his rights. . . . The almost certain end re-
sult of merchandizing such causes of action is the lu-
crative business of factoring malpractice claims which
would encourage unjustified lawsuits against mem-
bers of the legal profession, generate an increase in
legal malpractice litigation, promote champerty and
force attorneys to defend themselves against stran-
gers. The endless complications and litigious intrica-
cies arising out of such commercial activities would
place an undue burden on not only the legal profes-
sion but the already overburdened judicial sys-
tem. . . .69

This passage reveals both instrumental and conceptual
analysis of the practice of claim assignment. The instrumental
argument—common in criticisms of third-party litigation fi-
nancing—is that allowing assignments would encourage unjus-
tified lawsuits and lead to complicated and burdensome litiga-
tion. It is unexplained why anyone would purchase a non-meri-
torious and therefore valueless lawsuit; that would make no
more sense than buying a car that does not run or a parcel of
Florida swamp land. The point, however, is to differentiate
that argument formally from the other critique in the passage.
Assignment of malpractice claims tends to commodify them.
Why? Because the purchaser is a stranger to the claim—he or
she is someone with whom the attorney has never had a profes-

69. Goodley v. Wank & Wank, Inc., 133 Cal. Rptr. 83, 87 (Ct. App. 1976);
see also Sebok, supra note 10, at 68 (quoting same).
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sional relationship and therefore to whom the attorney has
never owed a duty.

The label of trolling signifies buying and selling some-
thing for the wrong reasons. The discussion of the anti-assign-
ment rule suggests that third parties always have the wrong
reasons when they involve themselves in lawsuits to which they
were strangers ex ante. This argument proves too much, how-
ever. Only some highly personal claims are subject to the anti-
assignment rule; most claims are freely alienable. Breach of
contract and patent infringement claims, for example, are
readily assignable. On one view of litigation financing, the free
alienability of claims allows them to be aggregated and pur-
sued more efficiently by claimholders who have broken the ex-
pensive monopsony of client representation by lawyers pursu-
ant to contingent fee agreements.70

There is nevertheless a core claim within anti-trolling
rhetoric that has some plausibility; interestingly, this claim
overlaps with some of the reasons the Court was uncomforta-
ble with private funding of judicial campaigns in
Williams-Yulee. The core objection to all of these practices is
that they threaten to erode the public realm.71 A cause of ac-
tion may be alienable, but it is not a purely private good. Soci-
ety as a whole benefits from the resolution of disputes with
reference to public values, and the articulation of reasons by
judges that provide public resources for understanding, criti-
quing, and reforming the law. The reason for the discomfort
with privately financed judicial election campaigns is that, as
the Court said, judges are not exactly politicians, in the sense
that they do not simply and straightforwardly represent the in-
terests of constituents. Rather, they have obligations to the law
that differ from those of legislators and executive officials.
Similarly, we criticize patent trolls for abusing a system that is
intended at least in part to produce the public good of innova-
tive and beneficial new technologies. An actor within the civil
justice system might likewise be called a litigation troll if its
private interests predominate over what should be the public
end of the system.

The trouble with this argument, as the dated cite to Owen
Fiss’s Against Settlement article suggests, is that this ship has long

70. Scales, supra note 13, at 950–51.
71. See Owen M. Fiss, Against Settlement, 93 YALE L.J. 1073 (1984).
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since sailed. Alternative dispute resolution (ADR) advocates
largely won the day against Fiss and others who sought to pre-
serve litigation as an essentially public good. Courts now rou-
tinely order parties to mediate claims and, of course, enforce
most arbitration clauses in contracts between businesses and
consumers. As Thomas Coyle’s contribution to this symposium
shows, the judicial enforcement of anti-aggregation clauses in
contracts erects almost insuperable barriers to vindicating le-
gal rights where the economic value of an individual party’s
claim is insufficient to make a lawsuit worthwhile. Whatever
public value would be lost by enforcing arbitration and anti-
aggregation provisions is thought to be compensated by speed-
ier, less expensive resolution of disputes. Other practices, such
as the widespread use of unpublished decisions by appellate
courts, have eroded the public’s access to law. Society appears
to be able to tolerate significant incursions of private processes
into the litigation system without thereby concluding that its
essentially public nature has been compromised. Litigation fi-
nancing is, if anything, a change of much lesser magnitude
than the widespread use of ADR. The number of cases funded
is miniscule in proportion to the total number of civil lawsuit
filings. More importantly with respect to the conceptual argu-
ment, litigation financing does not change the underlying re-
lationships between the opposing parties and their counsel.
Litigation funding agreements prohibit funders from exercis-
ing control over the conduct of litigation, including the selec-
tion of counsel, strategic decision-making and, most impor-
tantly, the settlement of claims. Funders are true strangers to
the underlying litigation, and while that distance may some-
times prompt an evaluation like Judge Posner’s, it is what actu-
ally prevents funders from being litigation trolls.

The “wrong sorts of reasons” critique is much less sweep-
ing than its proponents would have us believe. To a significant
extent, litigation has been privatized, and strangers to the un-
derlying dispute, including liability insurers and plaintiffs’ con-
tingency lawyers, are permitted to own a share of one side of
the lawsuit and even profit from it. It is certainly conceivable
that a much narrower, carefully tailored version of the critique
may have some bite. For example, in comments at the sympo-
sium, Stephen Gillers suggested that litigation financing must
make the plaintiff better off in some material respect, and that
the client cannot merely be a notional presence or a necessa-
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rily but inconvenient vehicle for the lawyer and the funder to
make a lot of money. This test may be vague and unenforce-
able as a legal standard, but it does capture something that
seems disquieting to observers of third-party litigation financ-
ing.

In a similar vein, I have insisted that a litigation financing
relationship not interfere unduly with the independent profes-
sional judgment of the lawyer representing the plaintiff.72 Law-
yers sometimes play the valuable role of introducing beneficial
inefficiencies into a market—functioning as grit, rather than
grease.73 If they understand their clients’ claims only from a
financial point of view, as assets with value that can be carved
up and alienated in various ways, lawyers are missing an essen-
tial aspect of their ethical obligations. But the response to this
risk should not be to introduce overbroad and heavy-handed
regulation. There are all sorts of risks to lawyers’ independent
professional judgment. Hourly and contingent fees both po-
tentially misalign the interests of lawyers and clients,74 and yet
the regulation of attorneys’ fees is remarkably deferential to
the profession.75 Similarly, lawyers’ advice to clients concern-
ing settlement is rife with agency problems,76 yet there is virtu-
ally no regulation of this area of professional practice, save for
a few malpractice cases arising out of grossly incompetent ad-
vice.77 The reason is that we still have some faith in lawyers’
respect for their ethical obligations. Indeed, the U.S. Supreme
Court refused to use the term “ethical dilemma” to refer to a
settlement offer conditioned upon an agreement by the plain-

72. See Wendel, supra note 66.
73. See Donald C. Langevoort, Chasing the Greased Pig Down Wall Street: A

Gatekeeper’s Guide to the Psychology, Culture, and Ethics of Financial Risk-Taking,
96 CORNELL L. REV. 1209, 1244 (2011).

74. See, e.g., Kevin M. Clermont & John D. Currivan, Improving on the Con-
tingent Fee, 63 CORNELL L. REV. 529 (1978).

75. See RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 34, cmt.
c (2000) (stating three factors for evaluating the reasonableness of attorney’s
fee, and noting that as long as the client had a free and informed choice and
there was no subsequent change in circumstances, the most important factor
is whether the fee falls “within the range commonly charged by other lawyers
in similar representations”).

76. See, e.g., Geoffrey P. Miller, Some Agency Problems in Settlement, 16 J. LE-

GAL STUD. 189 (1987).
77. See, e.g., Ziegelheim v. Apollo, 607 A.2d 1298 (N.J. 1992); Fishman v.

Brooks, 487 N.E.2d 1377 (Mass. 1986).
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tiff’s lawyer to waive a statutory entitlement to seek attorney’s
fees:

[A] lawyer is under an ethical obligation to exercise
independent professional judgment on behalf of his
client; he must not allow his own interests, financial
or otherwise, to influence his professional advice. Ac-
cordingly, it is argued that a lawyer is required to
evaluate a settlement offer on the basis of his client’s
interest, without considering his own interest in ob-
taining a fee; upon recommending settlement, he
must abide by the client’s decision whether or not to
accept the offer.78

As long as this trust is not misplaced, there is no reason to
overreact to the perceived risks of investing in lawsuits for the
wrong sorts of reasons.

CONCLUSION

All litigation is financed; the only question is how, and by
whom. Innumerable lawsuits involve funding by liability insur-
ers and plaintiffs’ counsel, who have their own interests for
investing their capital in litigation. As a matter of professional
ethics, lawyers are simply expected to deal with the crosscut-
ting personal, financial, and professional incentives that affect
the representation of clients. There is accordingly a high bur-
den of persuasion on the claim that third-party financing is
conceptually different from practices with which we have long
since made peace. This is not to deny the risk. The analogies
reviewed here, of patent trolling and the thin line between
judges and politicians, are meant to show that it can be impor-
tant to attend to the reasons for which an actor engages in a
practice. From where I sit, as a legal ethics scholar and an oc-
casional advisor to funders and law firms, the existing struc-
ture of regulation—of both lawyers and the funding contract
itself—appears to be more than adequate to mitigate these
risks.79 If the risks can be managed, there is no more justifica-
tion in calling third-party funders “trolls” than in prohibiting
life insurance because it involves speculation on death. Some

78. Evans v. Jeff D., 475 U.S. 717, 728 n.14 (1986).
79. See Wendel, supra note 66; see also Anthony J. Sebok & W. Bradley

Wendel, Duty in the Litigation Investment Agreement: The Choice Between Tort and
Contract Norms When the Deal Breaks Down, 66 VAND. L. REV. 1831 (2013).



2016] LITIGATION TROLLS 749

practices seem a bit strange when first introduced, but eventu-
ally become normalized. As litigation financing becomes more
familiar, the focus of discussion should shift from whether it
should exist at all to whether risks to clients or lawyers remain,
and how those risks should best be addressed.
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INTRODUCTION

Over the last years, third-party financing (TPF) of litiga-
tion1 has received considerable attention from both legal com-
mentators and economists. Legal commentators have mainly
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Professort at the Research Foundation Flanders, Ghent University.
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1. Also called third-party funding of litigation. We will use both terms
interchangeably throughout the article.
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examined whether third-party litigation financing agreements
violate the common law doctrines of maintenance and cham-
perty.2 Economists have investigated whether allowing third
parties to finance litigation will result in the filing of more law-
suits,3 encourage the filing of frivolous claims,4 discourage set-
tlement,5 remedy the imbalance of power that favours defend-
ants in settlement negotiations,6 whether class actions magnify
the potential effects,7 etc. One aspect which has been largely
overlooked however is how third-party financing may affect
the litigation expenditures in individual cases. It is often
claimed that third-party financing increases total litigation
costs, but this is largely based on the expectation that TPF in-
creases the volume of litigation, rather than the costs of indi-
vidual cases. An examination of this issue is warranted given
that third-party financing influences several elements which
have an impact on the parties’ litigation efforts and thus on
the social costs of litigation. One prominent effect is the relax-
ation of budget constraints.8 In this article, we use rent-seeking
theory to examine how the relaxation of budget constraints
influences the litigation expenditures of the parties. Rent-seek-
ing models are increasingly used to study the behaviour of liti-

2. The United States Supreme Court defines maintenance as “helping
another prosecute a suit” and champerty as “maintaining a suit in return for
a financial interest in the outcome.” See In re Primus, 436 U.S. 412, 124 n.15
(1978). Although there have been few prosecutions for champerty or main-
tenance in the last century, the doctrines are still considered valid in the
U.S. By contrast, most Australian states have abolished those doctrines. See
Daniel L. Chen & David S. Abrams, A Market for Justice: the Effect of Litigation
Funding on Legal Outcomes, 15 U. PA. J. BUS. L. 1075, 1083 (2013) [hereinafter
Chen & Abrams, A Market for Justice].

3. See, e.g., Paul H. Rubin, Third-Party Financing of Litigation, 38 N. KY. L.
REV. 673, 681–85 (2011); Chen & Abrams, A Market for Justice, supra note 2.

4. See, e.g., Isaac Marcushamer, Note, Selling Your Torts: Creating a Market
for Tort Claims and Liability, 33 HOFSTRA L. REV. 1543, 1604 (2005); Rubin,
supra note 3.

5. See, e.g., Jason Lyon, Revolution in Progress: Third-party Funding of Ameri-
can Litigation, 58 UCLA L. REV. 571, 595 (2010); Jonathan T. Molot, A Market
in Litigation Risk, 76 U. CHI. L. REV. 367 (2009).

6. See, e.g., Susan Lorde Martin, Litigation Financing: Another Subprime In-
dustry that Has a Place in the United States Market, 53 VILL. L. REV. 83, 84–85
(2008).

7. See, e.g., Deborah R. Hensler, Third-Party Financing of Class Action Liti-
gation in the United States: Will the Sky Fall?, 63 DEPAUL L. REV. 499, 509–16
(2014).

8. See, e.g., Chen & Abrams, A Market for Justice, supra note 2, at 1077.
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gants during trial.9 These models take into account that the
parties can influence their probability of success by investing
more effort in finding factual evidence and legal arguments in
their favor (e.g. through letting their lawyer work more hours
on the case). These models add reality to the economic theory
of litigation. They have delivered several theoretical results
that have been empirically confirmed.10 In this essay we show
that, in contrast to what intuition may suggest, relaxing budget
constraints does not necessarily increase litigation expendi-
tures. Due to strategic interaction between the parties, de-
pending inter alia on the strength of the claim, expenditures
under TPF may either decrease or increase. Interestingly, ex-
penditures are more likely to decrease for meritorious suits
and more likely to increase for relatively weak cases.

This article unfolds as follows: In the next section (I), we
explain how economic models predict the effort levels of the
parties and the various elements that influence the expendi-
tures. We also discuss the empirical support for these theories.
Section II examines how third-party financing may influence
key determinants of litigation effort. Section III contains a for-
mal model, and section IV discusses the findings of our model.

9. See, e.g., Jef De Mot, Comparative Versus Contributory Negligence: A Com-
parison of the Litigation Expenditures, 33 INT’L REV. L. & ECON. 54 (2013); Jef
De Mot & Thomas J. Miceli, Comparing All-or-Nothing and Proportionate Dam-
ages: A Rent-Seeking Approach, 11 REV. L. & ECON. 1 (2015) [hereinafter De
Mot & Miceli, Comparing All-or-Nothing]; Amy Farmer & Paul Pecorino, Legal
Expenditures as a Rent-Seeking Game, 100 PUB. CHOICE 271 (1999); Jack Hirsh-
leifer & Evan Osborne, Truth, Effort, and the Legal Battle, 108 PUB. CHOICE 169
(2001); Avery Katz, Judicial Decisionmaking and Litigation Expenditure, 8 INT’L
REV. L. & ECON. 127 (1988); Francesco Parisi & Barbara Luppi, Litigation as
Rent Seeking, in COMPANION TO THE POLITICAL ECONOMY OF RENT SEEKING 293
(Roger D. Congleton & Arye L. Hillman eds., 2015); Jef De Mot, Barbara
Luppi & Francesco Parisi, Are Sequential Trials Really Better than Unitary Trials?,
(June 8, 2015) (unpublished manuscript), http://economix.fr/pdf/work
shops/2015_law_economics/BLuppi.pdf.

10. See infra Section I.B; see also Jef De Mot, Litigation Success Functions, in
RESEARCH HANDBOOK ON ECONOMIC MODELS OF LAW 165 (Thomas J. Miceli
& Matthew J. Baker eds., 2013) [hereinafter De Mot, Litigation Success Func-
tions].
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I.
THE ECONOMICS OF LITIGATION EXPENDITURES

In order to understand the effect of TPF on the effort
levels of the parties and on the likelihood that the particular
suit will be brought, we will first present the simple economic
model of litigation, explaining that the success rate of the
plaintiff (for example a victim in a tort case) will depend upon
the efforts invested by that plaintiff in convincing the court of
the merits of his case. Obviously, the final outcome will equally
depend upon similar efforts taken by the defendant. We dis-
cuss this in subsection A. Next we will review the empirical
literature which has tested the extent to which the theoretical
model can be relied upon (e.g. what is the relationship be-
tween the amount at stake and the effort levels of the parties,
and can we empirically establish what theory predicts about
the behavior of the parties?). This is done in subsection B. Fi-
nally, subsection C provides a brief summary.

A. Litigation Success Functions
If we want to predict how much effort a litigant will spend

to convince the court and what the key determinants of these
effort levels are, we need an explicit function for the
probability of a plaintiff victory. In the literature, these litiga-
tion success functions usually take the following form:

The plaintiff wants to maximize her or his expected value,
which equals the probability of winning times the amount at
stake, minus her or his litigation expenditures (which are
equal to the litigation effort times the unit costs of litigation):

The defendant wants to minimize her or his expected
loss, which equals the probability of winning times the amount
at stake, plus her or his litigation expenditures:
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with X and Y the effort levels11 of the plaintiff and the defen-
dant respectively, F the degree of defendant fault (with
0<=F<=1; this can also be seen as the inherent quality of the
case), J the monetary stakes of the case (e.g. if the plaintiff
wins, the court will award an award of J = $100,000), and Cp

and Cd the unit costs of the plaintiff and defendant respec-
tively (e.g. the hourly fee of the lawyer).12 One could think of
the simple example of a tort victim who suffered harm as the
result of a traffic accident and who wishes to bring a lawsuit
against the defendant. The likelihood of success of the victim
will depend upon the efforts the victim spends in convincing
the judge of the merits of his case, (for example providing dec-
larations and testimony of witnesses who were present at the
scene of the accident). This we denote as X. It equally depends
upon the efforts taken by the defendant who could obviously
equally invest in finding arguments that deny the claim of the
plaintiff, which is denoted at Y. F (the defendants fault) repre-
sents the inherent merit of the claim. A value of F close to 0
represents a claim with virtually no merit, a value of F close to
1 represents a very strong claim. For example, if the defendant
drove much faster than legally allowed, F would be close to 1.

This function (the relationship between the probability of
success and the factors X, Y, and F) obviously has the following
features:13 (1) The determinants of success include both the
degree of defendant fault and the litigation effort of the par-

11. It is easiest to think of effort levels as the number of hours spent on a
case.

12. Interestingly, the formula for the plaintiff’s win rate can be derived in
four different ways: stochastic, axiomatic, optimally-derived, and microfoun-
ded. See Hao Jia et al., Contest Functions: Theoretical Foundations and Issues in
Estimation, 31 INT’L J. INDUS. ORG. 211 (2013). In stochastic derivations, ef-
fort is a noisy contributor to some output, and the outcome of the contest is
determined by a comparison of the outputs of the players. Axiomatic deriva-
tions link combinations of axioms to functional forms. In optimal design
derivations, a designer with specific objectives about effort or other variables
designs the contest, and the functional form is then a result of such a design.
Microfounded derivations derive contest functions by characterizing envi-
ronments in which they naturally emerge as win probabilities of the contes-
tants (e.g. incomplete information, search-based and Bayesian foundations);
see also De Mot, Litigation Success Functions, supra note 10.

13. See Hirshleifer & Osborne, supra note 9.
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ties;14 (2) The probability of a plaintiff victory depends on the
ratio of the effort levels, hence the term “ratio form” is used
for this functional form; (3) For a very close case (F=1/2), the
outcome at trial depends only upon the litigation efforts; (4)
Given equal efforts, the outcome depends only on the degree
of fault; (5) If the defendant is totally in the wrong (F=1), she
always loses as long as the plaintiff makes some effort (X>0);
and (6) If the defendant is totally without fault (F=0), she al-
ways wins as long as she makes some effort (Y>0).

B. Are These Functions Realistic?
Several articles that rely on these litigation success func-

tions have produced results that have been empirically con-
firmed.15 It is important to stress that the literature indicates
that the relationship between the several factors we have indi-
cated above (X, Y, and F) is quite accurate in many respects.
More particularly, the literature has examined how these vari-
ous elements are related to each other, that is how they mutu-
ally influence each other. A first example concerns “strategic
reciprocality.”16 To describe this phenomenon, it is necessary
to introduce some definitions. A party’s effort is called provoca-
tive when a marginal increase in her effort leads to an increase
in her opponent’s effort.17 A party’s effort is called deterring
when a marginal increase in her effort leads to a decrease in
her opponent’s effort. The favorite is the party with a greater
than fifty percent probability of winning, and the underdog is
the party with a less than fifty percent probability of winning.
Strategic reciprocality means that at the (Nash) equilibrium
one party’s effort is provocative and one party’s effort is deter-
ring. The models using the ratio form lead to such a result: the

14. The final outcome of the case will obviously depend upon the merit
of the case (F), but also upon the efforts taken by victim (X) and defendant
(Y) to convince the judge.

15. See, e.g., George B. Shepherd, An Empirical Study of the Economics of
Pretrial Discovery, 19 INT’L REV. L. & ECON., 245 (1999); James S. Kakalik et
al., Discovery Management: Further Analysis of the Civil Justice Reform Act Evalua-
tion Data, 39 B.C. L. REV. 613, 648 (1997–1998); Thomas E. Willging et al.,
An Empirical Study of Discovery and Disclosure Practice Under the 1993 Federal Rule
Amendments, 39 B.C. L. REV. 525, 532 (1997–1998).

16. Katz, supra note 9.
17. One can think of the example where the plaintiff comes with one

additional witness, thus leading to additional efforts of the defendant as well
(for example, providing a report by an expert in traffic accidents).
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effort of the favored party is deterring and the effort of the
underdog is provocative. In other words, the underdog will
spend less when the favored party increases his effort, and the
favored party will spend more when the underdog increases
his effort. This can be explained intuitively. When the favored
party increases his effort, the case becomes even less close. It
becomes less worthwhile for the underdog to spend more.
When the underdog increases his effort, the case becomes a
closer one. It becomes more worthwhile for the favorite to
spend more. Shepherd made an empirical study18 of the eco-
nomics of pretrial discovery in 1999.19 His findings are in ac-
cordance with strategic reciprocality. The author examined
369 United States federal cases in which the attorneys of both
sides provided information about the number of days they de-
voted to seeking discovery.20 Further information was available
through court docket sheets and written questionnaires. Shep-
herd found that plaintiffs and defendants behave very differ-
ently when conducting discovery. When the plaintiff engages
in excessive discovery,21 the defendant retaliates. The plaintiff
on the contrary retreats when the defendant engages in exces-
sive22 discovery.23 Note that the result of Shepherd implies

18. Shepherd, supra note 15. Shepherd uses data from a survey that re-
searchers at Columbia University conducted in 1962 and 1963 to assess the
consequences of the discovery provisions in the Federal Rules of Civil Proce-
dure. The author argues that the data is still relevant despite its age (over
forty years). This is because the discovery rules have not changed substan-
tially after the survey. Although approximately one third of the states intro-
duced a requirement of automatic disclosure, discovery not within the scope
of automatic disclosure is still subject to the ‘old’ rules. Moreover, about two
thirds of states still follow the system without automatic disclosure.

19. During pretrial discovery, the parties can force each other to disclose
documents and other evidence relevant for the case.

20. With exclusion of the days the litigant devoted to responding to the
requests of the other party.

21. Excessive according to the defendant.
22. Excessive according to the plaintiff.
23. See Shepherd, supra note 15, at 260. Shepherd also looks at ‘normal’

(contrary to excessive) discovery behavior: plaintiffs choose an amount of
discovery that reflects the case’s underlying fundamentals, like the amount
at stake or the number of factual issues. They do not raise their level of
discovery when the defendant increases his discovery effort. The defendant
however does not look at the fundamentals of the case, but rather mimics
the plaintiff: when the plaintiff chooses one unit of discovery, he chooses
one unit of discovery himself.
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that discovery may produce efficiency and justice since the
plaintiff bases his discovery amount on the fundamentals of
the case. At the same time, the fact that the defendant behaves
strategically without looking at the fundamentals of the case
directly leads to social waste and injustice.24

A second result that has been empirically validated con-
cerns the influence of an increase in the (monetary) stakes on
the expenditures of the parties. In theoretical models that use
the ratio form, an increase in the stakes (e.g. when we look at
cases in which the damage is $200,000 instead of $100,000)
induces both parties to increase their effort since the marginal
value of effort rises. Increased stakes lead to an increase in ex-
penditures. Empirical studies have indeed found a strong cor-
relation between the stakes and the efforts of litigants. Kakalik
found that “higher stakes are associated with significantly
higher total lawyer work hours, significantly higher lawyer
work hours on discovery, and significantly longer time to dis-
position.”25 More exactly, “median total lawyer work hours
were more than two and a half times larger for cases with mon-
etary stakes over $500,000 than for cases with monetary stakes
of $500,000 or less, while mean total lawyer work hours were
almost four times larger.”26 Willging found that “the size of the
monetary stakes in the case had the strongest relationship to
total litigation costs of any of the characteristics we studied.”27

Third, in its simplest version, , the model
predicts that each party spends one fourth of the amount at
stake in litigation expenditures. Also in the more complex case

of , each party spends approximately
one fourth of the amount at stake if the case is a close one
(F≈1/2). This result has been shown to be valid in experimen-
tal simulations. More concrete, Eastman and Viswanath ana-
lyze the litigation expenditure decisions of parties in a setting
in which litigants believe that they can outsmart, (or be out-

24. See Shepherd, supra note 15, at 263.
25. Kakalik et al., supra note 15, at 648.
26. Id.
27. Willging et al., supra note 15, at 532.
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smarted by,) the other litigant in making spending decisions.28

Litigants were told that their probability of victory was equal to
the ratio of their effective litigation spending to that of the
other side. The instructions explained that effective litigation
spending could be equal to actual dollars spent, but could also
be higher or lower than actual spending. The litigants were
told that the effectiveness of their spending would be deter-
mined based on an outside evaluation. The case involves a car
accident with stipulated damages of $100,000. Litigants were
given the option of spending on several categories (e.g., legal
research, hiring a detective, etc.). They were not given the op-
portunity to settle the case. The authors found that the re-
spondents spent an average of $30,000, which is relatively close
to and statistically not different from the prediction of the ra-
tional choice theory described above, which would put ex-
penditures at one fourth the amount at stake in the litigation,
$25,000.

Fourth, the model predicts that when the parties have
more or less equal access to evidence, the plaintiff will spend
the same amount as the defendant (for any given case quality).
This finds some confirmation in the experimental study of
Eastman and Viswanath (2003).29 In most cases, the parties
spent a similar amount.

II.
HIGH COSTS, BUDGET CONSTRAINTS AND THEIR CONSEQUENCES

A. The Costs of Civil Cases
High levels of litigation costs are a concern in the United

States as well as in Europe. In the United States, in cases with
one or more types of discovery, median litigation costs, includ-
ing attorneys’ fees, are $15,000 for plaintiffs and $20,000 for
defendants.30 In Europe, the average cost of a civil case varies
enormously among countries. For example, the cost of a sim-
ple divorce case amounts to 248 Euros in Hungary, but equals

28. Wayne Eastman & P.V. Viswanath, Repeated Interaction, Deep Pockets and
Litigation Spending, (Mar. 1, 2003) (unpublished manuscript), http://web
page.pace.edu/pviswanath/research/papers/litigation.pdf.

29. Id.
30. Emery G. Lee III & Thomas E. Willging, PRELIMINARY REPORT TO THE

JUDICIAL CONFERENCE ADVISORY COMMITTEE ON CIVIL RULES 35–36 (2009),
http://www.fjc.gov/public/pdf.nsf/lookup/dissurv1.pdf/$file/dissurv1.pdf.
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4000 Euros in Italy; for a relatively simple commercial contract
case, in which a company delivered goods for an amount of
20,000 Euros and was not paid because the buyer considers
that the goods were not in conformity, costs vary between 800
Euros (Slovenia) and 9477 Euros (Austria).31 Note that me-
dian and average costs obscure the fact that for certain catego-
ries of cases, costs are typically much larger.32 For example,
Polinsky and Shavell discuss the high costs of the product lia-
bility system: “[f]or each dollar that an accident victim re-
ceives, two dollars of legal expenses are incurred. In all, the
tort system and thus the product liability system is very expen-
sive.”33 For every dollar paid in compensation to a victim, at
least one dollar is paid in litigation costs.34 According to the
Lawyers for Civil Justice, outside legal fees and costs for For-
tune 200 companies increased from an average of $66 million
in 2000 to nearly $115 million in 2008.35 Costs are also quite
high in England.36 A report drafted by Lord Justice Sir Rupert
Jackson, entitled Review of Civil Litigation Costs,37 provides an
overview of the relationship between the costs paid to claim-

31. See Demolin Brulard Barthelemy, STUDY ON THE TRANSPARENCY OF

COSTS OF CIVIL JUDICIAL PROCEEDINGS IN THE EUROPEAN UNION, at 287–289,
291293, https://e-justice.europa.eu/content_costs_of_proceedings-37-en
.do.

32. For many disputes, the costs are much lower. For an older study, see
David M. Trubek et al., The Costs of Ordinary Litigation, 31 UCLA L. REV. 72,
92 (1983). The authors found that the legal fees in the world of ordinary
litigation were modest. In half the cases the nominal fees were under $1000;
only in 8% of the cases were fees larger than $10,000.

33. A. Mitchell Polinsky & Steven Shavell, The Uneasy Case for Product Lia-
bility, 123 HARV. L. REV. 1437, 1470 (2010).

34. Id. Similar findings are presented by Johnny Hersch & W. Kip Viscusi,
Tort Liability Litigation Costs for Commercial Claims, 9 AM. L. & ECON. REV. 330
(2007).

35. LAWYERS FOR CIVIL JUSTICE ET AL., LITIGATION COST SURVEY OF MAJOR

COMPANIES 7 (2010), https://www.google.com/url?sa=t&rct=j&q=&esrc=s&
source=web&cd=1&ved=0ahUKEwjSxMqh0q_LAhWEqh4KHeCzAI4QFggd
MAA&url=http%3A%2F%2Fwww.uscourts.gov%2Ffile%2Fdocument%2Fliti
gation-cost-survey-major-companies&usg=AFQjCNHgUXsuDpsCZjhpXZW-
C-gSxeXbnA&sig2=dPh050zg75x5JiC4FckCRg&cad=rja. Note figure 3, show-
ing that not every Fortune 200 company reported costs to the LCJ. Id.

36. Note that England has a system of fee shifting.
37. See Rupert Jackson, REVIEW OF CIVIL LITIGATION COSTS: FINAL REPORT

(2009), https://www.judiciary.gov.uk/wp-content/uploads/JCO/Docu
ments/Reports/jackson-final-report-140110.pdf.
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ants and damages. The report38 distinguishes between cases in
which conditional fee arrangements (CFA) apply and cases in
which such arrangements do not apply.39 With respect to dis-
trict court cases, claimant costs amounted to approximately
158% of damages in CFA cases won by claimants. In non-CFA
cases, claimant costs amounted to approximately 51% of dam-
ages.40 Regarding circuit court cases, the total costs paid to
claimants were on average 203% of the damages paid to the
claimants in CFA cases. In non-CFA cases, the total costs paid
to claimants were on average 55% of the damages paid to
claimants.41 Further interesting data comes from insurers con-
cerning personal injury claims. The average costs in cases
worth below £5000 that were settled amounted to almost three
time the average damages. Average costs also exceeded aver-
age damages in claims between £5000 and £15,000. For claims
of very high value (over £100,000), costs were more propor-
tionate (just over 20% of damages on average).42 So especially
for plaintiffs with relatively small claims (up to £15,000), the
costs of claiming may be prohibitive.43

38. The report is based inter alia on Hazel Genn, REVIEW OF CIVIL LITIGA-

TION COSTS: PRELIMINARY ANALYSIS OF COSTS DATA (2009), https://www.ucl.
ac.uk/laws/judicial-institute/events/Jackson_Costs_Review_Preliminary_An
alysis_of_Costs_Data_.pdf.

39. A CFA is an agreement in which a lawyer agrees with his or her client
to be paid a success fee in the event of the client’s claim succeeding, and the
success fee is not calculated as a proportion of the amount recovered by the
client. A typical example of a CFA is a ‘no win, no fee’ agreement.

40. Jackson attributes this difference partly to the type of cases CFAs at-
tract.

41. JACKSON, supra note 37, at 16.
42. JACKSON, supra note 37, at 18.
43. Many other studies confirm the high costs of the tort litigation sys-

tem. Most of those studies refer to defendants’ costs. For an overview see
Ben C.J. van Velthoven, Empirics of Tort, in TORT LAW AND ECONOMICS,
470–71 (Michael Faure ed., 2009). With respect to the Netherlands, Croes
and Van Os provide a detailed analysis of the costs of litigation for plaintiffs
and discuss an example in which a plaintiff has a conflict with a shop con-
cerning particular furniture with which he was not satisfied and which has a
value of C= 3000. They estimate that the total costs for the plaintiff could
amount to C= 2192.02. If the plaintiff were to win and the defendant con-
victed to pay the plaintiff’s costs, the defendant would pay a maximum of
only C= 875, still leaving the plaintiff with substantial costs. If the plaintiff were
to lose, in addition to having to pay his own costs, he could equally be con-
victed to pay the costs of the defendant (up to a maximum of C= 875). In the
latter case, his total costs could be higher than the value of the furniture he
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B. Budget Constraints
Logically, the more substantial the costs of litigation are,

the higher is the chance that individuals will not have suffi-
cient wealth or liquid assets to pursue a claim. Unsurprisingly,
experts estimate that four-fifths of people with low income in
the United States have no access to an attorney when they
need one.44 However, budget constraints are not only a prob-
lem for individuals, but also for some companies. Consider two
companies who are litigating over a failed business venture.45

For one company, the business venture was one of many it pur-
sues each year and the amount at stake is just a small fraction
of the company’s assets. For the other company however, the
business venture was central to the company’s development
and all of its financial resources were devoted to it. While the
large company will often be able to hire the best counsel
money can buy, the smaller company will likely be unable to
gather the financial resources necessary to hire top counsel to
litigate the case.

C. Consequences of High Costs and Budget Constraints
There are two important consequences of the fact that liti-

gation is (sometimes very) costly. First, many claims cannot be
brought to court because their expected benefit (the
probability of winning multiplied by the award in case of a vic-
tory) is smaller than their costs.46 In other words, these claims
have negative expected value. From a societal point of view,
this is not a problem for weak cases, but many meritorious
cases also suffer from this problem. When deserving plaintiffs
do not bring suit they go uncompensated. This lowers the ex-
pected cost of engaging in activities that pose a risk to individ-
uals with low wealth, which results in suboptimal deterrence of

purchased. See M.T. Croes & R.M.V. van Os, De kosten van procedures: Gedrag-
skeuzen in de delta van geschillenbeslechting, WODC MEMORANDUM 2012-7, at 29,
https://www.wodc.nl/onderzoeksdatabase/2115-kosten-van-een-rechtszaak
.aspx?cp=44&cs=6800.

44. Editorial, Addressing the Justice Gap, N.Y. TIMES, Aug. 23, 2011, at A22.
45. For a similar example, see Jonathan T. Molot, The Feasibility of Litiga-

tion Markets, 89 IND. L.J., 175–76 (2014).
46. Note that since lawsuits often involve a lot of uncertainty for claim-

ants, even cases in which the statistically correct expected benefit of the case
is larger than the costs may not be brought because of risk aversion.
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wrongful behavior in such activities.47 Rubin and Shepherd
find indeed that there is less deterrence of wrongful behavior
directed towards lower income groups.48

Second, even when claims have positive expected value, a
plaintiff may be unable to pursue the claim because he or she
does not have the minimal funds required to do so. Similarly, a
plaintiff may have enough funds to bring the claim to court,
but not enough funds to invest in the case as vigorously as he
or she would have absent the budget constraint (X in the
model above). That is the point we will develop in sections III
and IV. Suboptimal investment or a complete lack of invest-
ment may once again result in meritorious cases going un-
dercompensated, with suboptimal deterrence as a conse-
quence. Here, third-party financing can play an important role
by removing the budget constraint. With respect to Burford,
one of the largest providers of capital for litigation and arbitra-
tion in the world, Molot (2014) writes: “[a]lthough Burford’s
capital has been used by different businesses for different pur-
poses, as a general matter Burford’s financing has enabled
those businesses to retain higher-quality counsel and/or
mount a more vigorous prosecution of a case than would have
been pursued in some form even without Burford financing.
Each of the lawsuits that Burford financed likely would have
been pursued in some form even without Burford financ-
ing.”49

We now turn to the question how budget constraints af-
fect the parties’ investment in litigation and the plaintiff’s ex-
pected value.

47. See Joseph Franaszek, Justice and the Reduction of Litigation Costs: A Dif-
ferent Perspective, 37 RUTGERS L. REV. 337 (1985).

48. Paul H. Rubin & Joanna M. Shepherd, The Demographics of Tort Reform,
4 REV. L. & ECON. 591, 615–16 (2008). For a general analysis of a failing
deterrent effect of the tort system in particular circumstances, see Steven
Shavell, Liability for Harm versus Regulation of Safety, 13 J. LEGAL STUD. 357
(1984); see also Michael Faure & Franziska Weber, Dispersed Losses in Tort
Law – An Economic Analysis, 6 J. EUR. TORT L. 163 (2015) and, with an appli-
cation to consumer law, see Michael Faure, Anthony Ogus & Niels Philipsen,
Curbing Consumer Financial Losses: the Economics of Regulatory Enforcement 31 L.
& POL’Y 161, 181–82 (2009).

49. Molot, supra note 45, at 179–80.
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III.
THE MODEL

We first describe the structure of the game-theoretic
model. Note that all symbols we used before retain their origi-
nal meaning. The model in this section adds to the existing
literature by looking at the consequences of a budget con-
straint (B). Both parties select their level of legal effort (X for
the plaintiff and Y for the defendant) once and simultane-
ously. The effort levels are investments made to persuade a
fact-finder. The amount at stake equals J. Both parties are as-
sumed to be risk-neutral. Each contender aims to maximize his
or her expected income. Each party is assumed to be responsi-
ble for his or her own legal expenses regardless of the out-
come (the American rule of cost allocation applies).50 The de-
gree of defendant fault (or actual merit of the claim), F, is
known by both litigants.51 Without third-party financing, the
plaintiff faces a budget constraint: his expenditures are
capped at B. Hence, B is the amount that the plaintiff has at
his or her disposal to finance the claim. The defendant does
not face a budget constraint. The unit cost of effort equals Cp

for the plaintiff and Cd for the defendant. The expenditures of
the plaintiff thus equal CpX and of the defendant CdY. We ob-
tain solutions for the litigation efforts under the
Nash–Cournot protocol (which means that the parties choose
their effort levels simultaneously, thus neither party knows the
effort level of the other party when choosing her or his own
effort level).52

The plaintiff wants to maximize her or his expected value:

50. This implies that each party bears his or her own litigation cost, irre-
spective of the outcome of the case.

51. This can be justified by supposing that the facts of the case are made
public during pre-trial discovery. An extension of the model could deal with
the situation in which the parties hold different views of F or J (e.g. the
parties are relatively optimistic).

52. An extension could deal with the situation of bluffing. One party
would then choose his level of effort first, and the other party then needs to
respond to that effort level. In such a case, the Stackelberg equilibrium con-
cept can be used. Since the plaintiff is the one that initiates a lawsuit, it may
be natural to assume that he will often be the one that chooses his effort
level first.
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with X ≤ B
The defendant wants to minimize her or his expected

loss:

We first look at the equilibrium expenditures53 of the par-
ties when the plaintiff does not face a budget constraint.

The first-order conditions are (these conditions represent
the fact that each party will choose additional effort until the
marginal benefit of this additional effort is equal to the margi-
nal cost of this additional effort)54:

From these conditions, it follows that X=(Cd/Cp)Y: the
plaintiff’s effort is directly proportional to the defendant’s unit
cost, and inversely proportional to his own unit cost. When the
unit costs of the parties are equal, the plaintiff spends as much
as the defendant regardless of the level of fault (X*=Y* for all
F).

By putting the above result in the first order conditions,
we can now easily find the equilibrium effort levels of the par-
ties:

The equilibrium expenditures equal:

53. These are the expenditures, which are optimal for each party from
their private point of view.

54. Mathematically, the first derivative of the plaintiff’s expected value
and the defendant’s expected loss is set equal to zero.
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The expenditures of the plaintiff equal the expenditures
of the defendant. The expenditures increase with the amount
at stake J. When the unit costs of the parties are the same, the
expenditures are highest for close cases (F=1/2) and lowest
for cases with extreme high or low merit (F=0 and F=1).

The plaintiff’s probability of winning Ppl(X*,Y*) is:

and thus equals the merits of the case (F) when the unit costs
of the parties are equal (Ppl=F when CpCd).

The expected value of the plaintiff and the expected loss
of the defendant equal respectively:

EVpl =

EVdef =

Now we look at what changes when the plaintiff faces a
budget constraint B, as a result of which they may not be able
to adopt an effort level of X* and thus invest an amount of
CpX*.

Obviously, when B = CpX*, the effort levels of the parties
remain X* and Y*. In that case, the plaintiff has sufficient
funds to adopt an effort of X*. In the opposite case however,
thus when B < CpX*, the plaintiff cannot choose X* and is
forced to choose a lower effort. We can easily see that the
plaintiff will choose an effort level equal to B/Cp: between an
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effort of zero and X*, his expected value is increasing con-
cavely for all values where:

Consequently, if X* is not possible, the maximum possible ef-
fort level B/Cp is the next best thing for the plaintiff. Given
that the plaintiff chooses an effort level of B/Cp from the sec-
ond first-order condition it follows that the defendant chooses
an effort level equal to:

So when the plaintiff faces a budget constraint, the parties’
expenditures equal B for the plaintiff, and, for the defendant,
equal:

Cd

The total litigation expenditures are smaller without the
budget constraint than with the budget constraint when the
following conditions are satisfied:
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With respect to the first inequality, the left hand side rep-
resents the sum of the litigation expenditures of the plaintiff
and the defendant when there is no budget constraint. The
right hand side represents the sum of the plaintiff’s and the
defendant’s expenditures when the plaintiff faces a budget
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constraint. The second inequality represents the fact that the
plaintiff will not lack funds for all cases. Whether the plaintiff
lacks funds or not depends on the amount at stake, the unit
costs of the parties and the merits of the case (see the right-
hand side of the second inequality, which is simply equal to
the plaintiff’s optimal expenditure level). Suppose the plaintiff
has funds equal to $20,000. When the merits of the case equal
0.8 (a rather strong case), the amount at stake equals
$100,000, and the unit costs of the plaintiff and the defendant
are the same, then the plaintiff would normally spend $16,000,
and he can do so without third-party funding. However, if all
would remain the same, except that the merits of the case are
now equal to 0.5, then the plaintiff would normally want to
spend $25,000. This time, he is not able to spend this amount,
and would need to acquire additional funding to reach his op-
timal expenditure level.

IV.
DISCUSSION

Given the complexity of the expressions above, it is not
generally possible to compare the outcomes with and without
a budget constraint analytically. We use numerical simulations
to reveal the key differences.55

A. Total Litigation Expenditures
Figures 1, 2, and 3 below respectively look at the situation

in which the inherent quality of the claim is most uncertain
(F=1/2),56 is relatively high (F=0.7),57 and is relatively low

55. For a similar approach in the context of all-or-nothing rules and pro-
portionate damages, see De Mot & Miceli, Comparing All-or-Nothing, supra
note 9, and in the context of the suppression of the product rule in litiga-
tion, see Jef De Mot & Thomas Miceli, Litigation and the Product Rule: A Rent-
Seeking Approach (Univ. of Conn. Dep’t of Econ. Working Paper Series, Work-
ing Paper No. 2015-13, 2015). Note that we abstract away from princi-
pal–agent problems in the model and the discussion. We implicitly assume
that funder and plaintiff are able to select the investment level that maxi-
mizes the sum of the plaintiff’s share and the funder’s share.

56. The formulas are (0.5*x)/((0.5+x*0.5)^2)<y+2*(sqrt(0.25*(y/x))-
(0.5*(y/x)) and y<x*0.25/(0.5+x*0.5)^2.

57. The formulas are 2*x*(0.21/(0.7+x*0.3)^2)<y+3.333* (sqrt(0.21*y/
x)-0.7*y/x) and y<x*0.21/(0.7+x*0.3)^2.
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(F=0.3).58 The x-axis represents the unit costs of the plaintiff
Cp, and the y-axis the plaintiff’s budget constraint B. The de-
fendant’s unit costs have been set equal to 1. The light-green
area represents the combinations of Cp and B for which the
budget constraint condition is satisfied:

The grey area represents the condition for which the total trial
expenditures are smaller without the budget constraint than
with the budget constraint

not taking into account the requirement for the budget con-
straint. The intersection of these areas, the dark green area, is
what we are interested in. The reason is simple: if the budget
constraint condition is not satisfied, the plaintiff can spend his
optimal expenditure level and will not have to spend a lower
amount.

58. The formulas are 2*x*(0.21/(0.3+x*0.7)^2)<y+(10/7)* (sqrt
(0.21*y/x)-0.3*y/x) and y<x*0.21/(0.3+x*0.7)^2.
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FIGURE 1. UNCERTAIN CLAIM QUALITY (F=1/2)

FIGURE 2. RELATIVELY HIGH CLAIM QUALITY (F=0.7)
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FIGURE 3. RELATIVELY LOW CLAIM QUALITY (F=0.3)

Interestingly, the ability of the plaintiff to spend more is
more likely to reduce total litigation expenditures for quite
strong claims than for weaker claims. Intuitively, this makes
sense. For weak claims, when the plaintiff spends more due to
vanishing budget constraints, the case becomes closer, and it
becomes more worthwhile for the defendant to spend addi-
tional resources as well. For relatively strong claims, when the
plaintiff spends more, the case becomes even less close and it
becomes less valuable for the defendant to spend more.

Note further that litigation expenditures can only be
lower without the budget constraint when Cp is relatively low
compared to Cd (which is 1 here). Intuitively, total expendi-
tures can only decrease when the decrease in the defendant’s
expenditures (if there is a decrease at all) is larger than the
increase in the plaintiff’s expenditures.

Summarizing, third-party financing may thus decrease to-
tal litigation expenditures for claims that are quite strong and
for which the unit costs of the plaintiff remain relatively low
compared to the unit costs of the defendant. However, total
litigation expenditures may also increase due to third-party fi-
nancing. This will especially be the case when cases are rela-
tively weak or—even when the case is relatively strong—for
cases in which the unit costs of the plaintiff are relatively high
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compared to the unit costs of the defendant. In the next sub-
section, we look at which types of cases TPF actually promotes
(in terms of the strength of the case and the relative unit costs
of the parties). From a societal point of view, it would be most
interesting if TPF promotes especially strong claims. Indeed,
the possibility to pursue strong claims more vigorously can im-
prove the deterrent function of the law.

B. The Plaintiff’s Expected Value of Trial
Third-party financing relaxes budget constraints (see sec-

tion II.B.). An important question is which types of disputes
(strength of the case, unit costs of the parties) third-party fi-
nancing is likely to promote. Without a budget constraint, the
plaintiff’s expected value at trial equals:

With a budget constraint, the plaintiff’s expected value equals:

Figures 4, 5, and 6 all visualize for which claims the difference
between the plaintiff’s expected value without and with budget
constraints is largest. The figures respectively look at the situa-
tion in which the unit costs of the plaintiff and defendant are
both equal to one,59 the situation in which the unit cost of the
plaintiff equals two and the unit cost of the defendant one,60

and the situation in which the unit cost of the plaintiff equals
one and the unit cost of the defendant two.61 Figure A always
looks at the cases for which the difference is larger than
twenty-five percent of the amount at stake, and figure B at the
cases for which the difference is larger than forty percent of

59. x-x*(1-x)-((y*x/(sqrt(x*(1-x)*y))-y)>0.25 or 0.4 and y<x*(1-x).
60. x/(x+2*(1-x))-2*x*(1-x)/(2-x)^2-((0.5*x*y/(sqrt(x*(1-x)*y*0.5))-

y)>0.25 or 0.4 and y<2*x*(1-x)/(2-x)^2.
61. x/(x+0.5*(1-x))-0.5*x*(1-x)/(x+0.5*(1-x))^2-((y*x/(sqrt(x*(1-

x)*y*0.5))-y)>0.25 or 0.4 and y<0.5*x*(1-x)/(x+0.5*(1-x))^2.
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the amount at stake. The x-axis represents the inherent quality
of the case (F), and the y-axis the budget constraint (B). The
light green area represents the budget constraint condition,
the dark green area the combinations of B and F for which the
plaintiff’s expected value is larger without the budget con-
straint. The area we are interested in is the intersection of
both areas (which is once again the dark gray area, because
the second area is fully covered by the first area).

FIGURES 4A AND 4B. UNIT COSTS PLAINTIFF=UNIT COSTS

DEFENDANT=1

FIGURES 5A AND 5B. UNIT COSTS PLAINTIFF=2; UNIT COSTS

DEFENDANT=1
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FIGURES 6A AND 6B. UNIT COSTS PLAINTIFF=1; UNIT COSTS

DEFENDANT=2

The figures show that especially relatively strong claims
have a higher expected pay-off without the budget constraint.
The expected value of claims with a high F increases the most
when TPF is available. Intuitively, for strong claims, the in-
crease in the expected judgment (through the increase in the
plaintiff’s probability of winning) due to the additional effort
exerted by the plaintiff outweighs the costs of this extra effort.
Note further that this is especially the case when the plaintiff’s
unit costs are smaller than the defendant’s unit costs (the dark
green area is largest in Figure VI). Interestingly, the types of
claims that are stimulated the most (strong ones with relatively
low unit costs for the plaintiff) are the ones for which total
expenditures often decrease.

C. Implications
Our analysis shows that third-party funders will mainly be

interested in funding claims with a high value of F. Recall that
F stands for the defendant’s fault. Hence, the higher F, the
more meritorious the plaintiff’s claim is. At first sight, this is a
good thing. The social value of litigating weaker claims is
doubtful or outright negative. And if more meritorious suits
can be brought to court, potential tortfeasors may adapt their
behavior to society’s advantage (taking more care in a tort set-
ting, breaching contract only when breach is efficient, etc.).
From an empirical perspective, Chen recently found that
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third-party funding indeed results in or attracts higher quality
suits.62 The author uses a data set containing detailed financial
information over a recent seven-year period for the Insolvency
Management Fund Ltd. (IMF), the world’s largest litigation
funding firm. This company had $2.06 billion in claim value in
2011. More concrete, while funded cases were reversed twenty-
five percent of the time, cases that sought funding but were
rejected by IMF were reversed thirty-one percent of the time.63

Molot notes that Burford’s win-loss ratio so far exceeds eighty
percent.64

However, our analysis also shows that third-party funders
obtain the highest profits when funding cases with the highest
values of F. As Shepherd points out, the goal of third-party
investors is not to improve access to justice for financially con-
strained or risk-averse plaintiffs, but rather to maximize the
returns from their investment. The author argues that the
cases with the largest potential return are often the cases
where the existing substantive law advantages plaintiffs.65 Ac-
cording to Shepherd, these cases are the opposite of the sort
of cases where financing could improve access to justice for
vulnerable plaintiffs. She illustrates this with the fact that
Juridica, a funder financing large commercial litigation, regu-
larly invests in patent infringement and price-fixing cases, and
Burford Capital in multi-party litigation, and sums up several
reasons why the underlying substantive law in these types of
cases creates imbalances that generally favor plaintiffs.66 Our
findings partly confirm Shepherd’s results. Cases with a high
level of F will not only be cases in which the true quality of the

62. Daniel L. Chen, Can Markets Stimulate Rights? On the Alienability of Le-
gal Claims, 46 RAND J. ECON., 23, 49 (2015) [hereinafter Chen, Can Markets
Stimulate Rights?].

63. Id. Note that Chen stresses the limitations of his data and research
design. Id. at 52.

64. Molot, supra note 45, at 181 n.40.
65. Note that due to the increased economies of scale, funders are able

to bring some cases contingency fee lawyers cannot bring, even some cases
with a relatively large probability of success.

66. Among other reasons: the risk of significant losses at trial including
treble damages and the possibility of preliminary injunctions in patent in-
fringement cases; joint-and-several liability rules that prohibit proportional
liability and rules against contribution in price-fixing cases.
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case is large, but also cases in which the law advantages plain-
tiffs, for example through asymmetric burdens of proof.67

Our model also shows that funders will be interested in
cases in which the unit costs of the plaintiff are relatively low
compared to the unit costs of the defendant. Consequently,
funders will not invest in cases in which access to evidence or
good arguments are relatively difficult for the plaintiff, despite
the fact that the inherent quality of the case is large. Conse-
quently, within the contours of our model, funders will shy
away from cases with ambiguous legal questions. In line with
this, Juridica reportedly rejects “claims that raise novel legal
questions or that will probably end up before a jury” (Glater,
2009).68 Also, Abrams and Chen (2013) found that funders
prefer cases that are likely to settle quickly, because the longer
and more complex a matter is, the greater their risk.69 One
funder would only invest in cases with a ninety-five percent
probability of winning. In contrast with this however, Chen
(2015) recently found that funded cases are being cited much
more often than cases that sought funding and were rejected,
but still made it to trial (eleven versus five citations on aver-
age). He concludes that litigation funders may prefer new and
novel issues for funding. Chen explains this result with a prin-
cipal–agent framework where litigation funders provide exper-
tise in reducing uncertainty in law firms’ disutility of produc-
tion. Our findings contradict Chen’s finding. In our model,
the result that funding may especially increase the value of a
claim when the unit costs of the plaintiff are small compared
to the unit costs of the defendant Cp < Cd, can be interpreted
(inter alia) as a lack of interest of funders in new and novel
issues: given the doctrine of stare decisis, it is usually much
more difficult to find arguments in favor of creating a new pre-

67. Interestingly, in patent infringement cases, patents are presumptively
valid as a matter of law. A defendant needs to prove that a patent is invalid
by a standard of clear and convincing evidence. The plaintiff on the other
hand must only prove infringement by a standard of preponderance of the
evidence. See, e.g., Christopher Harkins, Fending Off Paper Patents and Patent
Trolls: A Novel “Cold Fusion” Defense Because Changing Times Demand It, 17 ALB.
L.J. SCI. & TECH 437 (2007).

68. Jonathan D. Glater, Investing in Lawsuits, for a Share of the Awards, N.Y.
TIMES, June 3, 2009, at B1.

69. Chen & Abrams, A Market for Justice, supra note 2, at 1088.
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cedent than finding arguments against it (Cp > Cd). Note that
Chen stresses the limitations of his data and research design.70

Finally, the influence of third-party funding on total ex-
penditures also influences the settlement rate. Since total ex-
penditures may drop for strong claims, the settlement fre-
quency may drop, given that avoiding trial costs is one of the
main reasons of settlement. So the reduction of expenditures
for strong claims is not an unambiguous welfare effect. It may
come at the expense of more trials relative to settlements. For
weak claims, the situation is the opposite. Due to increasing
total expenditures, third-party financing may lead to more set-
tlement.

CONCLUSION

We have formally compared the litigation investments of
parties and the expected value of the plaintiff’s claim with
budget constraints (no TPF) and without budget constraints
(TPF). Our results highlight three facts. First, total expendi-
tures do not necessarily increase with funding due to the stra-
tegic interaction between the plaintiff’s and the defendant’s
effort levels. The idea that TPF would unambiguously lead to
an overall increase of litigation costs is hence not supported by
our analysis. Total expenditures are less likely to increase the
larger the quality of the claim. Second, funders will generally
be interested in funding strong cases rather than weak cases.
Moreover, TPF companies can make the highest profits when
funding the strongest cases, including those cases in which
plaintiffs are already advantaged, for example by asymmetric
burdens of proof. Third, funders can make the highest profits
in cases in which the plaintiff’s unit costs of litigation are
smaller than the defendant’s unit costs. This may help to ex-
plain the lack of interest of funders in claims with novel issues.

In conclusion, TPF can play an important role as an in-
strument to promote access to justice in addition to other in-
struments aimed at achieving the same goal. Given that TPF
especially finances strong claims, society’s interest and the pri-
vate interest of funders may align to a considerable extent.
However, funders primarily act out of profit maximization
objectives and are not inherently interested in promoting so-

70. Chen, Can Markets Stimulate Rights?, supra note 62, at 52.
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cial goals (like access to justice). It is therefore still possible
that in some instances funders may focus on cases in which
plaintiffs are already so advantaged by the law that additional
funding may further distort the imbalance between the liti-
gants. Finally, it is interesting that funders will generally be in-
terested in those cases in which funding will not necessarily
increase total expenditures. This is however not an unambigu-
ous welfare benefit, given that it may decrease the settlement
frequency.
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INTRODUCTION

Bentham once said that restrictions against litigation
funding are a “barbarous precaution” born out of a “barbarous
age.”1 Was he right? Must litigation funding be regulated or
restricted? Is it necessary at all costs and in any form—public
or private? And if we must prefer public financing above pri-
vate forms of financial assistance, how must we ideally conceive
such a public system?

In the past few decades, the volume of class action litiga-
tion has steadily risen around the world, such that significant
amounts of capital are required to prosecute these actions,
provide access to justice, and reduce the funding gap between
plaintiffs and defendants. The funding issue is thus fundamen-
tal. However, it also threatens some of the core values of our
system such as client confidentiality and the preservation of
attorney–client privilege, and the duty of counsel to avoid con-
flicts of interest and to remain independent. Class litigation is
typically financed privately by plaintiff firms, but it may also be
financed by the members themselves, by provision of an in-
demnity by plaintiff’s counsel, by assistance from third-party
financiers, or by either of the two existing public funds. While
third-party litigation funding (TPLF) remains somewhat con-
troversial, its existence is publicly acknowledged, and TPLF
agreements have been judicially approved in some jurisdic-
tions like Canada. There is, nonetheless, a legitimate concern
that without regulation, such funding may subvert the public
policy purposes of the class action.

This essay focuses on the public forms of financing class
litigation, and argues that financing class actions publicly
through assistance by entities such as the Canadian province
of Quebec’s Fonds d’aide aux recours collectifs (the assistance
fund for class action lawsuits; the Fonds) is a most appropriate
and effective way to finance class action litigation, whenever
available. I develop the proposition that the Fonds entity is not
only effective as a class litigation funding mechanism, but also
as a mandatory independent oversight body beneficial to the
class action system and the industry as a whole, and that it
should be recognized as such and serve as a model for reform
of other legal systems. I argue that for the objectives and pub-

1. 3 JEREMY BENTHAM, THE WORKS OF JEREMY BENTHAM 19 (1843).
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lic policy purposes of class actions to be fulfilled, successful
cases must be used to help finance unsuccessful ones.  Assis-
tance must be provided to legitimate and promising cases
from entities with proper motivations: that is, to provide a way
to fund this kind of litigation, to provide true access to justice.
Because the Fonds’ right to compensation applies to all class
actions in Quebec, every class action case initiated in the prov-
ince—whether it is funded or not—helps finance the next
one. Furthermore, the Fonds’ motive to assist class plaintiffs in
a neutral manner helps provide access to worthwhile cases. As
such, the very structure and functioning of Quebec’s public
class action assistance fund immunizes it from potential con-
flicts of interest and solves the risk of agency cost in represen-
tative actions.

I.
CONTEXTUALIZING THE ARGUMENT: THE CONVERSION

CHARGES CLASS ACTION

In 2014, the Canadian financial industry saw the end of
three gargantuan class proceedings involving millions of class
members suing nine Quebec financial institutions for their il-
legal billing practices of charging foreign exchange conver-
sion fees.2 The Supreme Court of Canada ended the proceed-
ings by ruling that Quebec’s consumer protection legislation
was applicable to federally regulated banks such that it pro-
vided the basis for consumer class actions in Quebec against
those banks. The banks were ordered to reimburse consumer
cardholders for conversion charges during the non-disclosing
periods and were ordered to pay punitive damages—twenty-
five dollars per class member—for failing to disclose the con-
version charges. Five years passed from the filing of the mo-
tion to institute a class action until the case was ready to be
heard. The trial lasted thirty-four days, constitutional argu-
ments were made, hundreds of exhibits were filed, and collec-
tive recovery eventually was ordered for more than $184 mil-
lion, in addition to punitive damages and interest, for a total

2. See Bank of Montreal v. Marcotte, [2014] 2 S.C.R. 725 (Can.); Amex
Bank of Canada v. Adams, [2014] 2 S.C.R 787 (Can.); Marcotte v. Fédération
des Caisses Desjardins du Québec, [2014] 2 S.C.R. 805 (Can.). Precisely,
these fees should have been included in the credit rates and should not have
been disclosed in variable credit conventions.
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condemnation of roughly $300 million.3 The final value of re-
covery was revised after the appeal at the Court of Appeal and
the Supreme Court of Canada at some $56 million.4

Financing the class action in this instance was complex.
Class counsel initially sought to finance the litigation them-
selves, but after having liquidated almost all of their individual-
retirement accounts, faced the fact that the value of the equity
on their property assets was insufficient to finance their own
firm, and with all their personal assets already on guarantee,
they resorted to loans from a third-party litigation firm. Coun-
sel contracted with Therium (UK) Holdings Limited and
Lexfund to fund the litigation and agreed that the financing
fees would be assumed by class members. Counsel moved to
have the agreement approved by the Superior Court of Que-
bec. The Court approved the agreement, highlighting the
twelve years that had gone by since the institution of proceed-
ings, the 13,650 hours spent by lawyers working on the case,
the lengthy trial hearing, the hundreds of exhibits filed, the
various motions argued by the parties, and the appeals.5 Not-
ing that counsel incurred financing fees of $7,335,862, repre-
senting roughly 13.18% of the eventual total recovery,6 the
Court ordered that the plaintiffs firm be paid 25% of the total
recovery in fees and that it be reimbursed the financing fees of
$7,335,862 in proportion to each institution’s final percentage
of the collective recovery.7

This decision in Marcotte highlights the challenges faced
by plaintiffs firms in financing class litigation and contextual-
izes the issue of class financing. It highlights the fact that many
of the larger, more significant class proceedings in Canada
and Quebec would not be feasible without external financing.
Furthermore, it sheds light on the process followed in seeking
assistance and negotiating financing agreements, thereby re-
laxing the historic restrictions and concerns related to the
torts of champerty and maintenance.8 It confirms the need for
courts to oversee the class action financing process by approv-
ing the agreements entered into with financiers. Finally, it

3. Marcotte c. Banque de Montréal, 2015 QCCS 1915, para. 22 (Can.).
4. Id. at para. 35.
5. Id. at para. 11–12.
6. Id. at para. 48.
7. Id. at para. 42, 50.
8. See infra notes 22–28 and accompanying text.
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highlights the importance of the Fonds, which helped to fi-
nance an important class action that would eventually make
law, even if minimally.9 Thus, one idea I further develop below
is that leadership in assistance means financing cases that will
ultimately serve to develop the law. The Marcotte case is one
such case of tremendous importance and meaning in Cana-
dian law: it is a pioneer case in the area of litigation funding!

II.
RISK ASSUMPTIONS AND THE ACTUAL STATE OF CLASS ACTION

FINANCING IN QUEBEC AND CANADA

The context of class litigation is complex: the cost of liti-
gation is prohibitive, the delays too long, the system not only
unequal and asymmetric, but also inefficient as a whole. Signif-
icant economic barriers confront a group that has allegedly
been harmed by a wrongdoer and seeks relief. There is, of
course, the high cost of obtaining legal services to litigate the
claim—collectively or individually. Part of this cost is the ad-
verse costs award payable to the defendant, thereby constitut-
ing a significant cost exposure to the representative plaintiff
and a barrier to access to justice. Representative plaintiffs are
responsible for costs in Quebec and Ontario,10 if the class ac-
tion is unsuccessful, but class members are not.11 While this
exposure may be significant in Ontario, costs payable in Que-
bec remain more moderate—even nominal12—as certification
costs awards are capped in Quebec. In Ontario and the rest of
Canada, a trend of more predictable, and potentially lower,

9. See Marcotte c. Banque de Montréal, 2015 QCCS 1915 (Can.). The
Fonds paid $172,837 in lawyer fees and another $112,064 in various expenses.
Id. at para. 51.

10. Ontario Class Proceedings Act, S.O. 1992, c. 6, § 31 (Can.).
11. Article 579 (1) 6) Code of Civil Procedure, C.Q.L.R., c. C-25.01

[hereinafter New Code] (This article’s subsection (1) 6) provides that the
notice published or notified to class members should state “that no class
members other than the representative plaintiff or an intervenor may be
required to pay legal costs arising from the class action”); see also Desgagné c.
Québec, 2010 QCCS 4838, para. 567 (Can.).

12. See e.g., Buonamici c. Blockbuster Canada Co., 2007 QCCA 468, para.
25-29 (Can.); A.P.A. v. Canadian Honda Motors Ltd., [1980] R.P. 331, EYB
1980 137554 (Protonotary Mercier), confirmed by J.E. 81-1019 (C.S.), EYB
1981-138919 (Justice Pheland) (where the court limited the amount of costs
payable to $253 instead of $650–675 stating that the estimated value of the
litigation is undeterminable pursuant to the costs tariff regulation).



784 NYU JOURNAL OF LAW & BUSINESS [Vol. 12:779

costs orders is emerging in class proceedings. According to the
Ontario Superior Court of Justice, which released five deci-
sions addressing legal principles relating to awards of costs on
class action certification motions, “[a]ccess to justice, even in
the very area that was specifically designed to achieve this goal,
is becoming too expensive.”13

Three possible responses to this economic barrier to initi-
ating class proceedings are (i) third-party private funding ini-
tiatives, (ii) public fund assistance,14 and (iii) indemnification
of the representative for his or her services.15

Around the world, there has been a palpable increase in
private TPLF, also defined as the practice of providing money
to a party to fund the pursuit of a potential or pending lawsuit
in exchange for a portion of the proceeds. Lord Jackson out-
lined the advantages of TPLF in his Review of Civil Litigation
Costs–Final Report–2010,16 a report commissioned by the U.K.

13. Rosen v. BMO Nesbitt Burns Inc., 2013 ONSC 6356, para. 1 (Can.);
see also Crisante v. DePuy Orthopaedics, 2013 ONSC 6351 (Can.); Dugal v.
Manulife Financial, 2013 ONSC 6354 (Can.); Brown v. Canada (Att’y Gen.),
2013 ONSC 6887 (Can.); Sankar v. Bell Mobility, 2013 ONSC 6886 (Can.).
In these decisions, Belobaba recommended changes to the prevailing ap-
proach to cost awards on certification motions in Ontario. If adopted, these
changes will turn Ontario into a ‘no-costs regime.’ Another justice, Justice
Perell, has added to the discussion in a later case, stating that the assessment
of costs (and of lawyer’s fees) must adapt to a changing and evolving class
action regime and every case requires individual treatment. The Trustees of
the Drywall Acoustic Lathing & Insulation Local 675 Pension Fund v. SNC
Group Inc., 2013 ONSC 7122, para. 18 (Can.).

14. In Quebec, the class action proponent representative may apply for
assistance as provided under An Act Respecting the Fonds D’aide Aux Ac-
tions Collectives, R.S.Q., c. R-2.1 (Can.). I will study the procedure below. See
infra notes 93–102 and accompanying text. By way of comparison, in Onta-
rio, the representative plaintiff may apply to the Law Foundation to ask that
it be responsible for the disbursements of an action. Law Society Act, R.S.O.
1990, c. L.8, § 59.4(1) (Can.). If the funding decision is favorable, the Law
Foundation becomes liable for the defendant’s costs in the proceeding
(granted the defendant is entitled to costs and applies to the Foundation for
payment of these costs). Id. § 59.4(2). However, a defendant who is entitled
to make an application may not recover any part of the costs award from the
plaintiff. Id. § 59.4(3); see also Garland v. Consumers’ Gas Co., [2004] 1
S.C.R. 629 (Can.).

15. Fehr v. Sun Life Assurance Co. of Canada, 2012 ONSC 2715, para. 53
(Can.).

16. RUPERT JACKSON, REVIEW OF CIVIL LITIGATION COSTS: FINAL REPORT

117–125, 464 (2010).
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Parliament. The access to justice component was highlighted,
as well as the advantage of reducing the pressure of litigation
and of assuring a certain degree of litigation expertise by so-
phisticated investor companies.17 In the United States,18 as in
Canada,19 many authors have strongly and soundly criticised
TPLF of class actions. They have noted the risks of increased
frivolous or abusive litigation, the involvement of lenders in
litigation who have diverging interests, objectives and incen-
tives, and even more importantly, the significant ethical risks
that could arise such as conflicts of interest, loss of confidenti-
ality, the financial and economic interest of the funders, etc.20

Generally, a need for regulation, rather than outright prohibi-
tion, has been emphasised.21

The primary concern over this kind of funding has histori-
cally been the crime or civil wrong of the third party officiously
intermeddling with somebody else’s litigation, known as the

17. Id.
18. See, e.g., Deborah R. Hensler, Third-Party Financing of Class Action Liti-

gation in the United States: Will the Sky Fall?, 63 DEPAUL L. REV. 499 (2014)
[hereinafter Hensler, Third-Party Financing]; Deborah R. Hensler, The Future
of Mass Litigation: Global Class Actions and Third-Party Litigation Funding, 79
GEO. WASH. L. REV. 306 (2011) [hereinafter Hensler, Future of Mass Litiga-
tion]; Deborah R. Hensler, Financing Civil Litigation: The US Perspective, in
NEW TRENDS IN FINANCING CIVIL LITIGATION IN EUROPE: A LEGAL, EMPIRICAL,
AND ECONOMIC ANALYSIS 149 (Mark Tuil & Louis Visscher eds., 2010); JOHN

BEISNER ET AL., U.S. CHAMBER INST. FOR LEGAL REFORM, SELLING LAWSUITS,
BUYING TROUBLE: THIRD-PARTY LITIGATION FUNDING IN THE UNITED STATES

(2009); see also David Collins, Public Funding of Class Actions and the Experience
with English Group Proceedings, 31 MANITOBA L.J. 211 (2005); Michael Legg,
Reconciling Litigation Funding and the Opt Out Group Definition in Federal Court
of Australia Class Actions–The Need for a Legislative Common Fund Approach, 30
CIV. JUST. Q. 52 (2011); NAT’L ASS’N OF MUT. INS. COS., THIRD-PARTY LITIGA-

TION FUNDING: TIPPING THE SCALES OF JUSTICE FOR PROFIT (2011), http://
www.namic.org/pdf/publicpolicy/1106_thirdPartyLitigation.pdf.

19. See, e.g., Catherine Piché, Le financement public et privé de l’action collec-
tive québécoise, 3 CONCURRENCES J. 13 (2014) (Can.); Jasminka Kalajdzic et al.,
Justice for Profit: A Comparative Analysis of Australian, Canadian and U.S. Third
Party Litigation Funding, 61 AM. J. COMP. L. 93, 113 (2013).

20. See, e.g., Hensler, Future of Mass Litigation, supra note 18; Kalajdzic,
supra note 19; Hensler, Third-Party Financing, supra note 18.

21. As remarked by Hensler, “No group has been as strident or as active
in opposition to third-party litigation financing as the United States Cham-
ber of Commerce’s Institute for Legal Reform, and no area of legal practice
has been more clearly targeted for prohibition of such financing than class
action litigation.” Hensler, Third-Party Financing, supra note 18, at 500.
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common law torts of “champerty and maintenance.” These
torts have been defined as follows:

Maintenance may be defined as the giving of assis-
tance or encouragement to one of the parties to liti-
gation by a person who has neither an interest in the
litigation nor any other motive recognized by the law
as justifying his interference. Champerty is a particu-
lar kind of maintenance, namely maintenance of an
action in consideration of a promise to give the main-
tainer a share in the proceeds or subject matter of
the action.22

In Ontario, while the law of champerty and maintenance
still applies under An Act Respecting Champerty, R.S.O. 1897, c.
327, s. 1, the law has evolved such as to permit and make possi-
ble TPLF agreements as well as contingency fee agreements,
the whole in view of providing the greatest access to justice
possible.23  In Quebec, the pactum in quota litis was historically
prohibited for lawyers and the prohibition is still codified in
Article 1783 of the Quebec Civil Code, but is largely ignored in
practice.24 Meanwhile, the litigious redemption provision in
Article 1748 of the Civil Code is useful in deterring third-party
financiers.25

Motive is a crucial element in determining whether assis-
tance to litigation by a third party constitutes maintenance or
champerty.26 Canadian courts have found financial assistance
to be acceptable and not to constitute maintenance or cham-

22. Buday v. Locator of Missing Heirs Inc. (1993), 16 O.R. 3d 257,
262–63 (Can. Ont. C.A.) (quoting 9 HALSBURY’S LAW OF ENGLAND, at para.
400 (4th ed. 1974)); see also Sarah Northway, Non-Traditional Class Action Fi-
nancing and Traditional Rules of Ethics: Time for a Compromise, 14 GEO. J. LEGAL

ETHICS 241, 243 (2000).
23. Fehr v. Sun Life Assurance Co. of Canada, 2012 ONSC 2715, para. 73

(Can.).
24. Piché, supra note 19, at 17–18; H. Patrick Glenn, The Irrelevance of

Costs Rules to Litigation Rates: The Experience of Quebec and Common Law Canada,
in COST AND FEE ALLOCATION IN CIVIL PROCEDURE: A COMPARATIVE STUDY 99,
104 (Mathias Reimann ed., 2012) [hereinafter Glenn, Irrelevance of Costs
Rules]; see also H. Patrick Glenn, L’echo double du champart: y a-t-il des tracegls en
droit civil Québécois?, in MÉLANGES JEAN PINEAU 713, 713–14 (Benoı̂t Moore
ed., 2003) (Can.).

25. Glenn, Irrelevance of Costs Rules, supra note 24, at 106.
26. McIntyre Estate v. Ontario (Att’y Gen.) (2002), 61 O.R. 3d 257, 268

(Can. Ont. C.A.).
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perty when the financier’s motive is proper, such as compas-
sion, charity, legitimate common interest, or where a pre-ex-
isting commercial interest exists in litigation.27 In fact, these
common law rules seek to prevent unnecessary litigation, in-
termeddling in the conduct of the litigation, and the overcom-
pensation of the funder.28 Public financiers such as the Fonds
cannot be accused of providing champertous assistance when
they assist with a proper motive, in exchange for a very reason-
able “compensation”—that is not compensation per se as it is a
means of subrogation. This “compensation” does not serve to
compensate; rather, it serves only to self-finance the entity, as
opposed to making profit (which I further discuss below), with
minimal intervention and intermeddling. Our view is that the
Fonds has a socially-focused access to justice objective and a
mandate that gives it a proper motive to assist litigants. Fur-
ther, it is fully justified by its public status as a government-
funded entity to provide the assistance required.

Currently in Quebec, various forms of class litigation fi-
nancing exist. Financing can be provided by class representa-
tives or by class members, especially in instances where the
class is smaller and cohesive, and class members may be easily
identified.29 Financing may also be provided—and most often
is—by class counsel on a collective basis, or individually, where
counsel delivers an indemnity to its representative client to pay
an eventual adverse cost award.30 As for TPLF, it exists in Que-
bec and the rest of Canada, as elsewhere around the common
law world. A number of public and private corporations now
specialise in such funding and assistance, such as LexFund,
Therium (UK) Holdings Limited, IMF Australia Ltd., etc. Re-
cent decisions in Quebec and in the other common law Cana-
dian provinces have approved TPLF agreements that are dis-

27. Poonam Puri, Financing of Litigation by Third Party Investors: A Share of
Justice?, 36 OSGOODE HALL L.J. 515, 528–30 (1998); Piché, supra note 19, at
17.

28. Kaladjzic, supra note 19, at 119.
29. See, for example, Nantais v. Telectronics Proprietary (Canada) Ltd.,

[1996] O.J. No. 5386 (Can. Ont. Gen. Div.) (QL), where the representative
loaned money to the class counsel on a contingency basis.

30. See, e.g., Poulin v. Ford Motor Co. of Canada Ltd., [2007] O.J. No.
4988 (Can. Ont. Sup. Ct. J.) (QL).
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closed to the court,31 but many Canadian courts have yet to
stake out a position. These decisions have sought to impose
important judicial safeguards designed to protect class mem-
bers and shine light on the TPLF process. Justice Perell of the
Ontario Superior Court of Justice approved one such agree-
ment, and highlighted the need for transparency and regula-
tion.32 The Quebec Superior Court, by way of comparison, has
chosen to tacitly approve the TPLF fee reimbursement without
qualifying or discussing the nature of the financing agree-
ment.33

If private funding assistance is tacitly (or secretly) yet cau-
tiously accepted, public assistance appears to be a more favour-
able initiative, and as such, Canada’s Québécoise province is a
pioneer in establishing a public assistance fund for this very
purpose.

III.
QUEBEC AS THE CLASS ACTION PIONEER IN CANADA

Quebec’s class action provisions in the newly-reformed
Code of Civil Procedure (C.C.P.),34 similar to other legislation
adopted throughout Canada35 and United States Rule 23 of
the Federal Rules of Civil Procedure,36 enable a person who is a
member of a class of persons to sue, without a mandate, on
behalf of all the members of the class and to represent the

31. See, e.g., Marcotte v. Fédération des Caisses Desjardins du Québec,
[2014] 2 S.C.R. 805 (Can.); Bank of Montreal v. Marcotte, [2014] 2 S.C.R.
725 (Can.); Stanway v. Wyeth Canada Inc., 2014 BCSC 931 (Can.); Dugal v.
Manulife Financial Corp., 2011 ONSC 1785, para. 33 (Can.).

32. Fehr v. Sun Life Assurance Co. of Canada, 2012 ONSC 2715, para.
89–90 (Can.) (“Third party funding of a class proceeding must be transpar-
ent and it must be reviewed in order to ensure that there are no abuses or
interference with the administration of justice. The propriety of third party
funding agreements is controversial and problematic, and, in my opinion, at
a minimum, they should not be allowed to operate clandestinely. . . . There
is a legitimate concern that if not regulated, third party funding might sub-
vert the public policy purposes of class proceedings.”).

33. Marcotte c. Banque de Montréal, 2015 QCCS 1915, para. 22 (Can.).
34. Code of Civil Procedure, C.Q.L.R., c. C-25.01, §§ 571–604 (Can.).

The New Code has come into force on January 1, 2016 and seeks to make
the civil justice system more accessible, while protecting the rights of all par-
ties to state their claims before a court.

35. See, e.g., Ontario Class Proceedings Act, S.O. 1992, c. 6, § 2(1) (Can.);
British Columbia Class Proceedings Act, R.S.B.C. 1996, c. 50, § 2(1) (Can.).

36. FED. R. CIV. P. 23.
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class.37 Quebec, a civilian jurisdiction, was the first province to
introduce class action legislation in 1978.38 Quebec class ac-
tion law was enacted “with policy objectives of promoting and
favouring access to justice, and more efficiently enforcing so-
cial and remedial legislation,” as a “measure intended to ad-
vance a public interest agenda, along with labour reform and
consumer protection statutes.”39  While the Quebec rule origi-
nally sought to replicate Federal Rule 23, it still provided novel
provisions addressing interlocutory rights of appeal, the forms
of collective recovery, the conduct of the lawsuit, as well as de-
tailing the procedural specificity of “a preliminary screening of
the case’s merits, at the so-called ‘authorization’ stage.”40 Im-
portantly, preoccupied by the accessibility of the class action as
a procedural tool for litigants regardless of their resources,41

the Quebec legislature established a governmental agency for
the distribution of public funds to potential class action repre-
sentatives: the Fonds.42

37. Statutory authority for class action proceedings in Quebec was codi-
fied in the Code of Civil Procedure, R.S.Q., c. C-25, §§ 999–1052 (Can.), and
in An Act Respecting the Class Action, R.S.Q., c. R-2.1 (Can.), which have
been replaced by the New Code in sections 571 to 604. In particular, see
section 571.

38. An Act Respecting the Class Action, S.Q. 1978, c. 8 (Can.) [hereinaf-
ter ARCA], enacting Code of Civil Procedure, R.S.Q., c. C-25, §§ 999–1052
(Can.). For a further discussion of the history of the Canadian class action,
see SHAUN FINN, CLASS ACTIONS IN QUEBEC: NOTES FOR NON-RESIDENTS

(2014); Andrew Borrell, The Evolving Evidentiary Standard for Certification in
Canada, 26 CLASS ACTION REP. 1, 3 (2005); Garry D. Watson, Class Actions:
The Canadian Experience, 11 DUKE J. COMP. & INT’L L. 269 (2001); W.A. Bo-
gart, Questioning Litigation’s Role–Courts and Class Actions in Canada, 62 IND.
L.J. 665 (1987); Neil J. Williams, Consumer Class Actions in Canada: Some Pro-
posals for Reform, 13 OSGOODE HALL L.J. 1 (1975); John A. Kazanjian, Class
Actions in Canada, 11 OSGOODE HALL L.J. 397 (1973). See generally CATHE-

RINE PICHÉ, FAIRNESS IN CLASS ACTION SETTLEMENTS (2012), for a discussion
on the Canadian class action settlement law.

39. Catherine Piché, The Cultural Analysis of Class Action Law, 2 J. CIV. L.
STUD. 101, 118 (2009); see also Pierre-Claude Lafond, Le recours collectif : entre
la commodité procédurale et la justice sociale, 29 REVUE DE DROIT L’UNIVERSITÉ DE

SHERBROOKE [R.D.U.S.] 3, 24 (1998) (Can.) (explaining how the procedure
was adopted at a time of great social change).

40. Piché, supra note 39, at 117–18.
41. Yves Lauzon, Le recours collectif Québécois: description et bilan, 9 CAN. BUS.

L.J. 324, 335 (1984) (Can.).
42. The Fonds has become the “Fonds d’aide aux actions collectives”

with the New Code, and as per the Act Respecting the Fonds d’aide aux Actions
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In the rest of Canada, class action reform followed in
1982, with the publication of the Ontario Law Reform Com-
mission Report on Class Actions.43 The impetus for modern
class action legislation in Canada effectively arose out of the
recognition by the Supreme Court of Canada in Naken that the
previous rules of court for representative proceedings were in-
adequate, and that a “comprehensive legislative scheme for
the institution and conduct of class actions” was needed.44

Since then, all of the Canadian provinces except one (Prince
Edward Island) gradually enacted class proceedings statutes45

The legislative schemes adopted across Canada drew on
United States rules and class action experience, but with a
more liberal approach to certification. In 2001, a trilogy of Su-
preme Court of Canada class action cases officially recognized
the critical importance of class actions in Canada.46 In another
Supreme Court of Canada trilogy of class action cases, issued
in 2013, Canada’s highest court has made it clear that the
more stringent evidentiary approach as endorsed in the
United States Supreme Court in Wal-Mart v. Dukes47 has little
application to Canadian class actions.48 As such, the long-
awaited class certification rulings realigned the ground rules
for the certification of consumer class actions in Canada.

Importantly, the Supreme Court of Canada outlined the
three important advantages class proceedings have over a mul-
tiplicity of individual suits.49 First, by aggregating similar indi-
vidual actions, class actions serve judicial economy by avoiding
unnecessary duplication in fact-finding and legal analysis. Sec-

Collectives, chapter F-3.2.0.1.1, sanctioned on April 1, 2016. See Piché, supra
note 19.

43. ONTARIO LAW REFORM COMM’N, MINISTRY OF THE ATT’Y GENERAL, RE-

PORT ON CLASS ACTIONS (1982) (Can.).
44. G.M. (Canada) v. Naken, [1983] 1 S.C.R. 72, 105 (Can.).
45. See, e.g., Class Proceedings Act, S.O. 1992, c 6 (Can.); Class Proceed-

ings Act, R.S.B.C. 1996, c 50 (Can.).
46. Western Canadian Shopping Centres Inc. v. Dutton, [2001] 2 S.C.R.

534 (Can.); Hollick v. Toronto (City), [2001] 3 S.C.R. 158 (Can.); Rumley v.
British Columbia, [2001] 3 S.C.R. 184 (Can.).

47. 131 S. Ct. 2541 (2011).
48. Infineon Technologies AG v. Option consommateurs, [2013] 3

S.C.R. 600 (Can.); Sun-Rype Products Ltd. v. Archer Daniels Midland Com-
pany, [2013] 3 S.C.R. 545 (Can.); Pro-Sys Consultants Ltd. v. Microsoft Cor-
poration, [2013] 3 S.C.R. 477 (Can.).

49. Western Canadian, 2 S.C.R 534, para. 27–29.
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ond, by distributing fixed litigation costs amongst a large num-
ber of class members, class actions improve access to justice by
making economical the prosecution of claims that any one
class member would find too costly to prosecute on his or her
own. Third, class actions serve efficiency and justice by ensur-
ing that actual and potential “wrongdoers” modify their beha-
viour to take full account of the harm they are causing, or
might cause, to the public.50 Unfortunately, it is difficult to
confirm whether these objectives are being met one way or an-
other, due to the dearth of empirical work in this area in Ca-
nada.51

Class actions are provincial in Canada and thus very few
cases are ever initiated and heard in the Federal Court. In
Quebec, in order to commence such an action, the person
who seeks to represent the class and institute the class action
must present a demand for an order authorizing the action as
a class action and recognizing him or her as the representative
of the class.52 Article 575 of C.C.P. sets out four criteria by

50. See id. See also Fehr v. Sun Life Assurance Co. of Canada, [2012] O.J.
No. 2029 (Ont. Super. Ct. J.) [Fehr], para. 40:

To be more expansive about the public policy goals, class actions
are designed to provide access to justice because they provide a
procedural means for individuals to litigate claims on behalf of a
group. They provide judicial economy because by allowing an indi-
vidual to represent the group’s claim through the mechanism of a
class action, a multiplicity of proceedings is avoided as is the embar-
rassment of possible inconsistent results in multiple proceedings
about the same alleged wrongdoing. Class actions provide beha-
viour modification because defendants learn not to think they can
commit wrongs harming many and get away with it simply because
no individual claimant could afford to pursue justice for himself or
herself, let alone for a group of similar claimants. Class actions also
have a deterrent effect and their mere possibility discourages
wrongdoing.

Most Canadian provinces have enacted legislation enabling class actions. In
provinces that do not have class action legislation, the Supreme Court of
Canada has extended the right to bring class actions notwithstanding the
absence of legislation, effectively creating a “common law” class action.

51. I have attempted to provide empirical data in the area of class actions
with my doctoral work on class action settlements: see PICHÉ, supra note 38;
and since May 2015, in the Class Actions Lab at the University of Montreal:
www.classactionslab.ca. At the Lab, we are currently working on a project on
the compensatory objective of class actions and collecting data on Quebec
class action take-up rates.

52. New Code § 574.
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which a judge is to assess whether the class should be author-
ized.53 Pursuant to Article 576 of C.C.P., the judgment author-
izing a class action describes the class whose members will be
bound by the class action judgment, appoints the representa-
tive plaintiff and identifies the main issues to be dealt with col-
lectively and the conclusions sought in relation to those issues,
describes any subclasses that have been created and deter-
mines the district in which the class action is to be instituted,
orders the publication of a notice to class members, and deter-
mines the opt-out period. No Multi-District Litigation or other
co-ordinating procedure currently exists in Quebec or Canada
for class actions brought in multiple jurisdictions, although
the judiciary is prepared to co-ordinate informally to achieve
judicial economy.54

IV.
COMPARISON OF THE CANADIAN AND AMERICAN

CLASS ACTION SYSTEMS

Key distinctions exist between the Canadian and Ameri-
can class action regimes, which I outline below to better con-
textualize the North American class action and clarify the stra-
tegic choices that need to be considered when designing a
class action system.

Class action procedures have been implemented by the
great majority of the Canadian provinces and territories,

53. The court authorizes the class action and appoints the class member
it designates as representative plaintiff if it is of the opinion that 1) the
claims of the members of the class raise identical, similar or related issues of
law or fact; 2) the facts alleged appear to justify the conclusions sought; 3)
the composition of the class makes it difficult or impracticable to apply the
rules for mandates to sue on behalf of others or for consolidation of pro-
ceedings; and 4) the class member appointed as representative plaintiff is in
a position to properly represent the class members.

54. There are nonetheless three Canadian protocols that address multi-
jurisdictional class proceedings in Canada: the Canadian Judicial Protocol
for the Management of Multi-Jurisdictional Class Actions (http://www.cba
.org/CBA/resolutions/pdf/11-03-A-Annex01.pdf), the Notice Protocol: Co-
ordinating Notice(s) to the Class(es) in Multijurisdictional Class Proceed-
ings (http://www.cba.org/CBA/resolutions/pdf/11-03-A-Annex03.pdf),
and the Protocol on Court-to-Court Communications in Canada – U.S.
Cross-Border Class Actions (http://www.cba.org/CBA/resolutions/pdf/11-
03-A-Annex02.pdf). These protocols do not have the scope or latitude of the
United States Multi-District Litigation.
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through their specific rules and legislation, and in the Federal
Court of Canada, by amendment to its rules of practice.55

While the substantive and procedural class action laws are sim-
ilar among the nine common law provinces and three com-
mon law territories, and even in the principally civil law prov-
ince of Quebec, the details of the certification tests differ
within the jurisdictions. The five general criteria that must be
met are the following: the pleadings must disclose a cause of
action, there must be an identifiable class, the proposed repre-
sentative must be appropriate, there must be common issues,
and the class action must be the preferable procedure.56 The
“preferability” requirement is one great example of the differ-
ences between the Canadian jurisdictions’ class action laws. In
Quebec, there is no specific mention of preferability. There is,
however, an express requirement that the action raise identi-
cal, similar, or related questions of law and fact, and that the
composition of the group makes joinder difficult or impracti-
cable.57

The test for certification of class actions in Canada is
lower than in the United States.  Canadian courts may certify
an action even if there is one common material issue that will
move the proceeding forward. In this way, some of the impor-
tant restrictions to certification found under the United States
Federal Rules of Civil Procedure do not have equivalents in Cana-
dian law. For example, in Ontario there is no requirement that
common issues of fact or law predominate over individual is-
sues. In addition, Canadian law does not rigorously apply the
concept of typicality. Furthermore, in Canadian class action re-
gimes, there is no requirement of predominance or numer-
osity; instead, the courts weigh common issues in relation to
individual issues as part of the preferability analysis, but have
explicitly rejected a requirement that common issues
predominate over individual ones. Proportionality considera-
tions are nonetheless relevant at certification.58 Further, as I
have mentioned, Canadian courts (excluding those of Que-
bec) consider the preferability of a class action for certifica-
tion—in particular, whether the proposed action will promote

55. Bogart, supra note 38, at 684–700.
56. See Class Proceedings Act, S.O. 1992, c. 6, s. 5 (Can.).
57. New Code § 575.
58. Vivendi Canada Inc. v. Dell’Aniello, [2014] 1 S.C.R. 3, para. 67–68.
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access to justice, judicial economy and behaviour modifica-
tion.

In the years 2013–2014, the Supreme Court of Canada has
issued five decisions on class action procedure including two
related to Quebec’s specific rules. The court revisited the stan-
dard for authorization, stating that a class action should be au-
thorized in Quebec if plaintiffs demonstrate an “arguable case
in light of the facts and the law asserted in the motion.”59 It
also noted that the “common issues” requirement in Quebec
was lower than in the common law provinces (allowing author-
ization where merely “similar or related questions” exist).60 In-
deed, a single common question is enough to justify a class
action if it provides a “not insignificant” benefit to all of the
class members.

There are enormous differences between the provinces in
the rules concerning the payment of legal costs by unsuccess-
ful class action litigants. The reality is that only TPLF can help
fund the prohibitive cost of experts and hundreds of hours of
work necessary to bring a case to authorization. Public funding
nonetheless remains, to this date, insufficient to finance all
worthwhile class action cases, even in Quebec. I will further
discuss the Fonds’ assistance below.

By way of comparison, the primary method of financing
consumer class actions in the United States is the common
fund doctrine, with another crucial element of the class action
financing method being the “American rule.”61 As far as TPLF
is concerned, there appear to be three main models in the
United States: loans made to lawyers or law firms, nonrecourse
loans that benefit plaintiffs directly, and investment in com-
plex and commercial actions.62 While the country has had a

59. Infineon Technologies AG, [2013] 3 S.C.R. 600 (Can.); See also Bran-
don Kain, Developments in Class Actions Law: The 2013-2014 Term — The Su-
preme Court of Canada and the Still-Curious Requirement of “Some Basis in Fact” 68
SUP. CT. L. REV. 77, 110 (2015).

60. Id. Infineon, 3 S.C.R. 600, R72
61. Janet Cooper Alexander, “An Introduction to Class Action Procedure

in the United States,” Presented Conference: Debates over Group Litigation
in Comparative Perspective, Geneva, Switzerland, (July 21–22, 2000).

62. Elizabeth Chamblee Burch, Financiers as Monitors in Aggregate Litiga-
tion, 87 N.Y.U. L. REV. 1273 (2012); Maya Steinitz, Whose Claim is this Any-
way?: Third Party Litigation Funding, 95 MINN. L. REV. 1268 (2011); Steven
Garber, Alternative Litigation Financing in the United States, RAND INSTITUTE OC-

CASIONAL PAPER, 13, 23 (2010); John Beisner et al., Selling Lawsuits, Buying
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long tradition of public interest litigation brought by privately-
financed groups such as the American Civil Liberties Union,
Government-financed litigation through an entity such as the
Fonds would face resistance in the United States. Essentially,
there could be a cultural problem here: Quebec’s public fund
is socially-focused and seeks to promote recovery and access to
justice over and above any material objectives. By way of com-
parison, the American TPLF actors are funders that exclusively
finance litigation and primarily seek to raise capital. Interest-
ing litigation oversight models with mostly altruistic objectives
have nonetheless been forcefully argued for by academics: the
guardianship model,63 the financier monitor model,64 and
more recently, the public agency oversight model.65

All in all, the Quebec class action has evolved into an in-
novative procedure that allows class members to be indemni-
fied for a wide variety of harms.66 The specificity and unique-
ness of this procedural tool is, in part, the possibility of assis-
tance in financing class litigation through a public entity
called the Fonds.

V.
FUNDING ONE THIRD OF ALL QUEBEC CLASS ACTION CASES67:

WHO IS THE FONDS D’AIDE AUX RECOURS COLLECTIFS?

A. The Fonds as a Major Actor of the Quebec Class Action Bar
At present, class actions in Quebec and Canada are princi-

pally financed through private, class counsel initiatives. Only
two of the Canadian provinces, Ontario and Quebec, have

Trouble: TPLF in the United States, U.S. CHAMBER INSTITUTE FOR LEGAL REFORM

(Oct. 2009).
63. Northway, supra note 22, at 257.
64. Burch, supra note 62, at 1276–77 (“allowing third parties to fund

nonclass aggregation helps to manage principal-agent problems by freeing
attorneys from their financial self-interest and encouraging them to act as
faithful agents”).

65. JOHN C. COFFEE, JR., ENTREPRENEURIAL LITIGATION: ITS RISE, FALL,
AND FUTURE (2015).

66. Piché, Cultural Analysis, supra note 39, at 102–103, 137–38; Shaun
Finn, In a Class All Its Own: The Advent of the Modern Class Action and Its Chang-
ing Legal and Social Mission, 2 CAN. CLASS ACTION REV. 333 (2005).

67. FONDS D’AIDE AUX RECOURS COLLECTIFS, RAPPORT ANNUEL 2013–
2014, at 13 (June 2014), http://www.farc.justice.gouv.qc.ca/doc/RapportAn
nuel2013-2014.pdf (In its 2013–2014 report, the Fonds acknowledged that it
had financed 35% of all 453 active class action cases).
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meaningfully addressed the issue and true challenge of litiga-
tion funding in Canada, with Quebec having the more ambi-
tious and successful approach.68 The existence of the Fonds, a
legal person established in the public interest,69 proves that
Quebec has the longest history of class action assistance and
funding in Canada. In fact, no other Canadian provincial class
action regime can provide funding for class litigation to the
extent that Quebec does.

The Fonds falls under the Quebec Ministry of Justice and
is composed of three administrators named by the Govern-
ment.70 Its board of administrators sits officially two days per
month to hear requests for funding. A secretary is named who
will manage the daily activities of the Fonds. The Auditor Gen-
eral of Quebec annually audits the Fonds’ books and ac-
counts.71 The object and mandate of the Fonds is to ensure the
financing of class actions in the first instance or on appeal and
to disseminate information respecting the exercise of such ac-
tions.72

Significantly, the Quebec system managed by the Fonds
has made 776 decisions on applications for funding over the
past ten years, and has granted funding in more than one
third of these cases.73 These decisions are kept confidential to
the public. In the year 2013–2014, of all 453 active cases in
Quebec, 157 were financed by the Fonds. The next year, in
2014–2015, out of 480 active cases, the Fonds financed 141.74

As I will discuss in further detail below, the Fonds can assist

68. For a discussion of the problems with the Ontario Fund, see Garry D.
Watson, Address at the Osgoode Hall Law School of York University Annual
National Class Actions Symposium: Fee Shifting in Ontario Class Actions and
the Failure of Ontario’s Class Proceedings Fund to Meet Its Intended Pur-
pose (2001) (on file with author). For a detailed review of the Quebec
Fonds’ operations, see Claude Desmeules, Address at the Osgoode Hall Law
School of York University Annual National Class Actions Symposium: Public
Funding of Class Actions in Quebec (2001).

69. ARCA, tit. II, ch. II, art. 6.
70. ARCA, tit. II, ch. II, art. 8.
71. ARCA, tit. II, ch. II, art. 19.
72. ARCA, tit. II, ch. II, art. 7.
73. See generally, FONDS D’AIDE AUX RECOURS COLLECTIFS, RAPPORT AN-

NUEL 2010–2011 (October 2011), http://www.farc.justice.gouv.qc.ca/doc/
RapportAnnuel2010-2011.pdf.

74. FONDS D’AIDE AUX RECOURS COLLECTIFS, RAPPORT ANNUEL 2014–
2015, (June 22, 2015), http://www.faac.justice.gouv.qc.ca/doc/RapportAn
nuel2014-2015.pdf.
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with both legal fees and disbursements, without charging in-
terest fees. It is well capitalized with yearly provincial subsidies
and warranties from the provincial government which guaran-
tee payment of capital and interest of any loan or other finan-
cial commitment made. Importantly, it also retains a percent-
age of any recovery made in every class action, a right that ap-
plies to all actions, not only those in which funding is afforded.
Given this feature, as well as the potential ongoing legal fee
support that can help to supplement class counsel’s cash flow,
there is a strong incentive for Quebec class plaintiffs to apply
for funding.

B. The Fonds as a Self-Sustainable Assistance Provider
Since its creation, the Fonds has been financed by four dif-

ferent sources of revenue: Government subsidies, subrogation
revenues, a percentage of recoveries pursuant to the Regulation
respecting applications for assistance for a class action, and interests
on investments. Annual Government subsidies have been an
important source of revenue, contributing to both the func-
tioning and the financing activities of the Fonds. For instance,
in 2011, for a total subsidy of $716,900, $418,700 was reserved
for the functioning of the Fonds and $298,200 for financial as-
sistance to litigants.75 Unfortunately, over the course of the
years 2005 until 2013, total Government subsidies have fallen
drastically from $724,800 to $416,800.76 This drastic fall in
Government contributions is due to the fact that the portion
of the subsidy reserved for financial assistance to litigants was
cancelled in 2012. This decision was probably made following
a steady increase in recent years in the amounts withheld by
the Fonds in collective recovery claims and on liquidated
claims. Indeed, these amounts, which serve to provide the fi-
nancial assistance to litigation, rose from a meagre $49,922 in
2015 to an all-time high of $7,575,194 in 2015 and $1,117,012
in 2014–2015.77

75. FONDS D’AIDE AUX RECOURS COLLECTIFS, RAPPORT ANNUEL 2010–
2011, at 24, (October 2011), http://www.farc.justice.gouv.qc.ca/doc/Rap
portAnnuel2010-2011.pdf.

76. See the annual reports of the Fonds for years 2005–2006 until
2014–15. FONDS D’AIDE AUX RECOURS COLLECTIFS, RAPPORT ANNUEL, http://
www.farc.justice.gouv.qc.ca/.

77. See the annual reports for these years at http://www.farc.justice.gouv
.qc.ca/.
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The second source of self-financing is the subrogation of
the Fonds in the rights of the recipient or his attorney up to the
amounts paid to them.78 Indeed, the recipient is obligated to
reimburse to the Fonds the amounts paid by it up to the
amounts it receives from a third party as fees, costs, or ex-
penses.79 This reimbursement only occurs when the action is
successful; otherwise, the financing is not reimbursed and the
financing risk is assumed entirely by the Fonds.

The third source of financing is the percentage of recov-
eries made pursuant to Section 42 of the Act respecting the
Fonds d’aide aux actions collectives and the Regulation respecting
applications for assistance for a class action.80 By this mechanism,
the Fonds may seek and obtain a percentage of the balance
from collective recovery or of individual recoveries.81 Section
42 provides that “[I]n the case of a collective recovery of the
claims, the Fonds shall withhold a percentage fixed by regula-
tion of the Government on the balance established . . . ; in
other cases, the Fonds shall withhold a percentage fixed by reg-
ulation of the Government on every liquidated claim.” These
percentages are provided for in the Regulation respecting the per-
centage withheld by the Fonds d’aide aux recours collectifs [hereinaf-
ter Percentage Regulation].82

Article 1(1) of the Percentage Regulation provides the
calculation of the percentage withheld by the Fonds from the
balance or from a liquidated claim. For example, there will be
“collective” recovery when the judgment fixes a total amount
payable to the class members as a whole. The members will
each have to present a claim to be indemnified from this col-
lective amount. After distribution to the members, some
amounts will remain unclaimed. The Regulation indicates how
and in what percentage the Fonds can claim a portion of the

78. ARCA, tit. II, ch. II, art. 25, art. 30.
79. ARCA, tit. II, ch. II, art. 30.
80. Regulation respecting applications for assistance for a class action, c.

R-2.1, r. 1, (Can.).
81. According to Article 38(a) of ARCA, the Government may, by regula-

tion, “fix, for the application of section 42, the percentage withheld by the
Fonds from the balance or from a liquidated claim.” ARCA, tit. II, ch. II, art.
38(a).

82. Regulation respecting the percentage withheld by the Fonds d’aide
aux actions collectives, COLR c. F-3.2.0.1.1, r. 2 (Can.) [hereinafter Percent-
age Regulation].
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undistributed balance. Article 1(2) of the Percentage Regula-
tion also applies to collective recoveries, but only when the
court considers that the individual liquidation of the class
members’ claims or the distribution of an amount to each
class member is impracticable, inappropriate, or too costly,
and seeks to determine the balance remaining after the collo-
cation of the costs, fee, and disbursements, thereby ordering
that the amount be remitted to a third person it designates.83

Article 1(3) of the Regulation provides for a percentage to be
withheld on each “individual” recovery (i.e., the type of recov-
ery that is ordered when it is not possible for the court to de-
termine the total value of a valid claim), the whole pursuant to
Article 599 C.p.c. Accordingly, the following percentages may
be claimed, for each of the three categories:

1. 50–90% of the balance remaining after claims by
class members from any aggregate award;
2. 30–70% of the total award less costs and attorney’s
fees if the court decides not to allow individual
claims;
3. 2–10% of each individual award (if no aggregate
award is made).84

These percentages demonstrate that the most advanta-
geous form of recovery for the Fonds in terms of claiming
higher percentages of final recovery is collective recovery pur-
suant to paragraph 1.

With respect to the assistance it provides, the Fonds spends
the sums given by the Government as subsidies and those
which have been withheld in accordance with the percentage
fixed by regulation of the Government.85 Accordingly, its mis-
sion and incentive in providing assistance to litigants is not to
make money as with other third-party private financiers.
Rather, its objective is to promote recovery and provide access
to justice.

By way of comparison, the Ontario government estab-
lished the Class Proceedings Fund right after its class proceed-

83. New Code § 597.
84. Percentage Regulation, art. 1.
85. ARCA, tit. II, ch. II, art. 43. The Fonds may also make, annually, fi-

nancial commitments other than a loan for an amount up to the amount
determined by the Minister of Justice at the time of approval of the budget
of the Fonds. Id.
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ings legislation came into effect in 1992 and contributed
$500,000 to establish the fund.86 While counsel fees are not
recoverable, Ontario funding covers approved disbursements
and adverse cost awards,87 and is provided based upon several
factors including the strength of the claim and the public in-
terest involved. When the Fund finances an unsuccessful ac-
tion, the defendant is entitled to apply to the Fund for recov-
ery of the defendant’s costs.88 Alternatively, if the action is suc-
cessful, the plaintiff will have to repay the contribution to the
plaintiff’s costs made by the Fund. In addition, the Fund will
be entitled to receive ten percent of the judgment awarded in
favour of the class.89 Importantly, the cases supported by the
Ontario Fund must seek to advance the Class Proceedings Act
and jurisprudential objectives. As such, these funded cases
seek to enhance access to justice and judicial efficiency, to ad-
vance the public interest, to achieve behaviour modification
and to further the establishment of new legal principles.90 The
Ontario Fund remains, to date, vastly underused with only
about ten percent of all cases being funded annually.91 This
failure of lawyers to apply for funding may be due to the diffi-
culties in meeting the criteria for assistance, or to the signifi-
cant levy of ten percent of the total judgment. All in all, the
comparison between the 130 requests for funding made over
the course of ten years in Ontario and the more than 100 re-
quests for funding made over the course of only one year
(2012-2013) in Quebec is tremendously revealing.92

86. Law Society Act, R.S.O. 1990, c. L.8, s. 59.1(1) [hereinafter LSA]. See
also the Class Proceedings Fund’s Website, Class Proceedings Fund, THE LAW

FOUNDATION OF ONTARIO, (Apr. 11, 2016) http://www.lawfoundation.on.ca/
class-proceedings-fund/.

87. LSA §§ 59.3, 59.4.
88. LSA § 59.4(1).
89. LSA § 59.4; O. Reg. 771/92 § 8.
90. Ontario Regulation, supra note 89, § 5. See also LAW FOUNDATION OF

ONTARIO, CLASS PROCEEDINGS FUND 20 YEARS IN REVIEW (2012) http://
www.lawfoundation.on.ca/wp-content/uploads/CPF-Brochure-2013.pdf.

91. Id. at 1.
92. See FONDS D’AIDE AUX RECOURS COLLECTIFS, RAPPORT ANNUEL 2013–

2014, (May 2013), http://www.farc.justice.gouv.qc.ca/doc/RapportAnnuel
2013-2014.pdf.
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C. The Fonds as a Preliminary Screener of Class Action Cases
According to Section 20 of An Act Respecting the Class

Action (ARCA), every representative and every person in-
tending to be ascribed such status may apply in writing for as-
sistance from the Fonds, outlining the basis of the claim and
the essential facts determining its exercise, and describing the
group on behalf of which he or she intends to bring or is
bringing the action.93 The applicant must also state his or her
financial condition and that of the putative class members, as
well as indicate the purposes for which the assistance is in-
tended to be used, the amount required, and what other reve-
nue or service is available.94

Importantly, the criteria the Fonds will consider in its deci-
sion to assist or not is whether the class action may be brought
or continued without such assistance, the probable existence
of the right intended to be asserted, and the probability that
the class action will be brought.95 Article 23 reads as follows:

23. The Fonds shall study the applicant’s application
and it may, for that purpose, meet with the applicant
or his attorney and allow him to present observations.

In order to determine whether to grant assistance,
the Fonds shall assess whether the class action may be
brought or continued without such assistance; in ad-
dition, if the status of representative has not yet been
ascribed to the applicant, the Fonds shall consider
the probable existence of the right he intends to as-
sert and the probability that the class action will be
brought.

Where the representative or a member requesting to
be substituted for him intends to appeal the judg-
ment which decides the questions of law or fact dealt
with collectively, the Fonds, in order to determine
whether to grant or terminate assistance, shall assess
whether the action may be continued without such
assistance and whether the appeal is likely to succeed
if brought. . . .

93. ARCA, tit. II, ch. III, art. 21.
94. Id.
95. Id., art. 23.
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The fact that the Fonds assesses the viability of the pro-
posed action and considers the probable existence of the right
alleged may serve to deter frivolous suits. When applications
are denied, class attorneys have to fund the actions themselves
or are alternatively forced to abandon the potential class
claim. The prospect of having a third entity help fund the ac-
tion serves to encourage well-structured and legally founded
class actions. Even after having consulted with the Fonds about
this hypothesis, it is unfortunately impossible to verify it and
whether there truly is such an incentive present leading to
more worthwhile class action cases being brought in Quebec.

Ultimately, the Fonds may defer the study of a part of the
application, refuse assistance or grant it, in whole or in part,
and in all cases, it shall render its decision within one month
following receipt of the application.96 In any event, reasons for
a decision to refuse or defer assistance must be provided,97 as
well as the conditions for assistance.98 A negative decision may
be contested by the applicant in front of the Administrative
Tribunal of Quebec.99

When assistance is granted, the recipient is entitled to
payment by the Fonds of the expenses expedient for the prepa-
ration or bringing of the class action, including expert and at-
torney’s fees of the recipient, the recipient’s costs and other
court expenditures including costs of notification, and any
other expenses related therein.100 The payment of attorney’s
fees, unfortunately, is insignificant as compared to the market
rate, being of maximum one hundred dollars per hour for se-
nior lawyers and maximum forty dollars per hour for juniors.
Meanwhile, expert fees are often significant. Furthermore, an
agreement may be made to indemnify representative plaintiffs
for adverse costs awards.101 Importantly, the recipient or his
attorney shall reimburse the Fonds the amounts paid by it up to
the amounts received from a third party as fees, costs or ex-
penses.102

96. Id.
97. Id., art. 24.
98. Id., art.25.
99. Id., art. 35, 37.

100. Id., art. 27, 29.
101. Id., art. 29.
102. Id., art. 30. In addition, Article 31 provides that:
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VI.
PUBLIC FINANCIERS AS OVERSEERS OF CLASS PROCEEDINGS

The Fonds is a primary source of financial assistance to ini-
tiate class actions in Quebec, assisting about one third of all
such actions annually. This prominence of the Fonds, in itself,
affords considerable access to justice to Quebecers who are
able to rely upon a source of financial assistance to initiate
class actions and pay, notably, their legal and expert fees and
costs, with no interest. The Fonds is, however, much more than
a public financier: it de facto supervises and oversees class ac-
tion activities in Quebec (and to a certain extent national class
actions as well), notably through the careful analysis of all ac-
tive cases and the collection of statistics.

In my view, the Fonds’ official mandate should be rede-
fined to include a specific oversight mechanism of class action
litigation. This mechanism would serve to avoid the potential
pitfalls and ethical risks of third-party funding, while ensuring
that the class action objectives and public policy objectives are
furthered. Importantly, through this oversight mechanism, the
class action system as a whole would become more transpar-
ent, to the benefit of all litigants.

I, along with the few members of my Class Actions Lab
team, have spent several months studying the active files of the
Fonds during the summer of 2015, collecting empirical data
and statistics regarding claims rates and collective recoveries.
Our objective has been to compile conclusive statistics regard-
ing the claims rates and the overall success of the class action
in relation to the three class action objectives. I have been as-
tounded to realize how very little data is actually available in
that regard in court files, and how obscure the litigation pro-
cess truly is.

Class litigants in Quebec and in the rest of Canada have
no obligation to report on class action administration per se,

“In the cases where the representative was granted assistance, if the
defendant in whose favour the final judgment has been rendered
shows to the satisfaction of the Fonds that it is impossible for him to
obtain the full payment of the judicial costs on the property of the
representative, the Fonds, after examining the financial condition
of the defendant, may pay these judicial costs in the name of the
representative. The Fonds then becomes subrogated in the rights of
the defendant up to the amount paid to him.”
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other than where the court has ordered a report to be filed or
an accounting issued. Nor are class action administrators re-
quested to provide such information. There is, however, a duty
to inform the Fonds, and the responsibility for providing the
information lies with the class action lawyers who are obligated
to provide copies of all documents and procedures. The files
that we consulted at the Fonds, however, were incomplete in
that they allowed us to draw definite conclusions about the
outcome of class actions in less than forty cases of the several
hundred files consulted.103 I thus agree with authors Pace and
Rubenstein that although “[c]lass actions are among the most
public forms of civil litigation,” “a veil of secrecy can [ironi-
cally] fall over class action litigation . . . and ultimately, little
information is available about how many class members actu-
ally received compensation and to what degree.”104 There is a
real problem here. Transparency being a fundamental issue in
the Quebec and Canadian justice system,105 it is becoming
clear that increased oversight, accountability, and trans-
parency will lead to an improved class action system. The Fonds
can contribute by acting as an official overseer of class actions
in Quebec and by requesting clearer and more definite data
from the parties and lawyers. And in fact, should it not be that
government or semi-governmental entities like the Fonds have
an utmost obligation to be so transparent in their legal activi-
ties and reporting?

Because the Fonds considers applications based upon the
need for financial assistance, and on the basis of the claim and
of the essential facts determining its exercise, it acts as a de
facto screener of class actions, a powerful gatekeeper of the
Quebec system. In addition, this screening function has a tem-
poral permanence as the Fonds may grant funds on a continu-

103. See Catherine Piché, Draft Report, The Class Action as a Compensatory
Device (on file with author).

104. Nicholas M. Pace & William B. Rubenstein, How Transparent are Class
Action Outcomes? Empirical Research on the Availability of Class Action Claims Data
(Rand Inst. for Civil Justice, Working Paper No. WR-599-ICJ, 2008).

105. CANADIAN BAR ASSOCIATION, SYSTEMS OF CIVIL JUSTICE TASK FORCE RE-

PORT 19 (Aug. 1996) (on file with author) (“[A]ccountability of the system to
the public it is intended to serve cannot be accomplished unless the func-
tioning and operations of the system are understandable to the public. Fur-
ther, and significantly, a genuinely accessible system cannot be achieved un-
less additional ways are found to make the system comprehensible and trans-
parent to potential users”).
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ing basis throughout the litigation. In terms of incentives, the
Fonds is—even if only implicitly—motivated to finance cases
that have a greater chance to succeed, especially since the loan
provided to the class action initiator is reimbursed only in the
event of success in litigation. The Fonds’ decisions are kept
confidential, but once an announcement is made that a case
has been funded, a strong indication will be sent to the legal
community and to the parties that the case is well worth litigat-
ing.106

Of course, there is a risk that this implicit signaling func-
tion and related empowerment of the Fonds will supplant the
court’s function as a filter of cases at authorization.107 The
Fonds’ involvement, however, is continual throughout the liti-
gation and as such it gives lawyers incentives to continue to
handle the case responsibly and diligently in light of an even-
tual future or additional loan. Fundamentally, the Fonds’
gatekeeping or screening function acts, in practice, as a deter-
rence factor for eventual defendants, making actions that
could not have been initiated without assistance possible,
thereby supporting one of the prime policy objectives of the
class action.108 One additional way to enhance the deterrence
effect would be to increase the total assistance provided and
the numbers of cases funded in Quebec. At the end of the year
2014–2015, the Fonds had a significant surplus of
$13,387,117,109 which could well be invested in enhanced
funding to a great number of additional cases, or to existing
funded cases, for greater access to justice.

Furthermore, pursuant to Section 7 of ARCA, the Fonds’
objective and mandate is not only to provide financial assis-
tance, but also, “to disseminate information respecting the ex-

106. Québec (Commission de la santé et de la sécurité du travail) c. Pillin, EYB
1983-142308 (Que. C.A.). In that case, the Court of appeal remarks how the
Fonds’ written decision appears as a decision of the merits of the case.

107. Infineon Technologies AG, [2013] 3 S.C.R. 600 (Can.); Similar com-
ments are found in the Supreme Court case of Dell’Aniello v. Vivendi Canada
Inc., [2014] 1 S.C.R. 30 (Can.) (“[T]he motion judge performs a function of
screening motions; this is a procedural stage that does not involve considera-
tion of the questions on the merits.”).

108. Western Canadian Shopping Centres Inc. v. Dutton, [2001] 2 S.C.R.
534 (Can.).

109. See FONDS D’AIDE AUX RECOURS COLLECTIFS, RAPPORT ANNUEL 2014–
2015, at 13 (June 2014), http://www.farc.justice.gouv.qc.ca/doc/RapportAn
nuel2014-2015.pdf.
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ercise of [class] actions.” In fact, the initial financing objective
was enlarged in 1984 to include an educational information
objective.110 Throughout the years, the Quebec experience
has demonstrated that the Fonds has played and continues to
play a fundamental role in making the class action procedure
known and understood by the public and by the legal commu-
nity, while also helping provide a more specific form of help to
those wishing to institute such actions. In the first few years,
the Fonds published reports, gave informational seminars to
the public, and collected significant statistics. As the years
passed, this informational objective was, in part, lost. Today,
the Fonds continues to publish one annual report with lesser
statistics and simpler data, and it informs the public merely on
an individual basis by answering telephone calls made to its
head office. Resources available to fulfil the informational ob-
jective are meager.

If additional government resources were made available,
the Fonds could beneficially assume a much more important
role of providing information, ideally in collaboration with the
Superior Court of Quebec, which has exclusive jurisdiction
over class actions, and eventually, with the Ontario Class Pro-
ceedings Fund, and/or with my University of Montreal Class Ac-
tions Lab. With greater information could come greater access
to justice, another public policy objective of the class action, as
more citizens would understand and trust the procedure, and
more cases would be initiated in the courts. While the Fonds is
already sent copies of all active class action files in the province
(whether funded or not), more complex statistics could be col-
lected about the numbers of cases filed, tried, and settled, the
moment at which these events occur, the financial amounts,
take-up rates, etc.111

Empirical data is critically important to researchers, of
course, but also to the legislature, to the courts, and to the
public in general. One way of providing this information
would be to contribute to the existing Quebec class action reg-

110. Deraspe c. Fonds d’aide aux recours collectifs, EYB 2007-120152
(Que. Sup. Ct.), para. 24. See Yves Lauzon, Le financement des recours collectifs,
in ALAIN PRUJINER & JACQUELINE ROY, (ED.), LES RECOURS COLLECTIFS EN ON-

TARIO ET AU QUÉBEC: ACTES DE LA PREMIÈRE CONFÉRENCE YVES PRATTE, Mon-
treal, Wilson & Lafleur, 1992, 65, 74.

111. More extensive statistics were published by the Fonds up until the year
2007–2008.
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istry, which was created on January 1, 2009 and provides a
great quantity of information regarding the case, the names of
the parties, the amounts involved, the type of case, the notices
to members, the claim forms, the introductory motions, re-
lated judgments, etc.,112 or alternatively, to the Canadian Bar
Association National Class Action Database.113

Accordingly, while the Fonds acts de facto as overseer of all
Quebec class actions, whether funded or not, with an official
recognition of this function in the legislation and additional
Government resources to administer the entity, more legiti-
macy could be given to the Fonds’ involvement in court files
and to its claims and demands for reform of the class action
rules and regulations. As a public guardian, and granted it
does not conflict itself out,114 the Fonds could seek to protect
the interests of absent class members.115 It has acted, over the
years, as a proactive and efficient vehicle of change, challeng-
ing class settlements, Superior Court decisions, and the appli-
cation and interpretation of various regulations.116 In the
years 1979–1980, the Fonds made representations to the Que-
bec Bar to request that amendments be made to the judicial
tariff to limit the extent of costs payable and further, to make
appeals of class action authorization decisions possible only
upon a refusal to authorize.117 These requests were granted
and the amendments were made to the regulations. They be-
came measures of great social importance in Quebec class ac-
tion law. Later on, the Fonds made representations in the

112. See website at www.tribunaux.qc.ca. See also Toure c. Brault & Marti-
neau inc., EYB 2014-238337, 2014 QCCS 2609 (Que. Sup. Ct.). See also
PIERRE-CLAUDE LAFOND, LE RECOURS COLLECTIF, LE RÔLE DU JUGE ET SA CON-

CEPTION DE LA JUSTICE - IMPACT ET ÉVOLUTION, Éditions Yvon Blais, 2006, p.
171.

113. See, e.g., Class Action Database, CANADIAN BAR ASSOCIATION, http://
www.cba.org/ClassActions/main/gate/index/ (last visited Apr. 16, 2016).

114. It is better to envision the Fonds as a neutral and independent body,
uninvolved with the members or their interests.

115. See for a similar idea, Martin H. Redish, Rethinking the Theory of the
Class Action: The Risks and Rewards of Capitalistic Socialism in the Litigation Pro-
cess, 64 EMORY L.J. 451, 465 (2014).

116. See most recently Option Consommateurs v. Banque nationale du Ca-
nada, 2015 QCCS 4380 (Can). See also Samy Elnemr, Le Fonds d’aide aux
recours collectifs : trente ans plus tard, 327 SERVICE DE LA FORMATION PERMA-
NENTE DU BARREAU, DÉVELOPPEMENTS RÉCENTS EN RECOURS COLLECTIFS 3
(2010).

117. Elnemr, supra note 116, at 4.
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courts in several instances, often successfully.118 It notably
sought to intervene to force the courts to apply the Percentage
Regulation in the way originally intended, in the face of the
contrary intentions of settlement transaction signatories wish-
ing to circumvent the Regulation with clauses preventing the
existence of any leftover amounts—and thus making recov-
eries by the Fonds impossible. The Court sided with the Fonds,
and recognized its right to make representations, holding that
the correct application of the Percentage Regulation is funda-
mental as a tool allowing the Fonds’ self-sustainability without
losing priority over the compensation of class members.119

Another advantage of involving the Fonds as a public over-
seer of class actions undoubtedly is to solve the risk of agency
cost in representative actions, as was raised by many authors,
including Samuel Issacharoff.120 Indeed, in addition to in-
creased efforts to involve the courts in the class action process
and provide greater judicial oversight, which I have advocated
for elsewhere,121 my proposition here is, in line with that of
Issacharoff’s, that the Fonds should act as an intermediary
agent watching over the primary agents.122 The Fonds has a
strong incentive to monitor the lawyer–agents’ performance as
it collects a percentage of all class actions’ recoveries in
funded and unfunded cases. To respond to Issacharoff’s pre-
occupations, the Fonds is neutral and has no potential of be-
coming a “toll collector”123 or a “trafficker of litigation.”124 Its
main incentive is to be mostly self-sustainable, and to do so it
must recuperate its investment, limit its risks in litigation, and

118. Fonds d’aide aux recours collectifs v. Syndicat des employés d’entretien et de
garage de transport de la C.U.M., C.A., EYB 1995-94504, 27 juillet 1995; Clavel v.
Productions musicales Donald K. Donald inc. et al, EYB 1996-84725, 1994 (Cour
d’appel du Québec).

119. Cornellier c. Province canadienne de la congrégation de Sainte-Croix, EYB
2011-199631, 2011 QCCS 6670 (Can.), citing Option Consommateurs c. Fédéra-
tion des caisses Desjardins du Québec, 2011 QCCS 4841 (Can.).

120. Samuel Issacharoff, Litigation Funding and the Problem of Agency Cost in
Representative Actions, 63 DEPAUL L. REV. 561, 579–84 (2014).

121. PICHÉ, supra note 38, at 276–77.
122. See, e.g., Issacharoff, supra note 120, at 580. See also Samuel Issacharoff

& Daniel R. Ortiz, Governing Through Intermediaries, 85 VA. L. REV. 1627
(1999).

123. Issacharoff, supra note 120, at 581.
124. CHRISTOPHER HODGES, STEFAN VOGENAUER & MAGDALENA TULIBACKA,

THE COSTS AND FUNDING OF CIVIL LITIGATION 212 (Camille Cameron 2010).
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see the Percentage Regulation applied.125 In any event, it has no
incentives to win or lose a case (other than the fact of not be-
ing able to recuperate any monies in case of a defendant’s
win), or to profit from the case or the litigation. Accordingly, it
should act as an overseer which, in light of protecting the ab-
sent members’ interests, could be allowed to make representa-
tions on their behalf notably at settlement fairness hearings,126

albeit cautiously in light of conflicts of interest considerations.
In addition, the presence of a strong class action overseer

such as the Fonds makes the process more symmetric, as be-
tween plaintiffs and defendants, as well as between the firms
representing them. The increased information about cases
and their judicial outcomes leads to enhanced transparency
and to greater efforts being made to divulge and assure collec-
tive compensation. As for the rights of absent class members
more specifically, an enhanced presence by the Fonds would
lead to a greater protection; with greater information would
come increased participation in the class action litigation. The
involvement, eventually, of the Fonds in class settlements would
make proceedings beneficially more adversarial.127 Nonethe-
less, to underscore the Fonds’ impartiality relative to class plain-
tiffs and defendants, a proposition could be made to require
the Fonds to mitigate the financial burden assumed by the re-
spondents, in cases where the action is funded, goes to author-
ization and is later dismissed.

Importantly, the involvement of an overseer would fur-
ther lessen the potential for unethical behaviour and practices
in financing class actions. Truly, the Fonds does not have any
conflicts of interest; it does not and cannot strip plaintiffs of
their control and direction over the litigation. It does not
charge a “fee” for the provision of assistance and the risk

125. See, notably, the Fonds’ Report of Years 1992–1993, at 6 (on file with
author) (“Le Fonds d’aide chemine vers l’auto-financement. En effet, de
nombreux recours soutenus par le Fonds depuis sa création arrivent à ma-
turité. Le Fonds est ainsi remboursé peu à peu de ses avances : ses coffres
sont maintenant réapprovisionnés par les revenus de subrogation et, phé-
nomène plus récent, par l’encaissement de reliquats. L’exercice 1992-93
constitue à cet égard un record inégalé. Ce ‘retour de l’ascenseur ’ permet à
notre organisme de supporter de nouveaux recours qui, s’ils ne connaissent
le succès, contribueront à soutenir les recours à venir dans 5 ou 10 ans.”).

126. See, e.g., PICHÉ, supra note 38.
127. See id.
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taken—it merely seeks to self-sustain by recuperating the
amounts provided to initiate the action. Meanwhile, by way of
comparison, the costs of financing through third-party initia-
tives, in Quebec at least, encourage unethical behaviour as
they are repayable over and above class counsel fees, rather
than deducted from that amount, thereby depriving class
members of benefits.128 Furthermore, the required distance
between the financier and the plaintiffs firm is often difficult
to maintain when the potential financial gains are so signifi-
cant.

Ultimately, I must conclude that the Fonds has shaped
class action litigation in Quebec. While the idea of a public
financial litigation assistance entity such as the Fonds has sup-
porters around the world, such as in Hong Kong,129 Austra-
lia,130 and the State of Victoria,131 the Fonds remains unique
among all class action systems. It has helped provide access to

128. See Marcotte C. Banque de Montréal, 2015 QCCS 1915 (can.).
129. THE LAW REFORM COMMISSION OF HONG KONG, CONSULTATION PAPER:

CLASS ACTIONS 18183 (November 2009) http://www.hkreform.gov.hk/en/
docs/classactions_e.pdf.

130. THE LAW REFORM COMMISSION, GROUPED PROCEEDINGS IN THE FED-

ERAL COURT, REPORT NO. 46, at 126 (1988). The Australian Law Reform
Commission has recommended that contingency fees be permitted in class
actions and that a class action fund be introduced, modeled in part on the
two class action funds in Canada. See also Kaladjzic, supra note 19, at 98.

131. See VICTORIAN LAW REFORM COMMISSION, CIVIL JUSTICE REVIEW, RE-

PORT NO. 14, at 614 (2008). The Commission proposed a statutory fund
called the “Justice Fund,” funded by way of a percentage of the recovery in
successful cases and subject to a cap on adverse costs. Neither of these pro-
positions were followed but they nonetheless indicate an interest in the idea
of publicly financing class litigation. See also RUPERT JACKSON, REVIEW OF

CIVIL LITIGATION COSTS: FINAL REPORT 131, 334–36 (2009), https://www.judi
ciary.gov.uk/wp-content/uploads/JCO/Documents/Reports/jackson-final-
report-140110.pdf (recommending experimentation with a public financing
scheme funded by a tax against successful class actions, modeled after the
Ontario class action fund). In addition, and by way of comparison, there is a
public fund for financing class actions, established by the State of Israel, to
assist potential representative claimants to bring applications for approval
where the claim carries public and social importance. See Class Actions Regu-
lations (Aid in Funding Applications for Approval and Class Actions), 5770-
2010 (Isr.); Class Actions Regulations (Work Procedures of the Fund for
Funding Class Actions), 5770-2010. (Isr.). See also AMICHAI MAGEN & PERETZ

SEGAL, THE GLOBALIZATION OF CLASS ACTIONS NATIONAL REPORT: ISRAEL,
http://globalclassactions.stanford.edu/sites/default/files/documents/Isra
el_National_Report.pdf.
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justice and judicial economy to Quebec litigants, two of the
fundamental public policy objectives of class actions. It has
also oriented the kinds of cases brought forward—mostly con-
sumer cases—and has contributed to Quebec’s reputation as a
class action haven.132

Public funding entities such as the Fonds have the great
advantage of being sophisticated and neutral entities inter-
ested in public interest value claims, even if the outcome of
public interest litigation does not involve large monetary
awards. Perhaps one ideal way to litigate collectively might be
to not only have the State finance class litigation, but also to
publicly finance public interest lawyers that are a part of a gov-
ernment agency such as the Fonds to bring the cases directly, as
a way to ultimately meet the class action objectives. These law-
yers would be experts in the field, paid on contingency fees,
motivated at protecting the interests of the victims. Impor-
tantly, they would bridge the existing gap between the class
action bar and the government regulators. Perhaps only then
would we be able to solve the ultimate class action dilemma,
and the public policy objectives of the class action would fi-
nally win over its financial gain objectives.133

132. See, e.g., Stuart Kugler & Robert Kugler, Quebec: The Class Action Ha-
ven, 1 CAN. CLASS ACTION REV. 155 (2004)

133. See, e.g., DEBORAH R. HENSLER ET AL., CLASS ACTION DILEMMAS: PURSU-

ING PUBLIC GOALS FOR PRIVATE GAIN 471–500 (RAND Corp., 2000) http://
www.rand.org/pubs/monograph_reports/MR969.html.
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INTRODUCTION

The fundamental economic logic of litigation investment
is that capital should be able to flow freely to support meritori-
ous lawsuits.1 As Bentham noted two hundred years ago, there

* Copyright © 2016 by Anthony J. Sebok. Anthony Sebok is a Professor
of Law at Cardozo Law School.

1. See, e.g., Keith Hylton, Toward a Regulatory Framework for Third-Party
Funding of Litigation, 63 DEPAUL L. REV. 527, 537–39 (2014)(“As long as the
rights transfer does not affect the win probabilities, social welfare is unam-
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is often a mismatch between parties with claims and the re-
sources necessary to pursue those claims.2 A victim of a legal
wrong may not have the assets to establish that she has been
wronged since there is no necessary connection between the
occurrence of a legal wrong and the financial status of the per-
son suffering a wrong. In fact, there is likely to be an inverse
relationship—the occurrence of a legal wrong (the suffering
of an injury) may be the reason that a person lacks financial
assets.3

This economic logic of litigation investment has been one
of the main arguments for the liberalization of the rules
against champerty and maintenance.4 The other main argu-
ment is the moral case that people have a right to do with their
property as they see fit.5 This second argument will not be ad-
dressed in this paper.

The economic case for litigation investment is a general
one: there is no reason its validity should vary with the identity
of the claimant or the claim.6 It is, in theory, equally valid for
claims in tort, contract, intellectual property, inheritance, and
divorce. There may be reasons arising from the unique fea-
tures of some area of law, such as family law or trusts and es-

biguously greater when the victim sells her ex post right to the third party.”);
Jonathan T. Molot, A Market in Litigation Risk, 76 U. CHI. L. REV. 367, 407–14
(2009).

2. See 1 Jeremy Bentham, Letter XII, Maintenance and Champerty, in 3
THE WORKS OF JEREMY BENTHAM 19, 19 (John Bowring ed.) (Edinburgh, Wil-
liam Tait 1843).

3. In fact, even traditional critics of litigation investment, such as Black-
stone, would have to admit that the experience of financial loss as a setback
by the victim of legal wronging would strengthen the private law argument
for third-party investment. See Anthony J. Sebok, What is Wrong About Wrong-
doing?, 39 FLA. ST. U. L. REV. 209, 214–16 (2011).

4. See, e.g., Stephen Gillers, Waiting for Good Dough: Litigation Funding
Comes to Law, 43 AKRON L. REV. 677 (2010).

5. Both W. Bradley Wendel and I have argued for this position, or,
more precisely, that this position is consistent with the larger liberal values to
which litigation investment’s critics are already deeply invested. See Anthony
J. Sebok, Should the Law Preserve Party Control? Litigation Investment, Insurance
Law, and Double Standards, 56 WM. & MARY L. REV. 833 (2015)[hereinafter
Sebok, Should the Law Preserve Party Control?]; W. Bradley Wendel, Alternative
Litigation Finance and Anti-Commodification Norms, 63 DEPAUL L. REV. 655
(2014).

6. See Keith N. Hylton, The Economics of Third-Party Financed Litigation, 8
J.L. ECON. & POL’Y 701, 721 (2012).
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tates law, that provide independent arguments for limiting or
prohibiting litigation investment—e.g. investment in di-
vorce—but these reasons must be established on a case-by-case
basis sensitive to both context and the costs and the benefits to
society of both permitting or prohibiting litigation invest-
ment.7

In this paper I will apply the economic case for litigation
investment to public litigation and consider the arguments for
limiting litigation investment in public litigation rooted in pol-
icy concerns unique to public litigation.

I.
PUBLIC LITIGATION

The working definition of public litigation adopted in this
paper is litigation by the state, that is, litigation in which the
state, and not a private person or entity, is the plaintiff in a
non-criminal case. There is no a priori reason that litigation
investment could not fund criminal prosecutions, but this pa-
per will be limited to a discussion of litigation investment in
civil litigation simply because, absent criminal prosecutions
that result in large monetary fines, the economic case for liti-
gation investment in criminal prosecutions does not exist.

The definition of “public litigation” adopted in this paper
turns on the identity of the plaintiff and not the purpose of
the litigation or the potential beneficiaries of the litigation.8 It
could be argued, as some have, that litigation initiated and
controlled by private citizens is public litigation since it bene-
fits the public or substitutes for public litigation.9 Under this
definition, litigation brought by “private Attorneys General”

7. See, e.g., Kingston White, A Call for Regulating Third-Party Divorce Litiga-
tion Funding, 13 J.L. & FAM. STUD. 395 (2011).

8. The definition of public litigation has been canvassed by different
scholars for various purposes. See generally William B. Rubenstein, On What a
“Private Attorney General” Is—And Why It Matters, 57 VAND. L. REV. 2129
(2004); Abram Chayes, The Role of the Judge in Public Law Litigation, 89 HARV.
L. REV. 1281 (1976).

9. See, e.g., Martin H. Redish, Class Action and the Democratic Difficulty:
Rethinking the Intersection of Private Litigation and Public Goals, 2003 U. CHI.
LEGAL F. 71, 90–91 (arguing that individual compensatory lawsuits may “be
categorized as private Attorney General actions, because they may well have
the incidental impact—perhaps even intended by the legislative creation of
the private right—of exposing and punishing law violations”).
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and qui tam litigation are public litigation as much as litigation
initiated and controlled by government lawyers.10

From a functional perspective, there may be overlap be-
tween public litigation initiated and controlled by government
attorneys and litigation in the public interest initiated and con-
trolled by private citizens employing their own attorneys.
There is a conceptual difference, however, which matters a lot
given the goals of this paper: government lawyers, especially
when they are based in the office of the State’s Attorney Gen-
eral, have duties of self-regulation that private citizens do
not.11 A State Attorney General has a client unlike any other
lawyer—unlike an attorney representing a private citizen, who
is not obliged by law to act in the public’s interest, an Attorney
General must exercise her own judgment at all times to pro-
mote the public’s interest.12 This difference may matter to the
rules that permit and/or limit litigation investment in public
interest litigation.

A. The Varieties of Public Litigation
The state can be a party in civil litigation for one of three

reasons. It can sue to enforce a public right, it can sue to en-
force its own private law rights in contract, property, or tort, or
it can sue to enforce the interests of its citizens. In the follow-
ing paragraphs, I will briefly discuss the first two reasons for a
state to be a civil litigant. Most of this section will be about the
third reason.

The state may sue to enforce a public right by seeking to
impose a civil fine or penalty on a private actor.13 This is one
of the core functions of the state, and both the federal and
state governments have actively pursued civil penalties over

10. See Rubenstein, supra note 8, at 2143–46.
11. Id. at 2138 (“By contrast, an attorney is a public attorney if her client

is the government.”).
12. As Rubenstein noted, this point is found in standard treatises on pro-

fessional responsibility. Id. at 2138 n.44 (citing THE LAW AND ETHICS OF

LAWYERING 820 (GEOFFREY C. HAZARD, JR. ET AL. EDS., 2d ed. 1994) and
CHARLES W. WOLFRAM, MODERN LEGAL ETHICS 8.9.2, at 44951 (Government
Lawyer Models and Roles).

13. See Kenneth Mann, Punitive Civil Sanctions: The Middleground Between
Criminal and Civil Law, 101 YALE L.J. 1795 (1992).
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the course of American legal history.14 From one perspective,
the pursuit of civil penalties seems more like criminal prosecu-
tion than private litigation, since the former appears to share a
punitive purpose with the latter.15 This question has been
thoroughly vetted by the United States Supreme Court, which
has, except for a brief period, held fast the idea that civil pen-
alties are not criminal and do not trigger the constitutional
protections owed to criminal defendants.16 Under current
Supreme Court doctrine, a civil penalty becomes a criminal
penalty only if it is “so punitive either in purpose or effect as to
negate” its legislative or administrative designation as civil.17

The federal government imposes civil penalties in many
different areas of public regulation and some can be quite
large.18 This paper will focus on states and municipalities as
potential consumers of litigation investment, and states also
have the power to impose civil fines, especially in environmen-

14. Id. at 1844 (describing increasing “legislative adoption of punitive
civil sanctions” over the Twentieth Century).

15. See, e.g., Timothy Stoltzfus Jost & Sharon L. Davies, The Empire Strikes
Back: A Critique of the Backlash Against Fraud and Abuse Enforcement, 51 ALA. L.
REV. 239, 281, 318 n.236 (1999) (reporting on the “the fading difference
between criminal and civil law” in the law of civil penalties).

16. “In the seminal but relatively short-lived opinion in United States v.
Halper [490 U.S. 435, 448 (1989)] the Court placed deterrence with retribu-
tion as a form of punishment. When the Court retreated in Hudson, civil
money penalties moved back across the civil/criminal line.” Max Minzner,
Why Agencies Punish, 53 WM. & MARY L. REV. 853, 917 n.272 (2012) (citing
Hudson v. United States, 522 U.S. 93, 105 (1997)).

17. Kansas v. Hendricks, 521 U.S. 346, 361 (1997) (citing United States v.
Ward, 448 U.S. 242, 248–49 (1980)).

18. See, e.g., 29 U.S.C. § 666 (1970) (authorizing the Occupational Safety
and Health Administration (OSHA) to impose civil penalties for workplace
safety violations); 16 U.S.C. § 2407 (1978) (authorizing the Director of the
National Science Foundation to impose penalties for introducing waste into
Antarctica); 50 U.S.C. § 1705 (1977) (authorizing the Department of the
Treasury to enforce export control restrictions with civil penalties). The fed-
eral penalties can be large. For instance, in April 2010, United States Gov-
ernment announced that the National Highway Transportation and Safety
Administration would seek a record civil penalty against Toyota for its failure
to notify the government of a defective pedal, and Toyota agreed to pay the
statutory maximum civil penalty of $16.375 million. See Press Release,
NHTSA, Toyota Motor Corp. Will Pay $32.45 million in Civil Penalties as
Result of Two Department of Transportation Investigations (Dec. 20, 2010),
http://www.nhtsa.gov/PR/DOT-216-10.
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tal protection, consumer protection, and antitrust.19 Although
the enforcement of state public laws through the imposition of
civil fines is a core governmental function, it cannot be as-
sumed that every state has adequate resources to pursue every
worthwhile case. To take just one example, a review of the en-
forcement of mining safety in Utah revealed that the state had
reduced its capacity to enforce its own laws to almost zero,
which was not the case in other states, such as West Virginia.20

While politics may have played a role in this abandonment of
enforcement, the author of the study observed the obvious,
which was that the state wished to avoid the expense of en-
forcement.21

The second reason that a state can sue as a private party is
to enforce its rights in private law just like a private citizen.
States and municipalities own real property and chattel, make
contracts, and suffer property and economic damages just like
a private person. And they sue for private law remedies just
like private citizens. So, for example, a state can sue for reim-
bursement for clean up costs under the Comprehensive Envi-
ronmental Response, Compensation, and Liability Act of 1980
(CERCLA).22 A state can sue under the federal antitrust laws
for damages to itself as a consumer of a product whose price

19. Examples of State Attorneys General seeking civil penalties under
state law are numerous. A typical case involved the Attorney General of Con-
necticut settling a consumer protection case with two hotel companies in
2011 for $50,000. See Press Release, State of Connecticut Office of the Attor-
ney General, Attorney General Reaches Settlement With Hotels Over Al-
leged Scheme to Fix Price of Hotel Rooms (Aug. 11, 2011), http://
www.ct.gov/ag/lib/ag/press_releases/2011/081111callaround.pdf. They
can be quite large. For example, the Missouri Attorney General announced
in 2015 that Tyson Foods would pay a total of $540,000 in civil penalties,
damages and environmental improvements stemming from a “fish kill” in
that state. See Michael Skalicky, Settlement Reached After MO Attorney General
Sues Tyson, KSMU (Jan. 20, 2015), http://ksmu.org/post/settlement-
reached-after-mo-attorney-general-sues-tyson.

20. See Scott M. Matheson, Jr., The State of Utah’s Role in Coal Mine Safety:
Federalism Considerations, 29 J. LAND RESOURCES & ENVTL. L. 143, 143, 149,
159 (2009).

21. Id. at 163.
22. See Independent Petrochemical Corp. v. Aetna Casualty & Sur. Co.,

944 F.2d 940, 942 (D.C. Cir. 1991) (“Missouri [along with others] . . . sued
Independent Petrochemical to recover its cleanup costs. Independent Pe-
trochemical’s potential joint liability is estimated to be at least $96 million.”).
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had been elevated by illegal conduct.23 A state can sue for
damages resulting from purchasing a pharmaceutical product
whose price was inflated due to fraud.24 In all of these exam-
ples, the state sues just as a private citizen would.

The third reason a state can bring a civil lawsuit is on be-
half of its citizens. This is known as a “parens patriae” claim.25

This third category of lawsuit must be distinguished from the
previous two just discussed. In this third category, the state is
not pursuing a civil penalty under its role as enforcer of public
law. Nor is it pursuing damages resulting from a breach of a
legal duty owed to it by a private party. In a parens patriae suit
the state is pursuing compensatory damages on behalf of its
citizens.26

B. Parens Patriae Litigation
1. A History of Parens Patriae Litigation

The Latin translation of “parens patriae” is “parent of the
country,” and its meaning is loosely connected to the idea that
the sovereign of the nation (literally, at one time, the king)
could take legal action to protect the interests of the nation.27

23. See In re Coordinated Pretrial Proceedings, MDL Docket No. 150
WPG, 1978 U.S. Dist. LEXIS 19940 (C.D. Cal. Jan. 25, 1978).

24. Mississippi sued Eli Lilly for overcharging the State’s Medicaid pro-
gram for damages estimated at between $14.9 million and $122.2 million
(depending on the damages methodology accepted by the court). See Hood
ex rel. Mississippi v. Eli Lilly & Co. (In re Zyprexa Prods. Liab. Litig.), 671 F.
Supp. 2d 397, 428 (E.D.N.Y. 2009). In 2012, drug wholesaler McKesson
Corp. settled a Medicaid fraudulent pricing suit with twenty-nine. states and
the District of Columbia for $151 million. See Gavin Broady, McKesson To Pay
$151M To Settle States’ Drug Pricing Claims, LAW360 (Jul. 27, 2012), http://
www.law360.com/articles/364534/mckesson-to-pay-151m-to-settle-states-
drug-pricing-claims.

25. See Edward Brunet, Improving Class Action Efficiency by Expanded Use of
Parens Patriae Suits and Intervention, 74 TUL. L. REV. 1919 (2000).

26. See Margaret H. Lemos, Aggregate Litigation Goes Public: Representative
Suits by State Attorneys General, 126 HARV. L. REV. 486, 495 (2012).

27. The concept of parens patriae authority derives from early English
practice, in which the King exercised certain royal prerogatives as “father of
the country.” See Michael Malina & Michael D. Blechman, Parens Patriae
Suits for Treble Damages Under the Antitrust Laws, 65 NW. U. L. REV. 193, 197
(1970). See also George B. Curtis, The Checkered Career of Parens Patriae: The
State as Parent or Tyrant?, 25 DEPAUL L. REV. 895, 895 (1976); Lawrence B.
Custer, The Origins of the Doctrine of Parens Patriae, 27 EMORY L.J. 195, 195–96
(1978).
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The modern doctrine of parens patriae was developed in a se-
ries of cases starting with Louisiana v. Texas, which involved an
attempt by Louisiana to enjoin an embargo placed by Texas
on New Orleans.28 Louisiana lost that case because it lacked
standing, but in dicta the Supreme Court noted that had Loui-
siana been able to establish a “quasi-sovereign” interest in the
injuries suffered by the residents of New Orleans, it could sue
under the doctrine of parens patriae.29 In the following century,
“a number of decisions expanded the parens scope to include
the environment, interstate commerce, and antitrust . . . [but]
the outlines of ‘quasi-sovereignty’ remained blurry.”30

In 1982, the Supreme Court offered a more rigorous defi-
nition of parens patriae in Alfred L. Snapp & Son, Inc. v. Puerto
Rico.31 The Court noted that the state must have an interest
separate from that of the citizens on whose behalf it sues,32

even though it is suing only for damages or to protect a legal
right enjoyed by those citizens. Further, a state has a quasi-
sovereign interest only if it can allege an injury to a “suffi-
ciently substantial” segment of its population.33 According to
Margaret Lemos, “parens patriae authority will lie if the state
acts on behalf of ‘its residents in general’ rather than ‘particu-
lar individuals,’ and asserts a ‘general interest’ in the welfare
of its citizens of the sort that a state might try ‘to address
through its sovereign lawmaking powers.’”34 Lemos’ interpre-
tation of the Court in Snapp suggests that a state can step in
and seek redress for it citizens where (a) a significant portion
of the state’s citizens have suffered a private law wrong and (b)
the remedy sought by the state is of the sort that the state
could have pursued on behalf of its citizens through an exer-
cise its own police powers. Of course, this is a very open-ended
definition, especially if the criteria for (a) is not a simple mat-
ter of numerosity, but could depend on the significance of the
interests held by the citizens who have been wronged. After all,

28. 176 U.S. 1 (1900).
29. Id. at 19, 22, 26 (Brown, J., concurring).
30. Jack Ratliff, Parens Patriae: An Overview, 74 TUL. L. REV. 1847,

1851–52 (2000).
31. 458 U.S. 592 (1982).
32. Id. at 607.
33. Id.
34. Lemos, supra note 26, at 495 (quoting Alfred L. Snapp & Son, Inc. v.

Puerto Rico, 458 U.S. 592, 607 (1982)).
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nothing in the case law up to Snapp—and since—has sug-
gested that a state has a quasi-sovereign interest only if a ma-
jority or even a significant plurality of its citizens suffer the
same wrong.35

Modern parens patriae litigation reached a new level of sig-
nificance with the third wave of tobacco litigation brought in
the 1990s. The theories brought against the industry were di-
verse, but one approach in particular emerged as the most ef-
fective—the states (and later the federal government) suing
the industry.36 While some, including myself, have expressed
skepticism of the legal theories that were brought, it is clear
that the enormous success of the states’ tobacco litigation
made parens patriae more than a legal curiosity.37 After all, the
tobacco industry’s individual state settlement and the Master
Settlement Agreement totaled approximately $250 billion.38

While not all the states used parens patriae as the frame for
their actions, some of the most important in the litigation,
such as Louisiana and Texas, did.39

2. Parens Patriae Litigation Today
Since the tobacco litigation, new opportunities and new

reasons for adopting parens patriae have emerged.40 Parens pa-

35. Brunet, supra note 25, at 1922 (comparing parens patriae to class ac-
tions and noting that both need only cover a “large group of people”).

36. See Robert L. Rabin, The Third Wave of Tobacco Tort Litigation, in REGU-

LATING TOBACCO 176–206 (Robert L. Rabin & Stephen D. Sugarman eds.,
2001).

37. See Anthony J. Sebok, Pretext, Transparency, and Motive in Mass Restitu-
tion Litigation, 57 VAND. L. REV. 2177, 2195–2205 (2004); Doug Rendleman,
Common Law Restitution in the Mississippi Tobacco Settlement: Did the Smoke Get in
Their Eyes?, 33 GA. L. REV. 847 (1999).

38. See W. Kip Viscusi, The Governmental Composition of the Insurance Costs of
Smoking, 42 J.L. & ECON. 575, 577 (1999) (stating that four states settled for
approximately $36.8 billion and the remaining states forty-six states settled
for approximately $206 billion through the MSA for a total of approximately
$243 billion).

39. See Richard P. Ieyoub & Theodore Eisenberg, State Attorney General
Actions, the Tobacco Litigation, and the Doctrine of Parens Patriae, 74 TUL. L.
REV. 1859, 1862 (2000) (“Louisiana’s trial team developed the theory of
parens patriae, as applied to the tobacco litigation, to a degree beyond that of
any other state.”); Texas v. Am. Tobacco Co., 14 F. Supp. 2d 956, 962 (E.D.
Tex. 1997).

40. “Because of the perceived successful settlement of the state parens pa-
triae tobacco cases, states have brought parens patriae suits against entire in-
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triae has always been a popular tool for State Attorneys General
in antitrust.41 This is because in 1979 Congress amended fed-
eral antitrust law to authorize the attorney general of any state
to bring a civil antitrust action in the name of the state “as
parens patriae on behalf of natural persons residing in such
State.”42 As Lemos has noted, while parens patriae has enjoyed
an increase in visibility due to its creative use in the tobacco
litigation, its true potential may lie in the fact that so many
federal and state laws now explicitly authorize State Attorneys
General to bring parens patriae actions on behalf of their citi-
zens: In “the majority of cases . . . the state’s litigation authority
derives not from the common law doctrine of parens patriae but
from state or federal statutes that explicitly authorize the At-
torney General to sue on behalf of the state’s citizens to re-
dress particular wrongs.”43

Finally, in addition to the convergence of attention on
parens patriae drawn from the common law and statutory bases
for these actions, parens patriae has become more attractive rel-
ative to other tools typically available to protect a state’s citi-
zens. Not only is parens patriae attractive relative to other tools
available to state actors, but it is increasingly more attractive
than the chief tool available to private lawyers, the class ac-
tion.44 As Gary Friedman and Myriam Gilles have observed, in
a world where mass consumer litigation is becoming more dif-
ficult, the parens patriae action is still a viable option that can
survive the doctrinal assault that has brought down class ac-
tions and class arbitration.45 Friedman and Gilles argue that
parens patriae actions could be used to protect consumers who
have been hit by a double whammy. The current Supreme
Court’s doctrine on class certification cannot touch parens pa-
triae actions, which are not class actions, and the Court’s new

dustries, including guns, lead paint, and more recently, health maintenance
organizations.” Brunet, supra note 25, at 1921.

41. See Susan Beth Farmer, More Lessons from the Laboratories: Cy Pres Dis-
tributions in Parens Patriae Antitrust Actions Brought by State Attorneys General,
68 FORDHAM L. REV. 361 (1999).

42. Id. at 380 (quoting 15 U.S.C. 15c(a)(1)).
43. Lemos, supra note 26, at 495.
44. On the advantages of parens patriae to other forms of public litigation

available to Attorneys General, see Ieyoub & Eisenberg, supra note 39, at
1875–79.

45. See Myriam Gilles & Gary Friedman, After Class: Aggregate Litigation in
the Wake of AT&T Mobility v. Concepcion, 79 U. CHI. L. REV. 623 (2012).
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doctrine on class arbitration waivers cannot touch parens pa-
triae actions either, since so far, the Court has not held that the
Federal Arbitration Act preempts the power of a State Attor-
ney General to pursue a quasi-sovereign interest.46

II.
PUBLIC LITIGATION AND LITIGATION INVESTMENT

A. Attorneys General and the Funding Gap
Regardless of which type of public litigation an Attorney

General pursues, she could, in theory, contract with a litiga-
tion investment provider. The economic logic is clear: all liti-
gation consumes resources, and public law departments are re-
source constrained. While this has always been true, the signifi-
cance of this fact became central to the political controversy
that followed the success of the tobacco litigation. Professor
David Wilkins has done as good a job as anyone in describing
the unique challenge facing the states that took on the to-
bacco industry (especially the first states):

[M]ost of the consumer, environmental, and regula-
tory actions brought by states in recent years involve
large companies accused of causing widespread
harm. As a result, the defendants in these cases have
deep pockets and are capable of hiring the best legal
talent money can buy to wear down their opponents,
even when that opponent is the state. As [the Attor-
ney General of Michigan] was quick to point out in
the opening section of his brief in opposition to the
Tobacco defendants’ efforts to disqualify the private
Attorneys he brought in to prosecute the case, “it is
no secret that the Defendants have mustered an army
of the nation’s largest law firms, which include hun-
dreds of attorneys, to fight a scorched-earth war.”47

As Wilkins noted, the challenge faced by governments was
not just getting lawyers as good or better than the private firms
against whom they litigated (which explains why the United

46. Id. at 660 (asserting that State Attorneys General can and should “fill
the void left by class actions” because “parens patriae suits are not subject to
Rule 23 or contractual waiver provisions, and so avoid the majority of imped-
iments to contemporary class actions”).

47. David B. Wilkins, Rethinking the Public-Private Distinction in Legal Ethics:
The Case of “Substitute” Attorneys General, 2010 MICH. ST. L. REV. 423, 431.
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States government hired David Boies to lead its antitrust suit
against Microsoft) but, in addition to hiring excellent outside
legal talent, these cases require extraordinary resources (re-
gardless of whether they involve outside counsel, additional
government lawyers, or some combination of the two).48 For
this reason, “financial considerations . . . pushed states to favor
hiring these experienced lawyers on some form of a contin-
gent fee.”49 And Wilkins only sees these pressures increasing:
“Given both shrinking state budgets and the growing list of
potential big-ticket claims involving alleged harms to consum-
ers or the environment, the number of Attorneys General
seeking to create [contingency fee] arrangements of this kind
will, in all likelihood, only increase.”50

Friedman and Gilles agree with Wilkins. They write that,
“[Attorneys General] generally lack the resources to take the
laboring oar on many of the large-scale cases that have tradi-
tionally been the province of the class action plaintiffs’ bar. . . .
it is unrealistic to expect state [Attorneys General] to step into
the breach with their own resources.”51 The saga of the
Attorney General of Louisiana, Buddy Caldwell, is a good illus-
tration of how the public lawyers confront their financial chal-
lenges. In the wake of the BP Gulf oil spill, Caldwell asked the
Louisiana legislature for $27 million to prepare for litigation
on behalf of the State.52 Caldwell lamented that his office was
understaffed, and noted that his office had just one full-time
environmental lawyer.53 Caldwell warned that he was outgun-

48. Id. at 432.
49. Id.
50. Id. at 427.
51. Gilles & Friedman, supra note 45 at 668–69. This observation is con-

firmed by anecdotal evidence from the tobacco litigation. See, e.g., Phil
Brinkman, Legal Bill Won’t Affect State Much: Although the Contract Was with the
State, the Issue Is Really Between the Lawyers and the Tobacco Industry, WIS. ST. J.,
Mar. 21, 1999, at A1 (explaining Attorney General Doyle’s defense of his use
of contingency fee lawyers that “there was little enthusiasm among legislators
to spend state money on a lawsuit that some felt shouldn’t have been
brought and others felt couldn’t be won” and that the governor had refused
a funding request for all additional government employees to prosecute the
litigation).

52. Bill Barrow, Attorney General Seeks Cash, Power to Hire Outside Lawyers in
Fight Against Gulf Oil Spill, TIMES-PICAYUNE (New Orleans), May 31, 2010,
http://www.nola.com/news/gulf-oil-spill/index.ssf/2010/05/attorney_general_seeks_
cash_po.html.

53. Id.
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ned: “You’ve got to hire experts now. . . . And BP is already out
there trying to hire some of the same experts. (And) you’ve
got to get the best lawyers. They’re going to have lawyers that
charge $1000 an hour. I want something close to a level play-
ing field.”54

B. The Backlash Against Public Litigation by Contingent Fee
For many, such as Friedman & Gilles as well as Wilkins,

the obvious solution is that public litigation be done by outside
counsel working on a contingent fee.55 Ever since the tobacco
litigation there has been a concerted political effort to limit
Attorneys General ability to fund public litigation by contin-
gent fees with outside counsel and this effort has resulted in
significant legislative reforms. For example, in response to
Caldwell’s efforts to evade existing limitations on the use of
private contingent fee attorneys in the Gulf oil spill litigation
described above, Louisiana Governor Jindal spearheaded an
effort to sharply limit the Attorney General’s power to hire
outside firms on a contingent basis.56 Given that the Attorney
General was reported to have used contingent fee attorneys in
432 cases during his tenure, the new law should have a signifi-
cant effect on ability to bring public litigation in the future.57

The political backlash against the use of contingent fee
attorneys is significant.58 The United States Chamber of
Commerce has urged the limitation or elimination of the use
of contingency fee contracts by State Attorneys General.59 The

54. Id.
55. Gilles & Friedman, supra note 45, at 669 (“[T]here is little to stop

state [Attorneys General] from engaging private law firms on a contingent
fee basis to pursue claims in parens patriae on behalf of injured state re-
sidents.”).

56. Kyle Barnett, Jindal Signs Bill Limiting Attorney General’s Use of Contin-
gency Fee Attorneys, LA. RECORD, June 24, 2014, http://louisianarecord.com/sto-
ries/510584811-jindal-signs-bill-limiting-attorney-general-rsquo-s-use-of-contingency-
fee-attorneys.

57. Id.
58. For early criticism in the media, see Editorial, The Pay-to-Sue Business,

WALL ST. J., Apr. 16, 2009, at A14; Andrew Spiropoulos, Op-ed, Today’s Issue:
Oklahoma Judicial System; New Attorney General Model Harms State, OKLAHOMAN,
July 8, 2007, at 17A; Editorial, Prosecution for Profit, WALL ST. J., JULY 5, 2007 at
A12.

59. For a review of its position, see U.S. CHAMBER OF COMMERCE INSTITUTE

FOR LEGAL REFORM, PRIVATIZING PUBLIC ENFORCEMENT: THE LEGAL, ETHICAL
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main tool (other than direct political pressure)60 has been the
passage of one of two legislative reforms, either the Private
Attorney Retention Sunshine Act (PARSA) or a law called the
Transparency in Private Attorney Contracting (TiPAC).61

These laws generally mandate competitive bidding, reporting
of attorney hours and expenses incurred, and a breakdown of
the corresponding hourly rate. PARSA generally requires legis-
lative oversight or approval for contracts over $1 million (or
with a value that reasonably is expected to exceed that
amount) and prohibits the state from paying fees of more than
$1000 per hour when the total fee recovery is divided by the
number of hours actually worked. TiPAC laws generally re-
quire the Attorney General to issue a finding that a contin-
gency-fee agreement is in the best interest of the state, and
that contracts and fee payments be publicly posted on the
Attorney General’s website. TiPAC laws also generally place
caps on the total fees outside counsel can receive, whether as a
percentage of the recovery or a cumulative cap.62 According to
the New York Times, as of 2014, fourteen states had adopted
one or another version of these model laws.63

The political backlash has been assisted by both eye-open-
ing press reports of high fees and cozy relations between the
contingency fee firms hired by the Attorneys General and seri-
ous academic criticism of the practice. Many of the most in-
flammatory news reports came out of the tobacco litigation,
such as the case of the Texas attorney who received $260 mil-
lion in contingent fees for what appeared to be almost no

AND DUE-PROCESS IMPLICATIONS OF CONTINGENCY-FEE ARRANGEMENTS IN THE

PUBLIC SECTOR (2013), http://www.instituteforlegalreform.com/uploads/sites/1/
PublicInterestPrivateProfit_FINAL.pdf.

60. Perhaps the best example of political shaming against contingency-
fee arrangements occurred in 2007, when President Bush issued an execu-
tive order banning the federal government from paying lawyers a contin-
gency fee. See Protecting American Taxpayers From Payment of Contingency
Fees, Exec. Order No. 13,433, 72 Fed. Reg. 28441 (May 16, 2007). This pro-
hibition stated that the “policy of the United States” is that the fees of law-
yers representing the [federal] government should never be “contingent
upon the outcome of litigation.” Id.

61. Id. at 7.
62. Id.
63. Eric Lipton, Lawyers Create Big Paydays by Coaxing Attorneys General to

Sue, N.Y. TIMES, Dec. 14, 2014, http://www.nytimes.com/2014/12/19/ us/polit-
ics/lawyers-create-big-paydays-by-coaxing-attorneys-general-to-sue-.html.
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work.64 But there have also been some serious questions raised
by legal academics about whether the use of contingent fee
attorneys in public litigation reproduces some of the same
agency problems found in the use of contingent fee attorneys
in class actions.65

C. How Litigation Investment in Public Litigation Could Work
There are two sides to litigation investment in public liti-

gation. The first is the “demand” side: Can public lawyers, such
as Attorneys General, use the funding? The second is the “sup-
ply” side: Would litigation investment firms want to invest in
public litigation?

1. Can the State Sell a Piece of Litigation?
Under at least one conception of litigation investment,

the transaction involves the sale of a portion of a contingent
recovery by a layperson to another layperson.66 The fact that
the sale is between a state or municipality and a layperson
should make no difference, as long as the agent of the state
(the Attorney General) has authority to make the transaction.
States and municipalities sell assets and borrow all the time;
nothing turns on whether the sale or borrowing is in order to
support litigation, unless there is a specific limitation imposed
by state law on doing just that.

64. See Barry Meier & Richard A. Oppel, Jr., States’ Big Suits against Indus-
try Bring Battle on Contingency Fees, N.Y.TIMES, OCT. 15, 1999, at A1.

The staggering fees prompted public uproar, particularly in Texas,
where one lawyer, Marc D. Murr of Houston, who appeared to play
little role in the litigation, sought $260 million in fees. Faced by a
state investigation, Mr. Murr, whose request was supported by the
former Texas Attorney General who hired him, backed down.

65. See, e.g., David A. Dana, Public Interest and Private Lawyers: Toward Nor-
mative Evaluation of Parens Patriae Litigation By Contingent Fee, 51 DEPAUL L.
REV. 315, (2001); John C. Coffee, Jr., “When Smoke Gets in Your Eyes”: Myth and
Reality About the Synthesis of Private Counsel and Public Client, 51 DEPAUL L. REV.
241 (2001).

66. See Anthony J. Sebok, Betting On Tort Suits After The Event: From Cham-
perty To Insurance, 60 DEPAUL L. REV. 453, 453 (2011) (“Technically speaking,
the bargain struck between two parties in champerty is not an assignment. It
is the partial assignment of the proceeds of litigation in which the property
interest of the funder is by definition contingent on an uncertain event hap-
pening in the future—that is, the positive resolution of a lawsuit by either
judgment or settlement.”).
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It is important to recall why a state actor would want to
use litigation investment. Litigation investment has to be com-
pared against the alternatives available to the state. The alter-
natives are: foregoing promising litigation, asking for a special
appropriation from the state legislature, borrowing (assuming
that the legal officer had the power to do so) and using a con-
tingent fee attorney. The advantages of litigation investment
over each of these is obvious, but special mention should be
made of the advantages of litigation investment over a contin-
gent fee arrangement with private attorneys.

There are four advantages. First, through litigation invest-
ment a public lawyer can separate personnel costs from ex-
penses. While it may be the case that an Attorney General can
staff a case with career public servants, it may be the case that
she lacks the budget for unusual expenses, such as scientific
experts and forensic economists. These expenses often drive
up the cost of class action litigation, and it may be the case that
the Attorney General wants access to capital only for these,
and not also for the cost of legal personnel.67 Second, it may
be the case that litigation investment will cost less than a con-
tingent fee arrangement with a private attorney. There is no a
priori way to know in advance whether the plaintiff lawyer’s
contingent fee, which is based on a percentage of the total
recovery, will be more than the rate charged by a commercial
litigation funder, but there is some reason to believe that the
funder would charge less.68 Third, litigation funding allows
the state to get exactly the lawyer it wants, and not the lawyer
who can provide it with funding its lawsuit. It is well known
that an important and valid function of certain mass tort firms
is that they act as capital providers, or “banks.”69 There is no

67. It may be useful to take American Express, Co. v. Italian Colors Restau-
rant as an example of the prohibitive effects of expert costs in the sort of
antitrust suit a state might wish to bring. 133 S. Ct. 2304 (2011). The suit was
initiated by a number of small business merchants alleging antitrust viola-
tions regarding charge and credit card fees. The costs of an expert economic
analysis for any individual plaintiff—which was necessary to prevail in arbi-
tration—would have cost at least several hundred thousand dollars, and
might have exceeded $1 million. Id. at 2316 (Kagan, J., dissenting).

68. The pricing of litigation funding is complicated and depends on
many variables. See Maya Steinitz, How Much is That Lawsuit in the Window?
Pricing Legal Claims, 66 VAND. L. REV. 1889 (2013).

69. See, e.g., Paula Batt Wilson, Note, Attorney Investment in Class Action
Litigation: The Agent Orange Example, 45 CASE W. RES. L. REV. 291 (1994).
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reason why the mass tort firms that are in the best position to
bankroll a large case are the best firms to litigate that case (al-
though sometimes the two virtues can be found in the same
firm). A claimholder like a state might prefer to get its capital
from a non-lawyer capital provider and hire a specialist law
firm on an hourly rate basis (or a retainer). The specialist law
firm—especially in areas like environment law or consumer
law—may not have the same capital structure as a large mass
tort firm, but it may be the firm best suited to the case. Fourth,
and finally, by taking litigation investment, the public lawyer
separates the capital provider from the conduct of the litiga-
tion, and thereby eliminates some of the agency problems that
have been made of the practice of allowing contingent fee
firms contracting with Attorneys General.70 The point here is
separate from either the separation of powers or corruption
critiques of contingent fee lawyers contracting with Attorneys
General, which, if valid, concern the political legitimacy of
third-party funding of public litigation in general.71 The point
here is that contingent fee attorneys simply bring a different
“mind-set” to the litigation they handle than public lawyers.72

This is not to say that the former are professionally or morally
compromised compared to the latter, but only that “invest-
ment-based litigation decisions do not always correspond to
the decisions that government officials would make as a matter
of policy or politics.”73 The advantage to litigation investment
is that, even if the public lawyer were to hire an outside lawyer
(like David Boies in the Justice Department’s Microsoft case),
the chain of authority would be kept very clear: the client re-

70. See Dana, supra note 65, at 324–25 (“Retention of outside contin-
gency counsel by [Attorneys General] creates the possibility for a second-
order agency problem. Even when the Attorney General is a faithful agent of
the public interest, the contingency fee lawyers may not be faithful agents of
the public-regarding Attorney General.”).

71. See Martin H. Redish, Private Contingent Fee Lawyers and Public Power:
Constitutional and Political Implications, 18 Sup. Ct. Econ. Rev. 77, 80 (2010);
Donald G. Gifford, Impersonating the Legislature: State Attorneys General and
Parens Patriae Product Litigation, 49 B.C. L. REV. 913 (2008).

72. HOWARD M. ERICHSON, Private Lawyers, Public Lawsuits: Plaintiffs’ Attor-
neys in Municipal Gun Litigation, in SUING THE GUN INDUSTRY: A BATTLE AT

THE CROSSROADS OF GUN CONTROL AND MASS TORTS 129, 147 (Timothy D.
Lytton, ed., 2005).

73. Id.
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mains in charge, especially if the investment is used only for
expenses.74

2. Would a Litigation Funder Buy a Piece of Public Litigation?
There is no a priori reason why a lawsuit that would have

been attractive to a funder had the plaintiff been a private
party should be less attractive just because the plaintiff is a
state or a municipality. That is, all things being equal, the eco-
nomics of a parens patriae suit for antitrust injuries will be just
as attractive as an antitrust suit brought on behalf of a com-
mercial plaintiff.

A litigation investment firm may not want to invest in pub-
lic litigation if the investment decision entails a degree of un-
welcome publicity not found in private litigation investment.
The risk of publicity might arise from the PARSA and TiPAC
laws passed by tort reformers in response to the rise of contin-
gent fee firms contracting with Attorneys General, but it is not
clear first, whether these laws even apply to third-party fund-
ing. Mississippi’s TiPAC law specifically applies only to con-
tracts between the State and “outside counsel.”75 Litigation in-
vestors are not lawyers; they are not counsel. Even if these laws
did apply, or were amended to apply, to litigation investors,
the only risk to them would come from their “sunshine” provi-
sions, since these laws mandate open and public bidding and
disclosure of all contracts.76 While this may create an extra

74. This assumes that the litigation investor does not retain control over
critical aspects of the litigation. For a variety of reasons, given that settlement
control is difficult to secure even in private litigation funding, loss of control
in public litigation is very unlikely to occur. See Sebok, Should the Law Perserve
Party Control?, supra note 5.

75. Miss. Code Ann. § 7-5-8 (“Contingent fee contracts with outside
counsel”).

76. Disclosure of the identity of the investors may be inevitable, since
state procurement law may also apply to the retention of outside counsel.
These laws typically mandate a bidding process for public contracts with
outside vendors and set forth minimum criteria for working with the state.
These laws often impose a minimum number of bids that must be submitted,
and require contractors to be bonded and/or be free from any conflicts of
interest with the state. Further, many state laws require a specific appropria-
tion or approval from the legislature for contracts over a certain value (e.g.,
if the expected recovery is more than $100,000). While some of these laws
may exempt contracts for professional services, such as legal work, others
may apply to contracts with attorneys or otherwise may be silent on the issue.
See, e.g., Ariz. Rev. Stat. § 41-2538; S.C. Code Ann. § 11-35-1260.
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burden on litigation investors that does not exist in private liti-
gation investment, it is not clear that it creates a serious disin-
centive to investment.

One major difference between contingent fee firms and
litigation investment firms investing in public litigation is the
question of privilege. Contingent fee firms, by definition are
covered by the attorney–client privilege, whereas litigation in-
vestment firms are not.77 The question, then, is whether a pub-
lic lawyer, such as an Attorney General, waives the privilege if
she shows privileged material to a litigation investor in order
to obtain funding (or to keep the funder apprised of progress
in the case after funding). This is an important question, and
the analysis of this risk is the same for litigation investment in
private as well as public litigation.78 Investment in public litiga-
tion by contingent fee lawyers has an advantage over litigation
investment by third parties in this one way: there is no risk of
waiver of privilege.

CONCLUSION

Litigation investment in private litigation is growing at an
unprecedented rate, and, despite threats of regulation at both
the state and federal level, it has the potential to significantly
alter the calculation that private actors—especially business
plaintiffs—make when deciding if and how to litigate.79 This
article has argued that the same economic logic that is driving
the growth of litigation investment by private actors can and
may operate on public actors as well. Further, compared to the
prevalent model of introducing private capital into public liti-
gation—outsourcing public litigation to private sector contin-
gent fee attorneys—public litigation investment has certain ad-

77. See generally Grace M. Giesel, Alternative Litigation Finance and the Attor-
ney-Client Privilege, 92 DENV. U. L. REV. 95 (2014).

78. The leading decision analyzing the waiver of privilege in the context
of private litigation investment is Miller UK Ltd. v. Caterpillar, Inc., 17 F. Supp.
3d 711 (N.D. Ill. 2014).

79. See Julie Triedman, Arms Race: Law Firms and the Litigation Funding
Boom, AM. LAWYER (Dec. 30, 2015), http://www.americanlawyer.com/id=12
02745121381/Arms-Race-Law-Firms-and-the-Litigation-Funding-Boom#ixzz3
yM0D7u2v (“[T]he nascent commercial litigation finance industry [is] flex-
ing its financial muscle in unprecedented ways. Investor money is pouring
into funders’ coffers, drawn by better-than-private-equity returns unlinked to
the economy.”).
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vantages that make it more attractive than the alternatives
(which include, of course, foregoing specific promising public
litigation for lack of funds). It will be interesting to see
whether the promise of public litigation investment will be re-
alized in the marketplace and, if it is, whether it will generate
political response on the part of those who are programmati-
cally opposed to all forms of litigation investment.80

80. See, e.g., U.S. Chamber Inst. for Legal Reform, Selling Lawsuits, Buy-
ing Trouble: Third-Party Litigation Funding in the United States 8 (2009),
http://perma.cc/3S5J-59JR; Public Policy Implications of Lawsuit Lending and
Its Effects on the Civil Justice System: Hearing Before the H. Comm. on Judiciary &
Civil Jurisprudence, 2012 Leg., 82d Sess. (Tex. 2012) (testimony of John H.
Beisner, Skadden, Arps, Slate, Meagher & Flom LLP on behalf of the U.S.
Chamber Institute for Legal Reform). See also Thurbert Baker, Paying to Play:
Inside The Ethics and Implications of Third-Party Litigation Funding, 23 WIDENER

L.J. 229, 232 (2013) (State Attorneys General need to recognize “the anti-
consumer nature of these financial products”).
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INTRODUCTION

Professor Arthur R. Miller once told me that he views ag-
gregate litigation—and, consequently, civil justice—as a pen-
dulum: When an aggregation technique is first developed to
ferret out some evil hiding behind the practicalities or eco-
nomics of individual litigation, the pendulum swings from in-
justice towards justice. However, the pendulum will continue
to swing past justice and towards vexatious litigation as the new
technique of aggregation inevitably begins to be employed
abusively. Once abuse is apparent, courts, legislators, and in-
terested parties will intervene and the pendulum swings back
until use of the abused aggregation method is all but cabined
off. And, after its return swing, the pendulum of civil justice
will remain fixed until enterprising lawyers and litigants dis-
cover a new claim aggregation mechanism and set the pendu-
lum into motion once more. This paper seeks to swing the
pendulum back into motion in the context of consumer arbi-
tration.

In June of 2013, Justice Scalia, writing for a majority of
five, found a contractual waiver of class arbitration enforceable
under the Federal Arbitration Act  (FAA) even when a plain-
tiff’s cost of individually arbitrating a federal statutory claim
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exceeds her potential recovery.1  More bluntly, the Court held
that there is no bar to prohibiting class arbitration in con-
sumer contracts with knowledge that individual arbitration is
economically unviable. This decision, American Express Co. v.
Italian Colors, was the logical add-on to the Supreme Court’s
2011 decision in Concepcion and 2010 decision in Stolt-Nielsen.
In Concepcion, the Court found the FAA to preempt a state law
doctrine that essentially prohibited waivers of class arbitration
in consumer contracts.2  In Stolt-Nielsen, the Court concluded
that “a party may not be compelled under the FAA to submit
to class arbitration unless there is a contractual basis for con-
cluding that the party agreed to do so.”3  Taking these deci-
sions together, it is clear that consumer class arbitration is
dead.4 However, it does not necessarily follow that corpora-
tions are now free to compel consumers to arbitrate and then
hide from liability behind the economics of individual litiga-
tion. Aggregation is still possible because of a litigation finan-
cier’s ability to aggregate outcome-correlated arbitration
claims and securitize their proceeds.

This paper proceeds in three parts. Part 1 defines the
“Italian Colors problem.” Part 1.A briefly sets out the factual
scenario in Italian Colors. Part 1.B defines the Italian Colors
problem and lists the constraints with which any proposed
“Italian Colors solution” must comply. Part 2 offers a complete
solution to the Italian Colors problem in three steps. Part 2.A
explains how a litigation financier can profitably and legally
serve as an aggregatory mechanism.  Part 2.B discusses why
securitization of litigation proceeds is both necessary and pos-
sible and how it creates a risk-return profile for the aggregat-

1. Am. Express Co. v. Italian Colors Rest., 133 S. Ct. 2304, 2311 (2013)
(upholding the contractual waiver and noting that “the individual suit that
was considered adequate to assure ‘effective vindication’ of a federal right
before adoption of class-action procedures did not suddenly become ‘inef-
fective vindication’ upon their adoption”).

2. AT&T Mobility LLC v. Concepcion, 131 S. Ct. 1740, 1753 (2011)
(“Because it ‘stands as an obstacle to the accomplishment of the full pur-
poses and objectives of Congress,’ California’s Discover Bank rule is pre-
empted by the FAA.”).

3. Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 559 U.S. 662, 684
(2010).

4. CFBP Finds Few Consumers File Arbitration Cases, CONSUMER FINANCIAL

PROTECTION BUREAU (Dec. 12, 2013), http://www.consumerfinance. gov/
newsroom/the-cfpb-finds-few-consumers-file-arbitration-cases.
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ing financier that makes such an undertaking economically
desirable. Part 2.C explains how after aggregation and securi-
tization occur, the financier and American Express can engage
in a more informed and less pressured settlement negotiation.
Finally, Part 3 discusses reasons why the proposed solution is
in fact superior to a Rule 23 class action proceeding.

I.
THE “ITALIAN COLORS PROBLEM”

A. Background: American Express v. Italian Colors
At issue in Italian Colors were two of American Express’s

business lines: charge cards5 and credit cards.6  American Ex-
press built its business around the issuance of charge cards to
corporations, businesses, and high net worth consumers. By
focusing on the high end of the market, American Express was
able to charge supracompetitive merchant discount fees “at
least 35% higher than competitive rates.”7 After building up its
brand in the charge card market, American Express began is-
suing various revolving credit card products and the dispute in
Italian Colors eventually followed.

In its Card Acceptance Agreement (CAA), American Ex-
press included a provision that required merchants who ac-
cepted one type of American Express card (for example, cor-
porate charge cards) to accept all other American Express
cards (for example, consumer credit cards) at the same
supracompetitive merchant discount rate.8  The plaintiffs al-

5. A charge card is a method of payment: the full outstanding balance
must be paid at the end of each billing cycle.  In re Am. Express Merch.
Litig., 667 F.3d 204, 207 (2d Cir. 2012).

6. A credit card is a method of financing: only a portion of the out-
standing balance must be paid at the end of each billing cycle and interest
accrues on any unpaid balance. In re Am. Express Merch. Litig., No. 03-CV-
09592, 2006 WL 662341, at *1 n.6 (S.D.N.Y. 2006).

7. American Express is able to charge such supracompetitive merchant
discount fees because charge card holders’ purchases are generally 17%
larger than credit card purchases. In re Am. Express Merch. Litig., 667 F.3d
204, 207–08 (2d Cir. 2012).

8. The American Express “Honor All Cards” provision states, in perti-
nent part, that a merchant’s “acceptance of American Express© Cards . . .
shall mean any card or other account access device issued by American Ex-
press Travel Related Services Company, Inc., or its subsidiaries or affiliates or
their licensees bearing the American Express name or an American Express
trademark, service mark or logo.” Id. at 208 (quoting the CAA).
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leged that this “Honor All Cards” provision constituted an un-
lawful tying arrangement in violation of the Sherman Act and
filed a class action lawsuit in the Southern District of New
York.9

However, the CAA contained two other relevant provi-
sions: (1) a provision that allowed either party to compel arbi-
tration;10 and (2) a provision that prohibited any type of claim
aggregation for purposes of litigation or arbitration.11 Invok-
ing these clauses, American Express sought to dismiss the class
action suit and compel individual arbitration.12 In opposing
the motion to compel, the plaintiffs argued that the effective
vindication doctrine—a judge-made exception to the FAA that
prohibits prospective waiver of statutory rights in contracts of
adhesion—precluded enforcement of the class waiver provi-
sion.13 After a Southern District opinion and two Second

9. First Amended Complaint at ¶ 2, In re Am. Express Merch. Litig., No.
1:03-CV-09592, 2009 WL 955691 (S.D.N.Y. Feb. 19, 2009).

10. The 1999 CAA mandatory arbitration provision reads, in pertinent
part:

For the purpose of this Agreement, Claim means any assertion of a
right, dispute or controversy between you and us arising from or
relating to this Agreement and/or the relationship resulting form
this Agreement. Claim includes claims of every kind and nature
. . . . Any claim shall be resolved upon the election by you or us, by
arbitration pursuant to this arbitration provision . . . .

In re Am. Express Merch. Litig., 667 F.3d 204, 209 (2d Cir. 2012) (quoting
the CAA).

11. The 1999 CAA anti-aggregation provision reads, in pertinent part:
If Arbitration is chosen by any party with respect to a claim, neither
you nor we will have the right to litigate that claim in Court or have
a jury trial on that Claim. . . . Further, you will not have the right to
participate in a representative capacity or as a member of any class
of claimants pertaining to any claim subject to arbitration. . . .
There shall be no right or authority for any Claims to be arbitrated
on a class action basis or on any basis involving Claims brought in a
purported representative capacity on behalf of the general public,
other establishments which accept the Card (Service Establish-
ments), or other persons or entities similarly situated. Further-
more, Claims brought by or against a Service Establishment may
not be joined or consolidated in the arbitration with Claims
brought by or against any other Service Establishment(s) . . . .

Id. (quoting the CAA).
12. Id. at 210.
13. The plaintiffs argued that proving an unlawful tying arrangement re-

quires expert testimony and an economic antitrust study. Further the plain-
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Circuit opinions were issued in response to American Ex-
press’s motion, the Supreme Court granted certiorari to de-
cide whether “a contractual waiver of class arbitration is en-
forceable under the Federal Arbitration Act when the plain-
tiff’s cost of individually arbitrating a federal statutory claim
exceeds the potential recovery.”14

In short, the majority said yes. The effective vindication
doctrine does not prohibit enforcement of a class arbitration
waiver when the economics of proving a suit make its pursuit
illogical.15 Further, the majority partially rested its holding on
a belief that class treatment under Federal Rule 23 had be-
come a crutch for lawyers and litigants: “The antitrust laws do
not ‘evince an intention to preclude a waiver’ of class-action
procedure. . . . [T]he individual suit that was considered ade-
quate to assure ‘effective vindication’ of a federal right before
adoption of class-action procedures did not suddenly become
ineffective vindication upon their adoption.”

B. Defining the Italian Colors Problem and the Constraints
on Potential Solutions

With Justice Scalia’s opinion taking away the “class-action
crutch,” the question becomes how to walk again. And, more
specifically, how to walk again under the weight of contractual
provisions specifically designed to thwart informal attempts at
aggregation.16 This essentially is the Italian Colors problem—
taking the case law as it now stands post-Italian Colors and as-
suming the class-action law suit at issue in Italian Colors was

tiffs showed that “even a relatively small economic antitrust study will cost at
least several hundred thousand dollars, while a larger study can easily exceed
$1 million.” Id. at 212. Thus, because no individual claim exceeded $35,000
the plaintiffs asserted that the only economically feasible means for enforc-
ing their statutory rights is class treatment. Id.

14. Am. Express Co. v. Italian Colors Rest., 133 S. Ct. 2304, 2307 (2013).
15. “The [effective vindication] doctrine finds its origin in the desire to

prevent a prospective waiver of a party’s right to pursue statutory remedies.
That would certainly cover a provision in an arbitration agreement forbid-
ding the assertion of certain statutory rights. And it would perhaps cover
filing and administrative fees attached to arbitration that are so high as to
make access to the forum impracticable.” Id. at 2310–11.

16. See supra notes 10–11 and accompanying text (listing certain applica-
ble contractual provisions); see also infra Part 2.A.ii (discussing contractual
barriers to the proposed solution and discussing the effects of the CAA’s
confidentiality provision).
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never brought, does a viable method for aggregating and vin-
dicating the plaintiff’s antitrust claims exist? And if such a
method does exist, is it a desirable alternative to a class action?

In order to answer these questions, the constraints on any
theoretical solution must be clearly defined.17 Thus, the con-
straints are:

1. Proving a tying arrangement requires an eco-
nomic antitrust study and possibly economic ex-
pert testimony. The cost for such a study and testi-
mony is between $500,000 and $2,500,000. How-
ever, this study represents a one-time fixed cost.18

2. The size of individual claims likely will not exceed
$38,000 when trebled.19

3. The average individual claim size, when trebled, is
estimated to be about $1887.51.20

4. The total four year settlement market size for re-
tailers with less than $10 million in annual sales,
and therefore subject to the American Express
CAA, is $150,535,736.98 or $451,607,210.93 when
trebled.21

5. The aggregation method cannot include the join-
der of arbitration claims in any way. All claims
must be brought singularly in one-off bilateral ar-
bitrations.22

6. The aggregation method cannot result in the shar-
ing of certain information—including the exis-
tence of an arbitral proceeding—between claim-
ants or between a claimant and a third party.23

17. This paper only addresses a limited number of the most notable con-
straints. In reality, there certainly would be more practical constraints on any
effective solution to the problem of class arbitration waivers prohibiting ac-
cess to justice.

18. In re Am. Express Merch. Litig., 667 F.3d 204, 212 (2d Cir. 2012).
19. Id. at 218 (“The median volume merchant . . . might expect four-year

damages of $1751 or $5252 when trebled . . . . The largest volume named
plaintiff merchant . . . might expect four-year damages of $12,850, or
$38,549 when trebled.”).

20. See Appendix B for a model estimating average claim size.
21. See Appendix A for a model of potential American Express settlement

market size during the four year settlement period from 1999–2002.
22. See supra note 11.
23. “The arbitration proceeding and all testimony, filings, documents

and any information relating to or presented during the arbitration pro-
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7. To be practically viable, the aggregation method
must be structured in a way that accounts for and
negates possible future legal challenges to the
contractual financing arrangement.

8. To be economically viable, the aggregation
method must be structured in a way that creates
an above-market, risk-adjusted return for the party
who bears the antitrust study’s cost.24

II.
SOLVING ITALIAN COLORS

With these constraints in mind, I offer a three-part solu-
tion: aggregation, securitization, and settlement. First, a litiga-
tion financier would commission the required antitrust study
and contract to sell the study to individual plaintiffs for a per-
centage of any arbitration recovery.  By the same contract, the
litigation financier would take “aggregate settlement author-
ity” from the individual claimants. Second, because aggrega-
tion of small, homogenous, highly correlated claims does little
to mitigate risk,25 the litigation financier would assign her fu-
ture potential proceeds from each individual claim to a litiga-
tion proceeds trust in order to permit securitization and, in
turn, risk spreading. Finally, because she possesses aggregate
settlement authority, the litigation financier would attempt to
negotiate a settlement for all contractually aggregated claims,
giving the defendant nearly total peace.26

ceedings shall be deemed to be confidential information not to be disclosed
to any other party.” In re Am. Express Merch. Litig., 554 F.3d 300, 318 (2d
Cir. 2009) (quoting the CAA).

24. See Samuel Issacharoff & Thad Eagles, The Australian Alternative: A
View from Abroad of Recent Developments in Securities Class Actions, 38 UNIV. NEW

SOUTH WALES L.J. 174, 196 (2014) (discussing a transactional floor and mini-
mum return on investment necessary to attract capital in the currently thin
litigation finance market); see also infra Part 2.A.ii (discussing practical barri-
ers to aggregation under the proposed solution).

25. See infra note 93 (explaining, through mathematical example, the ef-
fects on expectation and variance of addition of correlated random vari-
ables).

26. As a quick disclaimer, I do not propose this solution as a ready-for-
market investment strategy. I do not posses the requisite information, expe-
rience, or training to determine whether this solution would be profitable. I
also do not know enough about the antitrust claims at issue or litigation in
general to determine the likelihood the claimants would prevail on the mer-
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A. Aggregation
Using litigation finance to aggregate small consumer

claims is, in the United States at least, a relatively novel con-
cept.27 Essentially, there are two types of barriers to aggrega-
tion through litigation finance: practical barriers and legal
barriers. Practical barriers are the issues that might prohibit a
financier from actually contracting with diffuse individual
claimholders in a profitable way. Legal barriers are the con-
tractual provisions of the CAA and external bodies of law—
such as champerty and maintenance—that may prohibit a fi-
nancing contract, once executed, from having binding legal
effect.28 In this section I propose an aggregation technique to
solve the Italian Colors problem and then address the practical
and legal barriers such a solution would face.

1. Proposed Aggregation Technique
1. The litigation financier commissions an antitrust

report that will be usable in all bilateral arbitra-
tions against American Express. And, if necessary,
the litigation financier retains expert witnesses to
be used in bilateral arbitration proceedings
against American Express.

2. The litigation financier confidentially contacts
businesses accepting American Express cards and
begins to sell the antitrust report to each in ex-

its.  I offer the solution simply to say this: If you walk with a crutch for too
long you start to limp. And, after Italian Colors took away the “class action
crutch” the plaintiff’s bar can either limp in perpetuity or it can devise crea-
tive aggregation methods, try those methods, refine those methods, and
move towards a solution that promotes civil justice better than the now
largely defunct Rule 23 class action once did.

27. See Samuel Issacharoff, Litigation Funding and the Problem of Agency Cost
in Representative Actions, 63 DEPAUL L. REV. 561 (2014).

28. The importance of successfully navigating legal barriers is magnified
by the planned securitization of litigation proceeds. In order for securitiza-
tion to occur at step two, any aggregation must provide certainty that future
litigation or settlement proceeds will be realized by the litigation proceeds
trust and not subject to collateral legal challenge. If certainty is not created,
market demand for any litigation backed security likely will be stifled, if exis-
tent, and the trading price will be discounted to reflect the possibility of
adverse collateral challenges. See infra note 132 (discussing valuation of as-
set-backed securities).
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change for 25%–40%29 of potential arbitration
proceeds. The litigation financier provides a non-
exclusive list of previously vetted attorneys who are
willing to bring these types of claims on a reduced
contingent fee to the business owners.30

3. While the exact terms of the litigation finance
contract to be used are far beyond the scope of
this paper, the contract must contain the follow-
ing critical provisions:31

a. A provision compelling confidential arbitration
and waiving both class arbitration and claim
joinder for all disputes arising out of the financ-
ing contract.

b. A provision requiring that, upon request of the
financier, the claimholder must provide a copy
of all Form 1099’s and Form W-2’s that it filed
with the Internal Revenue Service for a period
of time beginning on the date of contracting
and extending for thirty-six months thereafter
or until the date of request, whichever is
sooner.32

i. Additionally, the financier must be able to
demand production of these documents at
any time within the thirty-six-month window
and be permitted to make this demand as
many times as desired.

c. A provision requiring the claimholder to dis-
close its total American Express credit card
sales volume during the period for which it is
seeking damages in arbitration.

d. A provision requiring the claimholder to pro-
vide fourteen days notice to the financier of the

29. 25% and 30% will be used for the sake of simplicity throughout this
paper and in all financial modeling.

30. See infra notes 55–59 and accompanying text (discussing, in part, the
role of the plaintiff’s bar in the proposed solution).

31. For an unbelievably thorough study on the current state of litigation
finance contracts and a proposal for a model litigation finance contract, see
Maya Steinitz & Abigail C. Field, A Model Litigation Finance Contract, 99 IOWA

L. REV. 711 (2014).
32. See infra Part 2.A.ii. for a discussion of indirect monitoring of arbitra-

tion proceedings.



2016] AGGREGATING CONSUMER ARBITRATION CLAIMS 843

claimholder’s intent to institute an arbitration
proceeding against American Express and
clearly stating that until such notice is given,
the financier will not surrender the antitrust re-
port to the claimant or his attorney.33

e. A choice of law provision designating Austra-
lian law as governing the financing contract.34

f. A one-sided confidentiality provision prohibit-
ing both resale and assignment of the antitrust
report.

g. A one-sided confidentiality provision that pro-
hibits use of the antitrust report for any reason
other than suing American Express.

h. A provision allowing the financier to assign po-
tential litigation proceeds to a litigation pro-
ceeds trust in order to facilitate claim securi-
tization.35

i. A provision expressly disclaiming arbitration
control.
i. The financier will have no right to demand

that the claimant institute a proceeding
against American Express, no rights of partic-
ipation in the arbitration if commenced, and
no right to object to settlement of the individ-
ual claimholder’s claim so long as it is settled
on an individual basis.36

j. A provision granting the financier an “aggre-
gate settlement right.”
i. The litigation financier must have the right to

settlement of all of the claims in its portfolio

33. Id.
34. Alternatively, New Jersey law could be used to avoid champerty and

maintenance concerns. See Sweeny v. Veneziano, 70 N.J. Super. 185, 193
(App. Div. 1961) (“The law of champerty and maintenance does not apply in
this State.”). See infra Part 2.A.iii. for a discussion of champerty law and its
effect on the proposed solution.

35. See infra part 2.B. for a discussion of claim proceed securitization.
36. See infra Part 2.A.iii. for a discussion of champerty law and the effect

of claim control. Also, see infra part 2.A.ii. for a discussion of willful blind-
ness and the CAA’s confidentiality provision.
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with American Express on an aggregate ba-
sis.37

k. A provision granting claimholders a “time of
aggregate settlement-price of settlement” opt
out right.
i. If the claimant does not wish to be part of an

aggregate settlement, he must pay the litiga-
tion financier the amount, in full, that the lit-
igation financier would have received in the
settlement as a result of her interest in the
proceeds of the claimant’s claim (i.e., 30% of
the proposed settlement amount for the opt-
ing-out individual’s claim). If the claimant
wants to buy out of an aggregate settlement,
payment would be due within one week of
the litigation financier providing notice of
her intent to accept an aggregate settle-
ment.38

4. After confidentially aggregating at least a “break-
even” amount of claims,39 in order to eventually
achieve a global settlement, the litigation financier
must show American Express that there is a credi-
ble threat of continued individual arbitration pro-
ceedings. Thus, the financier must both contact
American Express privately and leak what she has
done to the financial news. It is critical that the
financier leaks to the media that she will still be
accepting additional claimholders into her portfo-
lio of claims. Additionally, the financier should
disclose the aggregate magnitude of the claims she
has financed against American Express in hope
that American Express’s shareholders, or its stock
price, will begin to pressure the board and man-

37. See infra Part 2.C. discussing the aggregate settlement dynamic cre-
ated under the proposed solution.

38. See infra Part 2.C discussing discouraging opt-outs through peace
premium inclusion and creation of an “opt-out penalty.” Also, see infra Part
3.A discussing minimization of due process concerns through inclusion of
an opt-out provision.

39. See infra notes 45–58 and accompanying text (discussing the econom-
ics of claim aggregation under the proposed solution).
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agement to resolve the now-aggregated arbitration
claims.40

5. Finally, the litigation financier, riding the public-
ity from her announcement, and while engaging
in a more aggressive publicity campaign, sets up a
website where any business that accepted Ameri-
can Express cards during the period not yet
barred by the putative statute of limitations can
agree to purchase the antitrust report for 30% of
its potential claim value on the same terms as dis-
cussed above. The web-based claimants will also be
provided with the same list of attorneys willing to
bring these claims on a reduced contingent fee.

Depending on the level of aggregation achieved and the
contractual contingent fee, the financier’s investment profile
will vary. Table 1 models the maximum possible revenue to the
aggregating financier at each iteration of 40%, 50%, and 60%
aggregation with both a 25% and 30% contingent fee.

40. While a market event study is beyond the scope of this paper, the
financier could, theoretically, defray its upfront costs by entering into a short
options position prior to announcing publically that she intends to sue
American Express. If the magnitude of the lawsuit is sufficient to induce
leakage and panic selling, American Express’s stock price would fall, putting
a short position into the money. See generally Robert J. Rhee, A Price Theory of
Legal Bargaining: An Inquiry into the Selection of Settlement and Litigation under
Uncertainty, 56 EMORY L.J. 619, 663–64 (2006) (discussing the effects of the
Texaco-Pennzoil litigation on Texaco’s stock price); see also Susan Decker
and Caroline Chen, Hedge Funds Found a New Way to Attack Drug Companies
and Short Their Stock, BLOOMBERG (Mar. 20, 2015 5:00 AM), http://www
.bloomberg.com/news/articles/2015-03-20/hedge-funds-take-advantage-of-
patent-rules-to-target-drugmakers (discussing an alternative investment strat-
egy of entering into a short position in a pharmaceutical company’s stock
before challenging the validity of one of its profit-generating patents in or-
der to profit from panic selling and uncertainty).
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2. Practical Barriers to Proposed Aggregation
In many cases, the ability to locate and contract with dif-

fuse claim holders without incurring search costs in excess of
the claim’s value poses a significant barrier to aggregation
through litigation finance.42 However, in the Italian Colors
problem, the average claim value exceeds $1800 and finding
businesses that accept American Express Cards for the initial
round of confidential contracting does not present a hercu-
lean task.43 Further, the second round of contracting via the
litigation financier’s website limits search costs and this web-
based technique has been successfully used by litigation finan-
ciers in Australia.44

However, the ability to locate and contract with claim
holders is not the only practical barrier. The greater barrier is
that any aggregation technique has to provide potentially suffi-
cient returns to justify risking capital. What I call a practical
barrier, other scholars have referred to as a “transactional
threshold,” but the proposition is much the same:  “Funders
have to be assured not only that they can successfully contract
with the likely beneficiaries of the capital investment they de-
liver, but also that they can capture a significant enough body
of claims at relatively low cost outlays.”45 These aggregation
economics certainly limit the ability of litigation finance to
serve as an aggregatory mechanism in every case.46 However,

42. See Issacharoff & Eagles, supra note 24, at 196 (noting that a signifi-
cant barrier to financing consumer class actions in Australia is that “[i]n
order for funders to make a profit, they would need to find and contract
with a huge number of plaintiff’s ex ante,” but also conceding that technolog-
ical developments have, to a degree, minimized this problem).

43. See, e.g., Retail Categories, AMERICAN EXPRESS, https://www.american
express.com/us/content/rewards-info/retail.html (last visited Mar. 23,
2015) (listing retailers who accept American Express cards).

44. Australian plaintiff’s attorneys have used web-based sign up tech-
niques to limit search costs for finding plaintiffs in class action proceedings.
See Bank Fees Class Action, MAURICE BLACKBURN LAWYERS, http://www.maurice
blackburn.com.au/legal-services/general-law/class-actions/current-class-ac-
tions/bank-fees-class-action/ (last visited Mar. 23, 2015).

45. Issacharoff & Eagles, supra note 24, at 196.
46. Only twenty-three Australian class actions between 1994 and 2009 in-

volved consumer claims. Jane Caruana & Vince Morabito, Turning the Spot-
light on Class Representatives—Empirical Insights from Down Under, 30 WINDSOR

Y.B. OF ACCESS TO JUST. 1, 8 (2012), http://papers.ssrn.com/sol3/papers
.cfm?abstract_id=2099942. Also, most third-party litigation funders “require
that there be an expected return on investment of at least 300 percent, as-



2016] AGGREGATING CONSUMER ARBITRATION CLAIMS 849

in the proposed solution, the transactional threshold is lower
than in financing bilateral or class litigation.

In a traditional litigation funding arrangement, a third-
party financier buys a percentage of litigation proceeds from a
claimant for cash and additionally agrees to finance the litiga-
tion.47 I will refer to this first portion—cash for proceeds—as
an “acquisition cost.” I will refer to the second portion—the
cost of bringing suit—as a “litigation cost.” However, there is a
third group of costs not apparent from the transaction’s
description—“search costs” that the litigation financier must
incur in order to locate the claim she seeks to finance. In the
traditional funding arrangement for bilateral litigation, all
three portions of the financier’s outlay are variable costs—for
each lawsuit she chooses to finance, she must search for a
claimant, pay a new acquisition cost, and incur a new litigation
cost. Consequently, aggregation of many identical claims will
not increase the project’s expected return on investment but
only its expected gross return. Margin remains fixed.

Class action litigation finance,48 while not yet overtly pre-
sent in the United States, presents a slightly different scenario.
The litigation financier makes the same “finance-for-percent-
age-proceeds” type agreement with each claimant, but a por-
tion of her outlay is fixed and a portion is variable. For every
plaintiff the financier adds to the class she must again incur a
search cost and again pay an acquisition cost. However, her
litigation cost is largely unaffected by the addition of each new
plaintiff: she only will be funding one aggregated lawsuit. The
fixing of litigation costs permits margin to widen and makes
capital available.49 Once expected litigation costs are covered

suming the case runs to judgment.” Issacharoff & Eagles, supra note 24, at
196.

47. Maya Steinitz, Whose Claim is it Anyway? Third-Party Litigation Funding,
95 MINN. L. REV. 1268, 1275–78 (discussing and defining traditional litiga-
tion funding arrangements).

48. In Australia, litigation funders will finance “closed” class action pro-
ceedings where the scope of the class is limited to those claimants who have
contracted with the litigation funder but does not include all those similarly
situated who have failed to so contract. See Issacharoff, supra note 27, at 571
(“Australian courts now allow for a class to be defined not in terms of the
underlying transaction but in terms of the commonality of the class in terms
of how they want to prosecute the claim.”).

49. See generally Issacharoff & Eagles, supra note 24, at 201 (noting that
class action financing arrangement must be structured so that expected re-
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by expected returns from adding the break-even claimant to
the class, the addition of each subsequent claimant represents
expected profit to the financier. And more importantly, the
project’s expected return on investment grows. Consequently,
from a litigation finance perspective (that ignores many reali-
ties of class litigation), as class size increases, margins widen
and investing becomes more attractive.50 The problem with
the Australian method of financing class actions, however, is
that in order to grow class size to a point where expected re-
turn on investment outpaces the opportunity cost of alternate
financing projects, the financier must incur substantial up-
front costs. To buy a single $30 claim the financier may have to
spend $10 on acquisition and, perhaps, $2 on search before
litigation ever begins. Thus, as the project’s expected return
on investment grows, so too does its dispersion of outcomes
and variance, a measure of risk.51

In the proposed solution, aggregation occurs through liti-
gation finance, but unlike a class action, each claim must be
brought individually.52  If a traditional litigation financing ar-
rangement were used, aggregation would not increase return
on investment, but only potential gross return to the financier.
Consequently, this type of aggregation would not improve the
financier’s risk-return profile.53 However, if the financier com-
missions the antitrust study and sells the study to each individ-
ual claimant for a percentage of potential arbitration proceeds
but does not otherwise finance the litigation, the financier’s
cost outlay comprises only two parts: one part variable and one
part fixed. The financier incurs variable search costs, fixed ac-
quisition costs, and no litigation cost. Fixing a cost compo-
nent, in turn, provides the ability to increase expected return
on investment through aggregation.

turn on investment exceeds 300 percent if capital is to be available); see also
Caruana & Morabito, supra note 46, at 8 (studying class actions in Australia).

50. See Issacharoff & Eagles, supra note 24, at 195–96 (presenting a hypo-
thetical consumer class funding arrangement that shows the risk associated
with up-front acquisition costs).

51. See infra Part 2.B for a discussion of how variance, a measure of risk,
is not minimized by aggregation of highly correlated claims.

52. See supra note 11 (quoting the anti-joinder provision of the CAA).
53. See infra Tables 3 and 4, which demonstrate how securitization alters

risk-return profiles and creates more attractive investment opportunities.
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For each claimant added to the financier’s stock, she in-
curs an additional search cost but no incremental acquisition
cost or litigation cost. And, more importantly, while return on
investment increases with the number of claims, variance does
not increase as significantly as in an Australian class financing
arrangement because per claimant variable costs represent a
lesser portion of the marginal increase in expected value.54

Consequently, the addition of each claimant to the financier’s
stock after the break-even claimant increases the project’s po-
tential return on investment and its risk-return profile be-
comes more palatable to both the financier and potential sec-
ondary market purchasers.

Table 2 demonstrates the margin-widening properties of
the proposed solution. It first calculates the financier’s capital
outlay at three different levels of aggregation by making two
assumptions: (1) the model fixes the antitrust report’s cost—
representing fixed acquisition cost—at $2,500,000; and (2) the
model assumes that search costs will be equal to $30 per claim-
ant, which I posit to be unfavorable and excessive.  After calcu-
lating the expected capital outlay to the financier at various
aggregation levels, Table 2 next shows the project’s maximum
return on investment and per claim profit margin at a 25%
contingent fee and at a 30% contingent fee per level of aggre-
gation.

54. Variance is a measure of dispersion that—in imprecise common
terms—measures the likelihood that a random variable will generate its ex-
pected value. Robert J. Rhee, A Price Theory of Legal Bargaining: An Inquiry into
the Selection of Settlement and Litigation Under Uncertainty, 56 EMORY L.J. 619,
678 (2006) (explaining the role of variance in settlement dynamics). Hold-
ing probability of outcome occurrence constant, under the Australian
model, for each claimant added to the class, dispersion grows in two direc-
tions. Potential profit grows from there being another harmed plaintiff
standing ready to recover and potential loss grows from incurring both an
up-front acquisition cost and up-front search cost. Litigation costs are largely
unaffected by addition of another claimant. Under the proposed solution,
again holding probability of outcome occurrence constant and assuming
search costs equal to those in an Australian class action financing, for each
claimant added to the financier’s portfolio, dispersion again grows in two
directions, but less quickly towards the downside than in the Australian
model. Potential profit increases similarly but potential loss only increases by
an additional search cost because acquisition costs are fixed.
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The question all this begs—quite obviously—is: If the fin-
ancier only gives claimants an antitrust report, will lawyers be
willing to bear the cost of bringing arbitrations because, after
all, the financier is not eliminating litigation costs, she’s just
dispersing them among the plaintiff’s bar? And the answer, in
all likelihood, is yes. First, while the financier is not eliminat-
ing litigation costs, she is decreasing them significantly by pro-
viding the lawyer and claimant with an expert report, and if
need be, experts. Second, lawyers will know that a litigation
financier has aggregated a significant number of claims and
taken aggregate settlement control. Consequently, if the law-
yer signs up a fraction of the financier’s stock of claims on
contingent fee, he likely only will have to arbitrate a few claims
successfully before American Express—as a rational actor
aware of transaction costs55—is willing to enter into a global
settlement. Further, by taking claims on a contingent fee basis,
the lawyer will be paid a contingent fee by each claimant he
can sign up within the financier’s stock of claims when a global
settlement is reached.  The lawyer will, hopefully, never arbi-
trate the vast majority of the claims within his sub-portfolio.56

And, for those claims the lawyer does have to arbitrate, he real-
izes economies of scale from bringing the same claim over and
over again. The entire process becomes routinized. Essentially,
once the cost of the antitrust report is born by the litigation
financier, the suits become economically viable and potentially
profitable for lawyers. Further, the financier’s and the lawyer’s
incentives are aligned—both stand to profit handsomely from
a global settlement.57 And a global settlement is only possible
if lawyers bring and win a handful of one-off arbitrations as test
cases.58 Consequently, a rational lawyer will bring these claims.

55. See infra Part 2.C for a discussion of transaction costs in the proposed
solution’s settlement dynamic.

56. If the lawyer is not enterprising enough (or too stupid) to bring these
claims on contingent fee, the Sherman Act provides for a reasonable attor-
ney’s fee in successful suits. 15 U.S.C. §15(a) (2006) (stating that a plaintiff
who establishes a Sharman Act claim against a defendant “shall recover
threefold the damages by him sustained, and the cost of suit, including a
reasonable attorney’s fee”).

57. See infra Part 3.C for a discussion of the incentives created by the
proposed solution when the financier and lawyers split a contingent fee.

58. See generally In re Vioxx Prod. Liab. Litig., 760 F. Supp. 2d 640, 644–47
(E.D. La. 2010) (Fallon, J.) (discussing the use of bellwether trials to inform
complex global settlement dynamics).
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This permits the financier to fix her acquisition costs and cre-
ates the necessary above market return to go forward with such
an ambitious project.59

3. Legal Barriers to Proposed Aggregation
Legal barriers originate from two sources: (1) the CAA

governing the relationship between American Express and
claimholders and (2) relevant state and federal law. Structur-
ing the aggregation to minimize subsequent legal challenges is
of the utmost importance. The litigation financier plans to of-
fer a novel asset backed security into the secondary market.
Market appetite will be driven by, among other things, the le-
gal certainty or lack thereof of the litigation proceeds trust’s
funding source: the financing contracts.60

a. Contractual Barriers
While the aggregation structure clearly does not violate

the CAA’s prohibition on claim joinder or bringing more than
one claim per arbitration, it warrants more explanation as to
how the proposed solution avoids violating the CAA’s confi-
dentiality provision. The CAA states that each bilateral “arbi-
tration proceeding and all testimony, filings, documents and
any information relating to or presented during the arbitra-
tion proceedings shall be deemed confidential information
not to be disclosed to any other party.” The confidentiality
provision is triggered by the institution of arbitration.61 Conse-
quently, once arbitration is instituted, the financier must will-
fully blind herself from the progress and results of the arbitra-
tion. However, being an ostrich creates two new problems: (1)

59. It should be noted that while the return on investment will likely be
above market, this is not a risk-adjusted return on investment. For a discus-
sion of why securitization is necessary to create an above market risk-adjusted
return on investment, see infra Part 2.B.i and see Tables 3 and 4 demonstrat-
ing changes to expected return and project variance under the proposed
solution.

60. See infra note 132 (discussing how asset-backed securities are valued).
61. If the provision was read incorrectly to prevent the sharing of infor-

mation prior to the existence of an arbitration proceeding it would arbitrar-
ily—and possibly unconscionably—limit a claimholders ability to seek
outside counsel about the merit of its potential suit. For example, a
claimholder would be unable to discuss with an economics expert whether a
tying arrangement could be proven or whether commissioning the requisite
antitrust study would make pursuing the claim economically irrational.
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the claimholder, acting as an agent of the financier by control-
ling the arbitration, is free to abscond with the financier’s por-
tion of any award if the financier cannot discern the outcome
of the arbitration; and (2) information asymmetry will arise in
global settlement negotiations if American Express is the only
party who knows the remaining claim’s statistical values as dis-
cerned from a series of test arbitrations.62 Thus, the financier
must develop indirect, low cost monitoring tools to account
for the problems created by willful blindness.

The financier essentially needs three pieces of informa-
tion to mitigate agency concerns and engage in an informed
settlement. She needs to know how many arbitration actions
are being brought, the American Express sales volume for
each claimant who brings an arbitration, and the result of
each arbitration. The first two pieces of information are simply
obtained: (1) the financing contract requires the claimholder
to give the financier fourteen days’ notice of his intent to insti-
tute an arbitration proceeding against American Express, and
the financier will not surrender the antitrust report until such
notice is given; and (2) the financing contract also requires
the claimholder to disclose its American Express revolving
credit card sales volume during the damages period.

The third piece of information is less simply obtained
without violating the CAA’s confidentiality provision. If the fin-
ancier’s agents are honest, then she will be able to monitor the
results of the arbitrations by simply waiting to receive checks in
the mail. But honesty and human nature are not so perfectly
intertwined.63

While it is unlikely that all of the companies involved in
test arbitrations will abscond with the financier’s contingent
fee, it is equally unlikely that none will attempt to do so. How-
ever, the financing contract gives the financier the right, at any
time and as many times as desired, to demand that the
claimholder produce copies of all Form 1099’s and Form
W-2’s filed with the IRS for a period of time beginning on the
date of contracting and extending thirty-six months thereafter

62. See infra Part 2.C. for a discussion of how test arbitration sampling
and statistical claim value will inform global settlement discussions.

63. See, e.g., Christopher Edmonds, Enron Files for Chapter 11 Bankruptcy
Protection, THE STREET (Dec. 2, 2001, 9:10 PM), http://www.thestreet.com/
story/10004757/1/enron-files-for-chapter-11-bankruptcy-protection.html
(exemplifying human dishonesty).
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or until the date of each request, whichever is sooner. Federal
income tax law requires that a business declare out-of-court
punitive damage arbitration awards and settlement—such as
those at issue in Italian Colors—on either Form 1099 or Form
W-2 as taxable income.64  Consequently, if the financier re-
ceives an award from any of the claimants who have given no-
tice of intent to file a claim, she must then demand that all
other claimants who have instituted arbitrations produce their
tax documents on a monthly basis until the end of the taxable
year for which the arbitration award or settlement would be
included as income.65 Once the financier knows the outcome
of each arbitration—that is, whether it was a win or loss, what
damages were sought on the basis of what American Express
revolving credit card sales volume, and, if a win, what award
was given—she will be able to construct her own settlement
grid and compute the statistical claim value of her remaining
portfolio accounting for correlation between claims and vari-
ance in outcomes. In turn, this should eliminate agency and
information asymmetry concerns.

However, it warrants further saying that, arguably, there is
no need to fear breaching the CAA’s confidentiality provision.
Assume the proposed structure is found to breach the confi-
dentiality provision. American Express, justifiably upset, sues
the financier for tortious interference with contract. In
New York, recovery for tortious interference requires that the

64. Payments of punitive damages, including treble damages, are taxable
income and consequently all settlements or awards exceeding $600 must be
reported by the claimant on a Form 1099 or Form W-2. See Elizabeth Erick-
son & Ira B. Mirsky, The Tax Consequences of Settlement Agreements, 42 COMPEN-

SATIONS & BENEFITS REV. 427, 427; see also, 26 U.S.C.A. § 6041 (2006) (requir-
ing reporting of lawsuit award and settlement income exceeding $600); Law-
suits, Awards, and Settlements Audits Techniques Guide, INTERNAL REVENUE

SERVICE (May 2011), http://www.irs.gov/Businesses/Small-Businesses-&-Self-
Employed/Lawsuits-Awards-and-Settlements-Audit-Techniques-Guide (pro-
viding guidance to corporations and auditors for the characterization of law-
suit and settlement awards for purposes of calculating taxable yearly in-
come).

65. Checking tax returns of course is not a perfect solution as tax re-
turns, like the financing contract, require self-reporting. However, it cer-
tainly raises the stakes for a dishonest claimholder. In order to steal from the
financier, the claimholder must lie to the IRS—a most dangerous game.
Also, the mere harassment value of producing accounting and tax docu-
ments repeatedly may incentivize some thieving claimholders to comply with
their contractual duties.



2016] AGGREGATING CONSUMER ARBITRATION CLAIMS 857

plaintiff prove five elements: “the existence of a valid contract
between the plaintiff and a third party, defendant’s knowledge
of that contract, defendant’s intentional procurement of the
third-party’s breach of the contract without justification, actual
breach of the contract, and damages resulting therefrom.”66

While the first four elements are arguably present under the
proposed solution, any attempt to prove damages will necessa-
rily implicate the effective vindication doctrine in a fatal way.

Regardless of when the claimholder is deemed to breach
the CAA’s confidentiality provision—upon giving notice of in-
tent to file an arbitration, by remitting a portion of the award
to the financier, or by producing tax filings—it is hard to see
what damages exist. American Express is not made any worse
off if the plaintiff wins and a portion of the damages award is
passed along to the financier. And if the claimant loses, Ameri-
can Express’s only potential injury is the costs of defending the
arbitration. Thus, either way, win or lose, American Express
would have to argue that it suffered from the arbitration claim
being brought in the first instance—that but for the
claimholder’s agreement to possibly breach the CAA’s confi-
dentiality provision in the future, he would not have had ac-
cess to the antitrust report, would not have been able to bring
suit, and never would have (potentially) recovered. More sim-
ply, American Express would be forced to argue that the bene-
fit of its bargain lost to the financier’s tortious interference was
a prospective waiver of liability for violations of certain federal
statutes. This is the exact type of “backdoor waiver[] of [a]
statutory right” that the effective vindication doctrine still
stands to thwart.67 Consequently, the confidentiality provision
may not be enforceable due to the effective vindication doc-
trine.

66. See, e.g., Lama Holding Co. v. Smith Barney Inc., 88 N.Y.2d 413, 424
(1996); see also Israel v. Wood Dolson Co., 1 N.Y.2d 116, 120 (1956).

67. Am. Express Co. v. Italian Colors Rest., 133 S. Ct. 2304, 2316 (2013)
(Kagan, J. dissenting). See generally, Green Tree Fin. Corp.-Alabama v.
Randolph, 531 U.S. 79 (2000) (discussing the effective vindication doc-
trine); Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 26 (1991)
(same); Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S.
614, 632 (1985) (same); In re Am. Express Merch. Litig., 667 F.3d 204,
215–18 (2012) (discussing all of the effective vindication doctrine cases).
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b. State Law Barriers
This section does not purport to address in detail all of

the possible legal challenges that could arise from the pro-
posed aggregation method. Enterprising defense lawyers, with
money at stake, will resourcefully look to areas of law far be-
yond the scope of this paper. Instead, it briefly addresses what
I view as the primary challenge to the proposed solution:
New York state champerty law.

Champerty and maintenance law poses two threats to the
proposed solution. First, after a settlement or judgment was
reached in an arbitration, a claimholder could raise cham-
perty as a contractual defense and attempt not to pay the fin-
ancier the proceeds of the litigation to which she is entitled.
Second, and more importantly, American Express could at-
tempt to raise champerty as a defense in individual arbitra-
tions. The first threat is easily neutralized by the financing con-
tract—it is to be governed by Australian law which does not
recognize the antiquated doctrines of champerty and mainte-
nance.68 The second threat warrants more discussion but only
minimal concern.

In short, champerty law, in its purest form, prohibits the
financing of another’s litigation for profit.69 Some American
jurisdictions enforce the doctrine in its purest form.70 Some
have done away with it altogether71 or nearly altogether.72 And
others, such as New York, have developed a more complicated

68. See Samuel Issacharoff, Litigation Funding and the Problem of Agency Cost
in Representative Actions 9 (New York Univ. Law & Econ. Working Papers, Pa-
per No. 334, 2013) (“The only barrier would have been our delightful troika
of barratry/champerty/maintenance, but those have now been jettisoned
under Australian law.”). The financing contract could also be governed by
New Jersey law to avoid concerns that its choice of law provision may be
deemed unenforceable. See Sweeney v. Veneziano, 70 N.J. Super. 185, 193
(App. Div. 1961) (“The law of champerty and maintenance does not apply in
this State.”).

69. See Champerty, BLACK’S LAW DICTIONARY (9th ed. 2009).
70. See, e.g., MISS. CODE ANN. § 97-9–11 (2016) (criminalizing giving “any

other thing of value . . . as an inducement to any person to commence or
prosecute further . . . any proceeding in any court”).

71. See, e.g., Sweeney, 70 N.J. Super. at 193 (“The law of champerty and
maintenance does not apply in this state.”).

72. See, e.g., Saladini v. Righellis, 426 Mass. 231, 236, 237 n.7 (1997) (“To
the extent that we continue to have the concerns that the doctrine of cham-
perty was thought to address, we conclude that it is better to do so directly,
rather than attempting to mold an ancient doctrine to modern circum-
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doctrine. In New York,73 champerty law is statute-based and
narrowly construed.74 So narrowly construed, the doctrine in
New York forbids “the acquisition of a claim or debt for the
primary purpose of commencing a lawsuit.”75  An interesting
dichotomy thus arises in the New York case law: It is not cham-
pertous to finance a lawsuit for a share of potential proceeds if
control of the lawsuit rests with the original claimholder at all
times, but it is champertous to purchase a claim outright and
bring an action controlled by the financier.76 Consequently,
the proposed aggregation method faces little threat from
champerty law in the individual arbitrations against American
Express. Under the financing contract, the financier takes ab-
solutely no control of the litigation other than an aggregate
settlement right. The decisions of whether to institute arbitra-
tion, which legal strategies to pursue, and whether to settle the
suit on an individual basis or proceed to judgment all remain
squarely with the initial claimholder. Even the aggregate settle-
ment right is unlikely to be found as a form of “control” be-
cause it allows claimholders who think that the aggregate set-
tlement undervalues their claim to purchase an opt-out right.
Further, even if the financier’s contract was found champer-
tous, it is unclear whether—but I posit unlikely—New York
courts would grant equitable relief to American Express on the

stances. . . . Our ruling today should not be interpreted to indicate our au-
thorization of the syndication of lawsuits.”).

73. The CAA designates New York law as governing the agreement be-
tween American Express and claimholders. In re Am. Express Merch. Litig.,
634 F.3d 187, 190 (2d Cir. 2011).

74. N.Y. JUDICIARY LAW § 489 (McKinney 2005) (“No person or co-part-
nership . . . and no corporation or association, directly or indirectly, . . . shall
solicit, buy or take an assignment of, or be in any manner interested in buy-
ing or taking an assignment of a bond, promissory note, bill of exchange,
book debt, or other thing in action, or any claim or demand, with the intent
and for the purpose of bringing an action or proceeding thereon . . . .”).

75. SB Schwartz & Co., Inc. v. Levine, 918 N.Y.S.2d 171, 172 (App. Div.
2011). See also Knobel v. Estate of Eugene A. Hoffman, 432 N.Y.S.2d 66, 68
(Sup. Ct. 1980) (stating that champerty only occurs if the primary purpose
of the purchase is to bring suit or proceed with action upon the claim pur-
chased); Moses v. McDivitt, 88 N.Y. 62, 65 (1882) (same).

76. For a brilliant discussion of New York law’s distinction between trans-
ferring proceeds of litigation and transferring a claim, see Steinitz, supra
note 31, at 725–28; see also Fahrenholz v. Sec. Mutual Ins. Co., 13 A.D. 1085
(App. Div. 2004) (making the profit transfer-claim transfer distinction);
Echeverria v. Estate of Lindner, 801 N.Y.S.2d 233 (Sup. Ct. 2005) (same).
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basis of a contract to which they were not a party and enjoin
an arbitration proceeding that was commenced and controlled
by the original injured claimholder.77

B. Securitization
Securitization may seem like an unnecessary step in solv-

ing the Italian Colors problem, but within the context of the
current litigation finance market, it is perhaps the most impor-
tant. The necessity arises because of the economics of litiga-
tion finance and the unavailability of risk reduction through
diversification, a usual byproduct of aggregation. Conse-
quently, in order to make the proposed solution workable, risk
must be mitigated in an alternate manner—through hedging.
Securitization provides such a hedge.  This section will first ex-
plain why securitization is necessary and then explain why
securitization is legally possible under the proposed solution.

1. Why Securitization is Necessary
The expected value of any legal claim is highly uncertain.

And the conventional manner of using cost-benefit analysis at
the time of claim institution—that is, risk discounting a possi-
ble award—is particularly ill suited to explain the dynamics of
complex litigation settlement bargaining.78 Valuation of a le-
gal claim is not a matter of mathematical probability, but
rather one of inductive probability.79  Inductive probability—
defined as “the degree of belief [at] which it is rational to

77. In a case with facts essentially as hypothesized—a party seeking equi-
table relief on the basis of an allegedly champertous contract to which it was
not a party—the Ninth Circuit found that Nevada courts—a common law
champerty jurisdiction—would be unlikely to extend champerty law to grant
such equitable relief. Del Webb Communities, Inc. v. Partington, 652 F.3d
1145, 1154 (9th Cir. 2011) (“We conclude that there was no secure basis for
the district court to predict that the Nevada Supreme Court would recognize
a common-law tort cause of action for damages or equitable relief asserted
by a stranger to an allegedly champertous agreement.”).

78. Rhee, supra note 40, at 666–67 (“Standard cost-benefit analysis tends
to emphasize completeness of evaluations, a requirement that is ill-suited to
the valuational ambiguities of legal bargaining.”).

79. Mathematical probability is theoretical but certain. It is defined as
“the probability of an event consisting of n out of m possible equally likely
occurrences . . . .” Mathematical Probability, COLLINS DICTIONARY, http://www
.collinsdictionary.com/dictionary/english/mathematical-probability (last
visited March 5, 2015).
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place a hypothesis or proposition on given evidence”80—
presumes that probability is in fact a subjective, rational judg-
ment of credibility. Its role in valuation of legal claims should
be readily apparent: There is no data on how a judge or jury
will decide a case from which a statistical probability may be
approximated, but experience and reason will allow a lawyer
to confidently say the chances of winning a case are “low,”
“fifty-fifty,” “high,” or “very high.”81 However, experience
shows that lawyers and claimants are particularly ill-suited to
perform this inductive calculation correctly at the outset of liti-
gation.82 Further, because litigation is a bilateral endeavor and
inductive probabilities are inherently subjective, at any time
during the course of litigation, two probabilities of the same
future event exist.83 The plaintiff’s lawyer will see success on
the merits at a fixed point in time as “X%” probable and the
defendant’s lawyer will find the probability of a loss at the
same point in time to be “Y%.”

Additionally, a traditional cost-benefit claim valuation
analysis, conducted at the outset of a legal dispute, hardly mir-
rors the manner in which settlements are reached and fails to
account for fact development.84 That is, traditional award-risk
discounting fails to account for variable change as a case pro-

80. M.G. BULMER, PRINCIPLES OF STATISTICS 5 (1979) (1976).
81. Rhee, supra note 40, at 643–44.
82. See Maya Steinitz, The Litigation Finance Contract, 54 WM. & MARY L.

REV. 455, 493–94 (2012) (“Several studies have demonstrated that even ex-
perienced litigators are not good predictors of claim value.”); Stephen C.
Yeazell, Transparency for Civil Settlements: NASDAQ For Lawsuits? 9 (UCLA Sch.
of Law, Law & Econ. Research Paper Series, Paper No. 08-15, 2008), http://
papers.ssrn.com/sol3/papers/cfm?abstract_id=1161343## (“The results are
consistent: lawyers, insurance adjusters, and judges all err by very substantial
amounts when asked to estimate either the settlement value or predicted
trial outcomes.”).

83. Rhee, supra note 40, at 649–50 (discussing how different people will
formulate different inductive probabilities when presented with the same set
of facts).

84. “The suggestion here is not that case outcomes are so random that
any endeavor to predict results is a fool’s errand; rather, it is simply that the
degree of precision implied by the standard economic model is fool’s gold.
Just like stock prices, perceived case value fluctuates upon incorporation of
new information. In the markets, speculators can reasonably believe that a
stock’s price will trade within a broad range but prices within this range may
move stochastically upon the disclosure of new information and events.” Id.
at 664.
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gresses towards trial and uncertainty is reduced. In reality, the
“nature of litigation is stochastic”85 and follows a random walk,
much like the price of a publically traded stock.86 Conse-
quently, at the time of initial case valuation, the settlement dy-
namic will be very different than it will be in the future when
more information is available, and both parties’ inductive
probabilities of success, among other things, change.87 Coup-
ling the stochastic nature of litigation outcomes with the bilat-
eral nature of litigation explains why settlement discussions,
even if vehemently opposed at the outset of litigation, can de-
velop later in a case as the parties’ inductive probabilities of
success draw closer together.88

Regarding litigation finance, the point is that, at the out-
set, when a financier must expend significant capital to cause
aggregation of arbitration claims, the probability that any one
arbitration will be successful is unknowable turtles all the way
down.89 To clarify, an inductive probability can of course be
ascribed at a litigation’s outset but its chances of being accu-
rate are essentially zero. Further, knowing that deviation from
the inductive probability of success ascribed at litigation’s out-
set is inevitable as time progresses, the expected magnitude of

85. Id. at 665. “A stochastic process is a continuous parameter process.”
Id. at 665 n.195 (citation omitted). More simply, this means that as time
progresses there is indeterminacy and several, if not infinite, different direc-
tions towards which the process may evolve.

86. See id. at 664–665; see also SERGIO M. FOCARDI & FRANK J. FABOZZI, THE

MATHEMATICS OF FINANCIAL MODELING & INVESTMENT MANAGEMENT 324
(2004) (discussing how publically traded stock prices follow a random walk).

87. Incurring transaction costs, that is proceeding with litigation, reduces
uncertainty for the parties as more information is discovered and becomes
available. Rhee, supra note 40, at 686.

88. This statement is, to a certain degree, overly simple. Even if both par-
ties have the same inductive probability of success there are countervailing
considerations—such as variance, transaction cost savings, and risk prefer-
ence—that will also affect whether a settlement is possible. Id. at 688–90
(explaining through expressions of mathematical inequalities when overlap-
ping settlement ranges will arise).

89. See generally STEPHEN HAWKING, A BRIEF HISTORY OF TIME 1 (1999)
(retelling an anecdotal story regarding unknowable uncertainties); see also
Rhee, supra note 40, at 664 (“Each person may hold a rational belief about
[litigation outcome] based on information . . . but there cannot be an expec-
tation that any individual belief is accurate as to the expected return since
the mathematical expectation of the speculator is zero.”) (quotation marks
omitted) (citation omitted).
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deviation from the ascribed initial probability is actually the
most important measure of risk to the financier. Conse-
quently, to the financier, minimizing expected error in fore-
casting at the time of forecasting is almost as important, if not
more important, than accurate litigation result forecasting. Va-
riance is a measure of this error risk; it “is a proxy for the con-
fidence in one’s assessment of probability, or stated differently
the degree to which the forecast could be wrong.”90

Thus, limiting dispersion and divergence of potential in-
vestment returns limits the litigation financier’s risk.  And the
current litigation finance market has realized this. As a result,
current litigation funders do not attempt to cherry pick law-
suits.91 Instead, they engage in various risk-pooling strategies.
Particularly, financiers often invest in a bunch of lawsuits cur-
rently being pursued by one law firm. Because the law firm is
pursuing a number of independent lawsuits, aggregation limits
risk through diversification. This reduces the variance of the
financier’s portfolio’s expected return. Aggregating uncorre-
lated suits to disperse risk has been quite profitable for litiga-
tion financiers.92

However, while aggregating uncorrelated claims de-
creases variance and risk, aggregating highly correlated claims
does not significantly alter risk.93 Consequently, in the pro-
posed solution, the litigation financier gains little-to-no risk
minimizing benefit from the type of aggregation proposed.

90. Rhee, supra note 40, at 679.
91. See, e.g., Jennifer Smith, Litigation Finance Firm BlackRobe Shuts Down,

WALL. ST. J. (May 14, 2013, 6:03 PM), http://www.wsj.com/articles/SB1000
1424127887324031404578483492868041194 (“While BlackRobe did ulti-
mately invest about $32 million in individual cases—a mix of money from its
founders and outside investors—the firm wasn’t able to raise a large discre-
tionary pool of capital . . . .”).

92. While not indicative of the mentioned strategy, IMF, Australia’s lead-
ing litigation financier, “funded 130 cases to completion in its first ten years
of existence, resulting in A$681 million for plaintiffs; a net income of A$220
million for IMF, with A$105 million for IMF in recovered costs; and A$105
million for the law firms handling the funded cases.” Issacharoff & Eagles,
supra note 24, at 202.

93. As a very simple example, let X be a random variable representing
the possible outcomes for a litigation financier of a single arbitration pro-
ceeding. Assume X is distributed as follows:
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While the outcomes of the arbitrations certainly are not com-
pletely correlated94 they all allege the same cause of action
against the same defendant on the basis of the defendant’s
conduct.95 This, coupled with logic, allows one to assume that
the arbitrations, so aggregated, are actually highly correlated.

Table 3 illustrates the problem with aggregating highly
correlated claims. It shows the financier’s expected profit by
discounting each of the six aggregation percentage-contingent
fee percentage iterations by litigation risk at three inductive
probabilities of success: 50%, 60%, and 70%. Values for per
claim revenue and per claim loss are imported from Table 2.
The number of claimants (n=k) was calculated by dividing the
four year financier portfolio size at each level of aggregation—
computed from Table 1—by the average four-year trebled

X=x Pr(X=x)

−$1,000 .5
$2,000 .3
$5,000 .2

The expected value of such an arbitration is $1100 and the variance is
5,490,000. Now, assume that the litigation financier is able to aggregate
5,000 claims (n=5000) and that the individual arbitrations are
mathematically independent. That is, the outcome in any arbitration in no
way effects the outcome of another arbitration. Assuming independence, the
expected value of the aggregated portfolio to the litigation financier
increases to $5,500,000, but the variance decreases to 1098 (approximately a
99.98% variance reduction). Now assume, more realistically that the
individual arbitrations aggregated by the financier are correlated so that the
outcome in one of the proceedings is indicative of the outcome in any other
proceeding. Assume the claims are correlated at a rate of .9 (ñ =.9). The
expected value of the aggregated portfolio remains $5,500,000 but the
variance of the portfolio of correlated claims decreases only slightly to
4,941,109.80 (approximately a 10% variance reduction).

94. “[B]oth financial theorists and behavioral economists of law argue,
and show, that the assumption that these [judicial decision-making] bodies
apply consistent standards in similar disputes is unrealistic.” Steinitz, supra
note 82, at 492.

95. It is important to note that the plaintiff’s conduct in an antitrust case
has little to do with the outcome of the litigation. Thus, because the plain-
tiff’s conduct holds constant, there theoretically should be less variance in
arbitration outcomes. The expected minimal dispersion of outcomes can
thus, theoretically, be explained by significant ex ante correlation between
claim outcomes.
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claim value calculated in Appendix B. Table 3 also calculates
three variances for each iteration of expected return by assum-
ing individual claim outcomes are correlated at either 65%,
75%, or 85%.
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Because aggregation in the proposed solution does little
to mitigate the financier’s risk, an alternate risk mitigation
technique must be employed: hedging through securitization.
When the litigation financier assigns all of her potential pro-
ceeds to a trust and then offers equity participation in the ag-
gregated basket of claims to the secondary market, she re-
ceives cash that offsets her initial capital outlay and hedges
against possible losses. While the variance of the overall pro-
ject does not change—that is, the lawsuits do not become less
risky—the financier passes the project’s risk into the secondary
market and the variance of her expected payout decreases, sig-
nifying a reduction in risk to the financier.

Table 4 shows the changes to the financier’s investment
profile—as stated in Table 3—after securitization. The model
assumes that the financier desires merely to securitize enough
claims to offset the entirety of her capital outlay. The model
further assumes that securitization costs and risk premium will
equal, in total, 250% of each dollar of expected profit. That is,
more simply, for each $1.00 of capital outlay the financier
desires to recover through securitization, she must sell an eq-
uity participation equal to $2.50 of expected litigation return.
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2. Why Securitization is Possible
With the need for securitization and the magnitude of its

benefits clearly established, it begs the question: Why hasn’t a
market in litigation proceeds backed securities developed?
And the answer is quite simple: The ability to actually securi-
tize claims, like the need to securitize claims, stems from the
litigation financier acting as an aggregatory mechanism.

A traditional litigation award can be broken down into
two component parts. One part of the award is used to pay an
attorney for successfully litigating the claim—his contingent
fee—and the other part of the award is remitted to the
claimholder as compensation for his injury. In a non-class ac-
tion setting, a lawyer with a stock of correlated claims—who
due to contingent fee arrangements, bears all of the litigation
risk—is the aggregatory mechanism. However, the lawyer who
naturally would be compelled to engage in securitization to
hedge this risk is prohibited from doing so by rules of profes-
sional responsibility. The American Bar Association’s Model
Rule of Professional Responsibility 5.4 states, in pertinent part,
that “[a] lawyer or law firm shall not share legal fees with a
non-lawyer.”96

However, when claimholders have, due to exigent circum-
stances, felt a need to securitize future litigation proceeds,
they have been able to do so successfully by selling equity par-
ticipation in a litigation proceeds trust.97 Model Rule 5.4 only
prevents the attorney’s fee from being securitized. The award

96. MODEL RULES OF PROF’L CONDUCT r. 5.4 (AM. BAR ASS’N 2016). This
rule has been widely adopted by most states with only limited exception. See
generally State Adoption of the ABA Model Rules of Professional Conduct, ABA
CENTER OF PROFESSIONAL RESPONSIBILITY, http://www.americanbar.org/
groups/professional_responsibility/publications/model_rules_of_profes
sional_conduct/alpha_list_state_adopting_model_rules.html (last visited
March 5, 2015) (listing jurisdictions that have adopted some form of the
ABA model professional conduct rules).

97. See generally Margaret Cronin Fisk, ‘Winstar’ Litigants Bet on Future
Damages,  NAT’L L.J., Jan. 11, 1999, at A19 (discussing securitization of future
litigation proceeds by various banks involved in the Winstar litigation); CCH
Incorporated, Companies Offering Securities Tied to the Outcome of Existing Litiga-
tion, 1998 SEC FILINGS INSIGHT (Jan. 19, 1998) (discussing securitization of
potential litigation proceeds by two banks who were engaged in then-pend-
ing litigation against the federal government); see also, JOHN KASPRAK, SECURI-

TIZATION OF TOBACCO SETTLEMENT FUNDS (2002), www.cga.ct.gov/2002/
olrdata/ph/rpt/2002-R-0736.htm (discussing, at the request of the Connect-
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portion remitted to the claimholder is ripe for securitization.
As an example, in 1999, Coast Federal Savings Bank was in-
volved in then pending litigation against the federal govern-
ment while simultaneously engaged in merger talks with H.F.
Ahmanson & Co. The potential litigation proceeds made valu-
ation of Coast Federal for purposes of the merger nearly im-
possible.98 Consequently, Coast Federal spun off its potential
litigation proceeds into a trust and issued freely tradable
shares in the trust to its shareholders at a fixed rate.  Many
other banks, including Cal Fed—which was eventually merged
with First Nationwide Bank in 1997—followed suit.  These spi-
noffs “made selling the compan[ies] easier and preserved the
shareholders’ interest in the company[ies]’ interest in the liti-
gation.”99 Further, Coast Federal registered the shares on
NASDAQ, where they became freely tradable.100

To the litigation financier, the importance of the Coast
Federal litigation security issuance is not just that such an issu-
ance is possible. Rather, it’s that issuance of an equity security
in an empty litigation proceeds trust—that is, a trust with no
revenues and a single asset of uncertain future value—was met
with significant market appetite.101 Further, there was signifi-
cant trading volume in litigation backed securities involved
with the Winstar litigation, of which the Coast Federal claim
was a part.102 Consequently, if the litigation financier can lo-
cate and aggregate claims that have a realistic chance of win-

icut General Assembly, the benefits and drawbacks of securitizing the state’s
tobacco settlement fund).

98. See Fisk, supra note 97.
99. Id.

100. The Coast Federal litigation trust stocks were in fact rather volatile.
The shares opened at $7.125 per share and, during 1999, traded as high as
$17 per share and as low as $5 per share during 1999. Id. Further, there was
significant trading volume in litigation proceed backed securities involved
with the Winstar litigation. Shares issued by Glendale Federal Bank saw aver-
age daily trading volume of about 200,000 shares per day during the pend-
ing litigation with a peak of 1.3 million shares per day being traded. Id.

101. See Steinitz, supra note 47, at 1282 (“Reportedly, some tort-litigation
lenders are already in the practice of aggregating the claims they acquire
and selling shares of the composite funds; that is, they are engaged in a
rudimentary form of securitization.”).

102. Shares issued by Glendale Federal Bank saw average daily trading vol-
ume of about 200,000 shares per day during the pending litigation with a
peak of 1.3 million shares per day being traded. Fisk, supra note 97.
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ning on the merits, she will most likely be able to lay off some
of her risk into the secondary market.

C. Settlement
Achieving a global settlement is arguably the most impor-

tant step in solving the Italian Colors problem. And the settle-
ment dynamic under the proposed solution is quite different
from that normally seen in aggregate litigation. The defendant
will never be forced to “bet the company”103 and can engage
in test arbitrations to inform settlement talks without incurring
significant transaction costs.

Recall that litigation is viewed best as a stochastic process
that follows a random walk from institution to final resolution.
Consequently, uncertainty regarding litigation’s outcome and
dispersion of possible outcomes is greatest at litigation’s ori-
gin. As litigation progresses, uncertainty is reduced as more
information is gained that defines the litigation’s previously
unknown risk profile.104 However, “[t]he expenditure of trans-
action cost is the primary cost in this process” of reducing vari-
ance and uncertainty.105

In class action proceedings, the cost of a forecasting error
is very high. There is only one lawsuit and only one verdict.
Consequently, pressure is put on the defendant to settle early
in the case while still relatively uninformed after lower-cost
procedural defenses have been exhausted.106 However, under
the proposed solution, this is simply not the case. The benefit
of bilateral arbitration is that it provides low cost, expeditious
resolution of disputes. Consequently, American Express can
arbitrate a statistically significant sample of the claims brought
against it and gain information at a relatively low cost regard-

103. Kohen v. Pac. Inv. Mgmt. Co., 571 F.3d 672, 678 (7th Cir. 2009)
(“When the potential liability created by a lawsuit is very great, even though
the probability that the plaintiff will succeed in establishing liability is slight,
the defendant will be under pressure to settle rather than to bet the com-
pany, even if the betting odds are good.”).

104. “Litigation reduces variance through increased weight and insight
into the nature of unique and general risks, allowing parties to assess value
based on information.” Rhee, supra note 40, at 686.

105. Id. at 686.
106. See, e.g., In re Rhone-Poulenc Rorer Inc., 51 F.3d 1293, 1299–1300

(7th Cir. 1995) (Posner, J.) (granting mandamus review of the district
court’s class certification decision on the basis that certification would create
irreparable harm through insurmountable pressure to settle).
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ing whether it should settle. With a meaningful degree of sta-
tistical certainty, American Express would be able to deter-
mine the correlation between arbitrated claim results, its total
expected cost of arbitrating all claims, and essentially all other
information it may require to engage in a truly informed set-
tlement discussion with the financier.107

Also, because the financier possesses aggregate settlement
authority108 and portfolio claim values can be determined with
meaningful reliability through low cost sampling, the opportu-
nity for claimants to receive a “peace premium” exists.109 The
difference between American Express’s expected loss inclusive
of arbitration transaction costs—including fee shifting under
the Sherman Act110—and American Express’s expected loss

107. It should be noted of course that American Express isn’t creating
information asymmetry between it and the financier. As American Express
gains more information through incurring transaction costs, albeit low trans-
action costs, the financier gains most of the same information without incur-
ring any additional costs. The financier’s search costs are variable but not
contingent on the number of suits brought. Her acquisition costs are fixed.
And her litigation costs are non-existent. Consequently, as one-off arbitra-
tions occur, the true value of the financier’s claim portfolio will become
known to both sides. Further, although the financier willfully blinds herself
to avoid breaching the CAA’s confidentiality provision, she can still deter-
mine the correlation between claims in her portfolio because she receives
direct notice that a claimant intends to file an arbitration and receives indi-
rect notice of the specific arbitration’s outcome by watching funds flow into
the litigation proceeds trust or through review of tax filings. See supra Part
2.A.ii. (discussing indirect monitoring).

108. The Aggregate Settlement Rule which would usually bar this type of
bargaining is not applicable to a litigation financier as it is a rule of profes-
sional responsibility that only applies to lawyers. See MODEL RULES OF PROF’L
CONDUCT r. 1.8(g) (AM. BAR ASS’N 2016) (“A lawyer who represents two or
more clients shall not participate in making an aggregate settlement of the
claims of or against the clients. . . .”) (emphasis added).

109. “There are several reasons why defendant might be willing to pay a
‘peace premium’ for a comprehensive settlement. The first is to avoid ad-
verse selection. . . . Second, a global settlement generates efficiencies and
saves on transaction costs for defendants as well as plaintiffs.” D. Theodore
Rave, Governing the Anticommons in Aggregate Litigation, 66 VAND. L. REV. 1183,
1193–94 (2013).

110. It should be noted that litigation inducement mechanisms, like cost
shifting under the Sherman Act, could create the opportunity for a massive
peace premium to be obtained if this solution were to be employed to aggre-
gate other consumer arbitrations. The Green Tree Financial Corp.-Alabama v.
Randolph line of cases and the effective vindication doctrine, as it exists cur-
rently, have led to consumer-friendly arbitration provisions containing
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net of arbitration transaction costs represents the bargaining
range of the peace premium.

Consequently, when this premium is shared between the
parties, the settlement becomes Pareto efficient: Claimants re-
ceive more money than their claims are actually worthwhile
American Express pays less to settle than it would to arbitrate
all of the claims to final judgment.111 And, more importantly,
the proposed solution incentivizes American Express to pay
and claimholders to accept such a premium through inclusion
of a “time of settlement-price of settlement” opt-out right.112

Because low cost sampling allows accurate claim values to be
determined and the contract requires claimholders to pay the
litigation financier to opt out of a global settlement, inclusion
of any premium creates an “opt-out penalty” and makes opting
out economically irrational.113 Thus, in short, the proposed so-

strong arbitration inducement mechanisms, such as those included in the
cell phone contract at issue in Concepcion. See AT&T Mobility LLC v. Concep-
cion, 131 S. Ct. 1740, 1753 (2011) (“[T]he arbitration agreement provides
that AT&T will pay claimants a minimum of $7500 and twice their attorney’s
fees if they obtain an arbitration award greater that AT&T’s last settlement
offer.”). See generally Green Tree Financial Corp.-Alabama v. Randolph, 531
U.S. 79 (2000) (discussing the effective vindication doctrine); Gilmer v. In-
terstate/Johnson Lane Corp., 500 U.S. 20, 26 (1991) (same); Misubishi Mo-
tors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 632 (1985) (same);
In re American Express Merchants’ Litigation, 667 F.3d 204, 215–18 (2012)
(discussing all of the effective vindication doctrine cases).

111. Pareto efficiency occurs if at least one person is made better off and
nobody is made worse off. Pareto Efficiency, INVESTOPEDIA, http://www.investo
pedia.com/terms/p/pareto-efficiency.asp (last visited Mar. 23, 2015).

112. For an explanation of how this provision works, see supra Part 2.A.
113. For example, first recall that American Express and the litigation fin-

ancier know the statistical value of remaining portfolio claims due to sam-
pling through test arbitrations. Consequently, the financier, bargaining on
behalf of the claimholders and facing no additional variable costs from al-
lowing arbitration to proceed will not accept a settlement for less than full
statistical claim value, discounted by the financier’s time value of money. If
American Express offered a settlement at 100% of claim value, then those
claimants who disagreed with the statistical valuation of their claim would be
free to opt out by paying to the financier 30% of the claimholder’s proposed
settlement. The claimholder risks capital and increases the variance of his
expected return, but pays no penalty to roll the dice in arbitration. Now
suppose, American Express offers to pay 110% of the expected statistical
value of each claim. The 10% premium represents a fraction of American
Express’s predicted transaction costs from arbitration—transaction costs
that will be unrecoverable in an arbitration award to a claim holder. Conse-
quently, to opt out the claimholder now will have to pay 30% of 110% of his



2016] AGGREGATING CONSUMER ARBITRATION CLAIMS 875

lution provides for more informed, less pressured settlement
discussions and incentivizes the payment of a peace premium
in a manner that makes both claimholders and American
Express better off.

III.
DESIRABILITY OF THE PROPOSED SOLUTION TO A

TRADITIONAL CLASS ACTION

As stated previously, the Italian Colors problem asks two
questions: (1) does a viable method for aggregating and vindi-
cating the plaintiff’s antitrust claims exist?; and (2) if such a
method exists, is it a desirable alternative to the class action?
Having answered the first question affirmatively, I now answer
the second question in the affirmative as well. In addition to
creating a more palatable and informed settlement dy-
namic,114 the proposed solution additionally solves many of
the problems traditionally associated with Rule 23 class action
proceedings.

A. Agency Incentive Problems Mitigated
Because the proposed solution provides for actual repre-

sentation of each claimant, the agency-incentive problems ad-
dressed in Amchem and Ortiz are mitigated. Amchem115 and Or-
tiz116  were both concerned with how non-contractual agency
relationships must be structured to assure compliance with
due process of law when an absent claimant’s property right in
a chose in action is to be extinguished.117 But these concerns

claim value—or 33%—to be able to roll the dice in arbitration. But the
claimholder’s expected recovery does not increase as the premium offered
represented unrecoverable transaction costs to American Express. Conse-
quently, if a 10% peace premium were offered, the “time of settlement-price
of settlement” opt-out right creates a 3% penalty for pursuing a claim in
arbitration and increases the risk to the claimholder by increasing the vari-
ance of his expected return. This should help deter opt outs and encourage
American Express to offer a peace premium.

114. See supra Part 2.C (discussing the settlement dynamic created by the
proposed solution).

115. Amchem Prod., Inc. v. Windsor, 521 U.S. 591, 626 (1997).
116. Ortiz v. Fibreboard Corp., 527 U.S. 815, 856 (1999).
117. In Amchem, the court overturned the Third Circuit’s class certification

decision on grounds that claimants with different incentives were not ade-
quately represented in a manner sufficient to comply with due process of
law. Amchem, 521 U.S. at 626 (“The settling parties, in sum, achieved a global
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are all but eliminated by the proposed solution: Each claimant
is individually represented by an attorney and must bring their
own claim in a one-off bilateral arbitration.

Further, although the litigation financier retains aggre-
gate settlement authority, any due process concerns regarding
the financier acting in a representative negotiator capacity are
alleviated by the solution’s “time of settlement–price of settle-
ment” opt-out provision. Cases that have dealt with a second
chance opt-out right at time of settlement have justified the
requirement on the grounds that class members need to be
able to make an informed decision whether to remain part of
the class and accept a settlement or to pursue their claim indi-
vidually.118 Under the proposed solution, this due process con-
cern does not exist. The terms of the aggregate settlement are

compromise with no structural assurance of fair and adequate representa-
tion for the diverse groups and individuals affected.”). In Ortiz, the court
vacated a class certification order of the Fifth Circuit again due to mis-
aligned incentives and a lack of adequacy of representation. Ortiz, 527 U.S. at
856 (“[E]ven ostensible parity between settling non-class plaintiffs and class
members would be insufficient to overcome the failure to provide the struc-
tural protection of independent representation as for subclasses with con-
flicting interests.”); see also Taylor v. Sturgell, 553 U.S. 880 (2008) (discussing
generally the interaction between virtual representation and due process in
the context of preclusion).

118. In the context of settlement-only class actions, several courts and
commentators have expressed concerns that due process of law is violated
when the opt-out period expires prior to class members being given detailed
information on whether or not to remain a member of the class. While this
proposed solution is not a class action in the traditional sense, the role of the
financier as negotiator of aggregate settlement closely mirrors the role of
lawyers in a settlement-only class action. Consequently, the due process con-
cerns underlying settlement-only class second chance opt out rights is in-
formative. See Maywalt v. Parker & Parsley Petrol. Co., 67 F.3d 1072, 1079 (2d
Cir. 1995) (“Due process requires that the notice to class members fairly
apprise the . . . members of the class of the terms of the proposed settlement
and of the options that are open to them.”); In re Nissan Motor Corp. Anti-
trust Litig., 552 F.2d 1088, 1103–05 (5th Cir. 1977) (“If the initial class no-
tice does not include information of the proposed settlement . . . an absen-
tee class member lacks an essential factor in the decision making equa-
tion.”); In re Inter-Op Hip Prosthesis Liab. Litig., 204 F.R.D. 330, 357 (N.D.
Ohio 2001) (“A full description of [settlement] benefits, and of those quali-
fied to receive them, will need to be determined, moreover, prior to any opt-
out notices being sent to class members; in the absence of such information,
no informed opt-out decision could be made.”); see also Jeanette Cox, Infor-
mation Famine, Due Process and the Revised Class Action Rule: When Should Courts
Provide a Second Opportunity to Opt Out?, 80 NOTRE DAME L. REV. 377 (2004)
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clearly stated at the time of second opt out and each individual
claimant is represented by counsel. Finally, requiring the
claimant to pay to opt out at the time of settlement forces in-
formed decision-making by plaintiffs and prevents strategic
hold-up behavior.119 Thus, the provision strikes an appropriate
balance between plaintiff and defendant interests.

B. Proposed Solution
The proposed solution better protects the attorney client

relationship by “disentangl[ing]—at least in part—the lawyer’s
role as investor from her role as a fiduciary and advisor.”120 In
traditional representative litigation, when a lawyer is both the
primary funding source for aggregate litigation—and there-
fore bears the risk—his incentives to act as a true fiduciary of
the plaintiff are compromised.121 However, “[w]hen litigating
no longer threatens the law firm’s solvency or ability to take on
other matters, the attorney’s loyalty no longer divides between
self-preservation and [his] clients: [he] can afford to be a
faithful representative.”122 But the separation of agency and
litigation risk is still imperfect with the presence of litigation
finance in traditional aggregate litigation. Professor Burch ar-
gues, that in situations where financers and attorneys split a
contingent fee—such as in this proposed solution—the incen-
tives of the attorney and financier may “overlap with one an-
other to a certain degree, but not necessarily with the plain-
tiff[‘s]” incentives.123

(discussing the interaction between due process and second chance opt out
rights).

119. See generally Michael A. Perino, Class Action Chaos? The Theory of the
Core and An Analysis of Opt-Out Rights in Mass Tort Class Actions, 46 EMORY L.J.
85 (1997) (arguing that in certain situations opt-out rights can torpedo set-
tlements that are beneficial to a majority of claimants in mass tort class ac-
tion proceedings).

120. Elizabeth Chamblee Burch, Financiers as Monitors in Aggregate Litiga-
tion, 87 N.Y.U. L. REV. 1273, 1316 (2012).

121. Id. at 1316–21 (discussing the incentives created for attorneys when
third party litigation financing is present).

122. Id. at 1316.
123. Id. at 1318. Professor Burch notes that “[b]ecause attorneys are the

ones working directly on the case, they may want to settle sooner, whereas
the financiers might want the attorneys to continue working to maximize the
settlement amount and the financiers’ return on the investment.” Id. at 1318
n.223.
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However, the proposed structure actually aligns the incen-
tives of plaintiffs, attorneys, and the financier better than one
would expect. Recall that attorneys can profit handsomely by
aggregating their own sub-portfolio of the financier’s portfolio
of claims.124 Further, recall that because American Express will
be incentivized to arbitrate a series of “test claims” to final
judgment, the attorneys, litigation financier, and stock claim-
ants can only profit from a global settlement—the true goal of
the proposed solution—if a significant portion of the test arbi-
trations result in liability for American Express.125 Conse-
quently, in the early stages of the proposed solution, plaintiffs
and attorneys have identically aligned incentives—to win arbi-
trated claims.

In the later stages of the proposed solution—that is, when
a global settlement of the remaining stock of claims first be-
comes tenable—whether or not the attorneys’ and plaintiffs’
incentives are aligned becomes irrelevant. The only stake-
holder who has aggregate settlement ability and authority is
the litigation financier. And, at this point, the incentives of the
litigation financier and remaining stock claimants become
neatly aligned. Again recall that American Express and the liti-
gation financier will know the statistical value of the remaining
portfolio claims due to sampling through test arbitrations.
Consequently, the financier, bargaining on behalf of the
claimholders and facing no additional variable costs from al-
lowing arbitration to proceed, will not accept a settlement for
less than full statistical claim value, discounted by the finan-
cier’s time value of money.126

Further, once the possibility of global settlement is on the
table, attorneys are incentivized to support the litigation finan-
cier’s settlement efforts: they stand to be paid their contingent
fee for all remaining claims in their sub-portfolio without bear-

124. See supra Part 2.A.ii (discussing why lawyers would be incentivized to
bring claims on a contingent fee basis under the proposed solution).

125. See supra Part 2.A.ii (discussing how the proposed solution permits
low-cost, low-pressure sampling).

126. It should also be noted that the time value of money for a well-capi-
talized litigation financier very likely is represented by a discount rate lower
than the time value of money for a small business claimant. Consequently,
the discounting from full statistical claim value by the financier’s time value
of money likely will not make the portfolio claimants any worse off.



2016] AGGREGATING CONSUMER ARBITRATION CLAIMS 879

ing any additional litigation risk.127 Thus, the shared contin-
gent fee financing arrangement of the proposed solution pro-
tects the attorney-client relationship by aligning the incentives
of all stakeholders throughout the march towards global
peace.

C. Market-Based Filtering Mechanism
Claim proceed securitization permits market forces to

drive civil justice efforts towards ferreting out the wrongs that
are most egregious and provides a market-based filtering
mechanism for preventing frivolous suits. Recent literature,
particularly the work of Professor Samuel Issacharoff, has ex-
plored the possibility of requiring attorneys involved in repre-
sentative litigation to engage a litigation funder as “a way of
bringing in an intermediary with the incentive to monitor con-
duct [of class counsel].”128 Issacharoff hypothesizes that by al-
lowing a financially vested third party to retain some control
over counsel and litigation, agency costs will be minimized as
an interested party will be actively engaged in representative
litigation.129 However, the proposed solution does not permit
the litigation financier to fulfill the role of a vested monitor of
counsel’s performance. Due to the CAA’s confidentiality provi-
sion, the financier must willfully blind herself from the devel-
opments of arbitration after initially contracting with claim-
ants.130 Further, the role that Professor Issacharoff and others
desire the litigation financier to fulfill—as a monitor of coun-
sel in representative litigation—is not relevant to the proposed
solution. Because each plaintiff must bring his or her own arbi-

127. Because the litigation financier is not party to the CAA, there is noth-
ing prohibiting the financier from sharing news of a potential global settle-
ment with portfolio claimants and their attorneys. The CAA’s confidentiality
provision is, in this regard, a one-way street.

128. Issacharoff, supra note 68, at 21 (discussing the potential role of liti-
gation financiers as monitors of class counsel in aggregate litigation); see also
Burch, supra note 120, at 1316 (same).

129. Issacharoff, supra note 68, at 21 (“On this view, third party litigation
funding may reduce the agency risk in representative litigation not so much
by opening the pool of capital available for the prosecution of class claims,
but by introducing a genuinely motivated monitor of class counsel perform-
ance with interests that align, albeit imperfectly, with those of the repre-
sented class.”).

130. See case cited supra note 23 (quoting the CAA’s confidentiality provi-
sion).
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tration, the plaintiff—just like in traditional bilateral litiga-
tion—is the vested monitor of his counsel’s performance. In
this regard, each plaintiff becomes the agent of the financier.

However, the notion of litigation finance as a monitor is
embraced by the proposed solution in a slightly different way.
Because securitization is a necessary risk-hedging step under
the proposed solution and because the value of equity partici-
pation in a litigation proceeds trust is driven by the likelihood
that claims will be successful, financiers will be incentivized to
aggregate consumer arbitration claims when the defendant’s
liability is most certain. That is, more simply, market appetite
for less risky litigation proceeds backed securities will drive ag-
gregating financiers towards pursuing consumer arbitration
claims in which the defendant-corporation’s best, if not sole,
defense is the economics of individual litigation.131

Because the financier is incentivized to pursue the most
egregious violations of consumer rights, this in turn creates a
market-driven check on aggregating frivolous consumer arbi-
tration claims. The financier incurs most of her costs—both
fixed and variable—prior to commencement of the first arbi-
tration proceeding. And, if the financier is to successfully
hedge her front-end expenditure risk, she must underwrite
the likelihood of market appetite for her security prior to ex-
pending capital or contracting with claimants. If the litigation
financier plans to offer a novel security full of frivolous claims,
the market will not find the security desirable and conse-
quently the proposed solution becomes unworkable. Further,
if the claims are neither frivolous nor strong, the uncertainty
of payment will be reflected in the bid price of the security
when it is initially offered privately or publically.132 Therefore,
the need to securitize forces the litigation financier to assure

131. See supra Table 4.B for financier’s expected returns and variances
after securitization.

132. Because equity participation in a litigation proceeds trust is in fact an
asset-backed security, its value is derived from and collateralized by the pool
of underlying assets—here, the potential litigation proceeds. Consequently,
valuing the security requires valuing the potential cash flows generated by
the underlying asset. Thus, the equity participation’s trading and offering
price will be driven almost entirely by market perception of the underlying
claims likely success. See generally Introduction to Asset-Backed and Mortgage-
Backed Securities, FORBES (Jan. 18, 2013, 1:08PM), http://www.forbes.com/
sites/investopedia/2013/01/18/introduction-to-asset-backed-and-mortgage-
backed-securities/2/.
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that the aggregated arbitration claims are sufficiently viable to
garner market appetite once securitized. And the economic
power of securitization as a check on aggregation of frivolous
claims should not be understated. As shown above in Table
4.A., a financier who aggregates 40% of the settlement market
at a 25% contingent fee must give up 50.62% of its expected
return to achieve zero capital risk when the probability of suc-
cess of a single claim is 50%.133 However, the same financier
would only have to give up 33.57% of its expected return to
achieve zero capital risk through securitization if the
probability of success of a single claim is increased to 70%.134

This 20% change in expected probability of success translates
into a real dollar expected profit difference of  $7,700,955.83
for the financier. Consequently, the economics of securitiza-
tion should alleviate, to a certain extent, concerns that the
proposed solution will lead to the type of frivolous and vexa-
tious litigation that courts often associate with Rule 23 class
proceedings.135

D. Aggregation Will Lower Cost of Representation
and Increase Recovery

If a market for claim aggregation through litigation fi-
nance develops, it will lower the cost of representation and in-
crease claimants’ recovery because a competitive aggregate set-
tlement representation market should develop. In the pro-
posed solution, the cost of representation to the plaintiff
comprises two parts: a contingent fee for the litigation finan-
cier and a contingent fee for the attorney. These two parts to-
gether should be equal in range to a traditional contingent fee

133. See supra Table 4.A at percentage equity loss to securitization given
250% issue discount and further given the probability of a win equals 50%.

134. See supra Table 4.A at percentage equity loss to securitization given
250% issue discount and further given the probability of a win equals 70%.

135. See Amgen Inc. v. Connecticut Ret. Plans & Tr. Funds, 133 S. Ct.
1184, 1200 (2013) (“[S]uch [securities class action] lawsuits have also been
subject to abuse, including the extraction of extortionate settlements of friv-
olous claims.”) (quotation marks omitted); see also Kohen v. Pac. Mgmt. Co.,
571 F.3d 672, 677 (7th Cir. 2009) (“When the potential liability created by a
lawsuit is very great, event though the probability that the plaintiff will suc-
ceed in establishing liability is slight, the defendant will be under pressure to
settle rather than to bet the company, even if the betting odds are good.”);
In re Rhone-Poulenc Rorer Inc., 51 F.3d 1293, 1297–1300 (7th Cir. 1995)
(expressing similar concerns).
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between 35% and 40% of any expected recovery.136 The cur-
rent litigation finance market is thin.137 Consequently, litiga-
tion financiers “can afford to be highly selective in the cases
they take up” and competition among financiers is yet to oc-
cur.138 If the market thickens however, one would expect com-
petition to emerge.139 Particularly, one would expect competi-
tion to emerge for financiers employing the proposed strat-
egy—or an iteration thereof—to aggregate the least risky
arbitration claims. Further, using internet sign-up mechanisms
to aggregate consumer claims at a low cost would allow com-
peting financiers to see the percentage recovery charged by
other financiers.

CONCLUSION

Italian Colors is not a bad decision. In fact, quite the oppo-
site, it put a necessary stop to some arguably wasteful litigation.
And it may have incentivized a new form of market aggrega-
tion that is both lower in economic and agency costs. Corpora-
tions should be free from constantly worrying about nuisance
consumer class actions aimed at extracting hold-up value. The
class action pendulum had simply swung too far. However, like
any default legal rule, there are costs to the Court’s decision in
Italian Colors. When you ban all consumer class actions you
necessarily ban the socially useful along with the socially waste-
ful. But the irony of the court’s decision in Italian Colors is that
they set the new default rule, aimed at the socially wasteful, in
a socially useful case: A statute embodying strong American

136. If, as recommended in the proposed solution, the litigation financier
contracts for 30% of proceeds, attorneys bringing arbitrations would receive
10% of proceeds for their time expenditure. See Burch, supra note 120, at
1318 (“Assuming the initial agreement’s range provides ample incentive to
accept the case’s risk, the total percentage allocated to parties other than the
plaintiffs should not exceed [the usual contingent fee percentage required
by lawyers].”).

137. See generally CHRISTOPHER HODGES ET AL., LITIGATION FUNDING: STA-

TUS AND ISSUES 38 (2012), http://www.csls.ox.ac.uk/documents/Reporton
LitigationFunding.pdf (discussing litigation finance market size); SIMON

DLUZNIAK, LITIGATION FUNDING AND INSURANCE 2 (2009), http://www.imf
.com.au/docs/default-source/site-documents/paper—-dluzniak (“Cur-
rently, there are about [six or seven] litigation funders in Australia providing
funding . . . .”).

138. Issacharoff, supra note 68, at 12.
139. See id.
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competition values arguably was violated and those injured ac-
tually stood to recover a meaningful amount. Consequently,
the question should not be how to do away with Italian Colors,
but rather how to minimize the rule’s error costs.

The problem with the proposed solution, of course, is
that, in the words of Samuel Issacharoff, “any gatekeeper even-
tually becomes a toll collector.” While I advocate using securi-
tization to offset the costs of acquisition in order to better pro-
mote consumer welfare, there is nothing to stop the Wall
Street sell-side machine from securitizing all of the equity in
an aggregated proceeds pool of less-than-meritorious lawsuits
in order to replace the cash cow that once was the residential
mortgage backed securities market. That is, there is nothing to
stop the pendulum from swinging too far once again. But I
also do not think this is a problem that the plaintiff’s bar and
the litigation finance industry should worry about. Even if the
pendulum eventually swings too far, currently no justice is be-
ing served and consumer welfare is suffering at the hands of a
correct, albeit harsh, legal default rule that prevents historical
forms of aggregation. There is always room in society for effec-
tive vindication of statutory rights. Italian Colors did not change
this. Nor should worries about the unknowable future.
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INTRODUCTION

Issue classes have gained steady traction over the last few
years as plenary class certification has become more difficult.
By focusing on a defendant’s uniform conduct, issue classes
can capture and adjudicate collectively what is truly common
to all the people affected by the same acts or omissions.1 But
funding quandaries hamper the issue class’s utility. Plaintiffs’
attorneys may be reluctant to request issue certification even
in multidistrict litigation where they might prove most useful,
in part because of the uncertain nature of attorneys’ fees.2 Un-
like plenary classes or settlement classes, issue classes are
uniquely situated because they do not immediately produce a
common fund from which successful class counsel can re-
cover.

* Copyright © 2016 by Elizabeth Chamblee Burch. Charles H. Kirbo
Chair in Law, University of Georgia School of Law.

1. See Elizabeth Chamblee Burch, Constructing Issue Classes, 101 VA L.
REV. 1855, 1871–81 (2015) [hereinafter Burch, Constructing Issue Classes].
This is true at least insofar as a defendant’s conduct toward plaintiffs is non-
individuated. Id. at 1875.

2. Id. at 1905.

889
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Although courts might turn to charging liens and the
common-benefit doctrine for sound compensation analogies,3
those doctrines still require plaintiffs’ attorneys to shoulder an
enormous amount of risk. That risk is compounded in the
multidistrict-litigation context when issue-class counsel must
split fees with individual claimants’ attorneys who resume case
control upon remand. Remand scenarios, while rare, could re-
quire issue-class counsel to entrust the resolution of individual
cases to attorneys with whom they may not be familiar and
then fight to collect fees in dispersed jurisdictions.

Enter alternative legal financing. Third-party financiers—
hedge funds, venture capitalists, and private investors—can
bridge the gap with a greater ability to play the long game,
aggregate financial incentives across plaintiffs’ law firms, and,
in multidistrict litigation, follow through on collections if a
case is remanded. But third-party funding faces substantial im-
pediments too.

As the literature and lore surrounding alternative financ-
ing conveys, sentiments often fall into one of two camps: finan-
ciers are either knights in shining armor galloping in on a
white horse to assist David in taking down Goliath or the new
wolves of Wall Street with their sights now set on commodify-
ing our legal system.4 The truth, of course, is far more
nuanced. If nothing else, this study in contrasts reveals that
financiers have a long way to go before achieving mainstream
acceptance. Judges, for example, typically regard funders with
marked skepticism, concerned that they turn attorneys into
puppets.5 That general concern turns specific in class actions,
where settlement “consent” turns on adequate representation
and a failure to opt-out, not on traditional acceptance.

3. Id. at 1908–14.
4. See Mattathias Schwartz, Should You Be Allowed To Invest in a Lawsuit?,

N.Y. TIMES MAG. (Oct. 22, 2015), http://www.nytimes.com/2015/10/25/
magazine/should-you-be-allowed-to-invest-in-a-lawsuit.html?_r=0.

5. See, e.g., Public Opinion Strategies, National Judges Survey, at 6
(Nov.–Dec. 2013), http://masonlec.org/site/rte_uploads/files/LEC%20Na
tional%20Judges%20Survey%20Interview%20Schedule%20Performed%20
by%20Public%20Opinion%20Survey%20November%20December%202013
.pdf.
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Despite the skeptics, the third-party financing industry
continues to grow and flourish.6 Not only is alternative legal
funding well positioned to alleviate financing concerns in issue
classes, but, if the relationship is structured such that the fin-
ancier’s incentives align with the class members’ interests,
then funders might likewise alleviate principal–agent
problems.7 What remains to be seen, however, is whether in-
dustry insiders are willing to deviate from their current fund-
ing models to realign their interests with absent class members
and build the goodwill necessary to gain a toehold in the
United States’ class-action market. Accordingly, this sympo-
sium essay identifies the incentives, benefits, and pitfalls of
outsourcing funding to set the agenda for future research.

I.
THE FUNDING PROBLEM IN ISSUE CLASSES

Plenary class certification has become increasingly less
likely in a host of substantive areas ranging from employment
discrimination to products liability. In a recent article, I sug-
gested that issue classes under Rule 23(c)(4) could circumvent
the mismatch between private attorneys’ regulatory reach in
light of stricter certification standards and a defendant’s na-
tionwide conduct.8 Currently, even when a defendant acts uni-
formly, concerns over a plaintiff’s eligibility for relief inject
variances that may prompt individual questions to
predominate over common ones. But issue classes as to a de-
fendant’s conduct—what a defendant knew, when the defen-
dant knew it, whether a defendant used a biased hiring proce-
dure or compensation policy, for example—can refocus the
court’s attention on what actually connects the plaintiffs for
adjudicative purposes.9

6. Roy Storm, Numbers Never Lie—Or Do They?, CHI. LAW. (Feb. 2016)
http://www.chicagolawyermagazine.com/Archives/2015/02/Litigation-
Funding-Business.aspx (citing profit increases from a number of third-party
lenders, but noting certain risks facing the industry).

7. Elizabeth Chamblee Burch, Financiers as Monitors in Aggregate Litiga-
tion, 87 N.Y.U. L. REV. 1273, 1277 (2012) [hereinafter Burch, Financiers as
Monitors]; Samuel Issacharoff, Litigation Funding and the Problem of Agency Cost
in Representative Actions, 63 DEPAUL L. REV. 561, 566 (2014).

8. See FED. R. CIV. P. 23(c)(4); Burch, Constructing Issue Classes, supra
note 1.

9. See Burch, Constructing Issue Classes, supra note 1, at 1871–81.
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Issue classes may likewise better serve class members than
settlement classes, where courts certify a class for settlement
purposes only.10 In their quest for certification in the current
anti-class landscape, plaintiffs’ attorneys may winnow the con-
stellation of claims they seek to certify, and ‘litigate’ with an
all-encompassing aim toward resolution via a settlement class
action. Settlements classes can tip the balance of power in the
defendants’ favor: plaintiffs gain settlement leverage by credi-
bly threatening trial, and without plenary class certification,
they lose that bargaining chip. The defendant, on the other
hand, has the “power of a monopolistic purchaser of res judi-
cata” and can shop around for the best deal by negotiating
with other plaintiffs’ lawyers who would welcome settlement
and the attorneys’ fees that accompany it.11 Settlement classes
might also mean that the court never hears or adjudicates the
dispute’s merits.12 If cases lack adversarial litigation before set-
tling, then the judge is at an informational disadvantage in act-
ing as a check on collusive deals. These circumstances create a
risk that settlement classes will undervalue class members’
claims.13

Issue classes, on the other hand, may strengthen the rela-
tionship between a claim’s merits and its final disposition.14

First, plaintiffs’ attorneys currently tend to leave valuable
claims on the table that endanger plenary class certification.
Allowing attorneys to target the defendant’s conduct directly

10. See, e.g., In re Chinese-Manufactured Drywall Prods. Liab. Litig., MDL
No. 2047, 2013 WL 499474, at *11 (E.D. La. Feb. 7, 2013) (certifying settle-
ment class actions); In re Toyota Motor Corp. Unintended Acceleration
Mktg., Sales Practices & Prods. Liab. Litig., No. 8:10ML2151JVS (FMOx),
2012 WL 7802852 (C.D. Cal. Dec. 28, 2012) (provisionally certifying a na-
tional settlement class for economic-loss cases).

11. Howard M. Erichson, The Problem of Settlement Class Actions, 82 GEO.
WASH. L. REV. 951, 953 (2014); see also Creative Montessori Learning Ctrs. v.
Ashford Gear LLC, 662 F.3d 913, 918 (7th Cir. 2011) (“[W]e and other
courts have often remarked the incentive of class counsel, in complicity with
the defendant’s counsel, to sell out the class . . . .”).

12. Erichson, supra note 11, at 953. Courts consider the merits only inso-
far as they overlap with the certification requirements. See Amgen, Inc. v.
Conn. Ret. Plans & Trust Funds, 133 S. Ct. 1184, 1194–95 (2013). The move
away from the merits is not just limited to class actions. See Arthur R. Miller,
Simplified Pleading, Meaningful Days in Court, and Trials on the Merits: Reflections
on the Deformation of Federal Procedure, 88 N.Y.U. L. REV. 286, 357–60 (2013).

13. See Erichson, supra note 11, at 953.
14. See Burch, Constructing Issue Classes, supra note 1, at 1916–19.
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without worrying about a plaintiff’s eligibility for relief may en-
courage them to assert the full panoply of claims available to
class members. That, in turn, can further substantive goals.
Second, issue classes restore plaintiffs’ ability to credibly
threaten to try the case, and thus strengthen their bargaining
position. Finally, vigorous litigation over the certification ques-
tion and the potential class-wide trial can equip judges with
merits-related information that they can use to evaluate the
fairness of any eventual settlement.

Despite the upside, issue classes face a substantial funding
hurdle. In plenary classes, restitution theories justify paying
class attorneys: a class member who benefits from a class settle-
ment will be unjustly enriched at counsel’s expense unless
counsel receives a reasonable fee.15 Similarly, in issue classes,
lawyers confer a substantial benefit on class members by suc-
cessfully advancing the litigation.16 But there is a catch—the
common-fund doctrine typically requires a fund that “consists
of money or other property” before class members must con-
tribute to the attorney’s costs of securing it.17

For many issue classes, establishing a common fund after
a successful class-wide trial on the defendant’s conduct will be
a non-issue. Once they survive dispositive motions and become
certified classes, many will settle collectively in the same court
and thereby create a common fund.18 Common funds have

15. See Boeing Co. v. Van Gemert, 444 U.S. 472, 478 (1980) (“The com-
mon fund doctrine reflects the traditional practice in courts of equity and it
stands as a well-recognized exception to the general principle that requires
every litigant to bear his own attorney’s fees.”); RESTATEMENT (THIRD) OF

RESTITUTION AND UNJUST ENRICHMENT § 29 cmt. c (2011) (“Class counsel as-
sumes for this purpose the role of restitution claimant; the restitution claim
is asserted by the counsel against the class. Counsel asserts that the class will
be unjustly enriched, at counsel’s expense, unless a reasonable fee is
awarded from the common fund.”); Charles Silver, A Restitutionary Theory of
Attorneys’ Fees in Class Actions, 76 CORNELL L. REV. 656, 663–66 (1991).

16. PRINCIPLES OF THE LAW OF AGGREGATE LITIGATION §2.09 cmt. c (AM.
LAW INST. 2010) (“The lawyers in the aggregate proceeding will have con-
ferred a substantial benefit on claimants insofar as that preclusive effect, in a
given instance, inures to their advantage in other proceedings.”).

17. RESTATEMENT (THIRD) OF RESTITUTION AND UNJUST ENRICHMENT

§ 29(1), cmt. a (2011); ALAN HIRSCH & DIANE SHEEHEY, FED. JUDICIAL CTR.,
AWARDING ATTORNEYS’ FEES AND MANAGING FEE LITIGATION 61 (2005).

18. Burch, Constructing Issue Classes, supra note 1, at 1889 (“[C]ertifying
an issue class should not become a backdoor to plenary certification via a
settlement class action.”). If an issue class settles after it was certified, then
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materialized in high-profile issue class successes and failures
such as Engle and the Blood Products Litigation.19 When a com-
mon fund exists and the certifying court retains jurisdiction
over that fund, class attorneys’ fees can proceed convention-
ally.

Even if no common fund exists immediately, some subse-
quent proceedings will still be straightforward. When federal
courts litigate federal questions that would entitle class mem-
bers to considerable damages, plaintiffs’ attorneys have every
incentive to recruit and represent claimants in additional pro-
ceedings. McReynolds is a prototypical illustration: once the dis-
trict court used an issue class to determine whether Merrill
Lynch’s teaming and account distribution policies violated Ti-
tle VII, each class member would then have to prove eligibility
for relief, but because most brokers “earn[ed] at least
$100,000 a year,” individual suits were possible.20 Plus, those
claims would continue in the same court that certified the is-
sue class. Figure 1 illustrates this possibility.

the judge must conduct a separate Rule 23 analysis as to the settlement class.
Id.

19. Engle v. RJ Reynolds Tobacco Co., Order Granting Petition of Class
Counsel for Attorneys Fees, Case No. 94-08273 (Fla. Cir. Ct. 2008); DEBORAH

R. HENSLER ET AL., CLASS ACTION DILEMMAS: PURSUING PUBLIC GOALS FOR

PRIVATE GAIN 304–06 (2000); E-mail from Stanley Rosenblatt, Howard En-
gle’s Attorney, to Elizabeth Chamblee Burch, Associate Professor of Law,
University of Georgia College of Law (Sept. 11, 2014, 2:33 p.m. EST) (on file
with author). For more on how these cases settled, see Burch, Constructing
Issue Classes, supra note 1, at 1907.

20. McReynolds v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 672 F.3d
482, 491–92 (7th Cir. 2012).
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FIGURE 1: ISSUE-CLASS CONFIGURATION IN MULTI-DISTRICT

LITIGATION (MDL)
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Issue classes may likewise prove useful in multidistrict liti-
gation, where many plaintiffs sue and the Judicial Panel on
Multidistrict Litigation (the Panel) aggregates them for pre-
trial purposes. Because the authorizing statute requires only a
single common question of fact,21 oftentimes proof of eligibil-
ity components (specific causation, reliance, damages, etc.)
differ and can undermine plenary certification. When plain-
tiffs rely on a common body of evidence to establish a defen-
dant’s conduct, litigating those questions collectively through
an issue class can materially advance the resolution of all plain-
tiffs’ claims, as well as claims by those who have not yet sued.22

There is, however, little to no precedent for awarding fees
once counsel successfully litigates an issue class in multidistrict
litigation, and the remaining issues must be remanded for
trial. There are two principal concerns that arise: (1) meritori-
ous claims that are too expensive to pursue individually may

21. 28 U.S.C. § 1407 (2012).
22. See PRINCIPLES OF THE LAW OF AGGREGATE LITIGATION §§ 2.02(a)(1),

2.02 cmt. a, 2.08, 2.08 cmt. a (AM. LAW INST. 2010); McLaughlin v. Am. To-
bacco Co., 522 F.3d 215, 234 (2d Cir. 2008) (requiring issue classes to “mate-
rially advance the litigation”); Jenkins v. Raymark Indus., Inc., 782 F.2d 468,
472–73 (5th Cir. 1986) (“It is difficult to imagine that class jury findings on
the class questions [regarding the state-of-the-art defense] will not signifi-
cantly advance the resolution of the underlying hundreds of cases.”); MAN-

UAL FOR COMPLEX LITIGATION (FOURTH) § 21.24 (2004) (suggesting that ag-
gregate treatment should “materially advance[ ] the disposition of the litiga-
tion as a whole”).
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be abandoned; and (2) there may be no common fund. Multi-
ple attorneys further complicate the matter. While issue-class
counsel will have contributed to the outcome with issue pre-
clusion, a plaintiff may have a different attorney who litigates
her case upon remand, which raises questions about fee split-
ting. If issue-class counsel materially advances the class mem-
bers’ claims by establishing a defendant’s conduct compo-
nents, then she has conferred a substantial, issue-preclusive
benefit. Failing to compensate her when plaintiffs cash in on
that preclusive effect through a successful settlement or ver-
dict would unjustly enrich the plaintiffs at class counsel’s ex-
pense. Figure 2 illustrates potential attorney–client relation-
ships post–remand.

FIGURE 2: FOLLOW-ON PROCEEDINGS POST–MDL REMAND
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There are some existing doctrines that help ease this ten-
sion, such as charging liens and the common-benefit doc-
trine.23 In most states, charging liens permit attorneys to assert
liens against a client’s cause of action when they invest labor
and resources into the client’s case and help produce a suc-
cessful judgment or settlement.24 The lien attaches upon filing

23. For more detail on these doctrines, see Burch, Constructing Issue Clas-
ses, supra note 1, at 1908–16.

24. E.g., Froelich v. Graham, 80 S.W.3d 360, 363 (Ark. 2002); Musikoff v.
Jay Parrino’s The Mint, LLC, 796 A.2d 866, 869–70 (N.J. 2002) (“An attor-
ney’s statutory lien attaches broadly to any ‘verdict, report, decision, award,
judgment or final order in his [or her] client’s favor, and the proceeds
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the initial case and accompanies the claim through judgment.
Translated into the issue-class context, filing the class com-
plaint (the cause of action) would trigger class counsel’s lien
if: (1) counsel successfully litigated the issue; (2) the issue class
inured to the plaintiffs’ benefit through preclusion; and (3)
the plaintiff-class member ultimately received a favorable judg-
ment or settlement award.25 The court conducting the follow-
on proceedings could then apportion fees to class counsel and
individual counsel based on quantum-meruit principles.26

The common-benefit doctrine complements the com-
mon-fund doctrine in cases where no common fund exists but
plaintiffs’ attorneys successfully litigate declaratory or injunc-
tive relief.27 In these cases, the common-benefit doctrine per-
mits attorneys’ fees when the litigation confers “a substantial
benefit on the members of an ascertainable class, and where
the court’s jurisdiction of the subject matter of the suit makes
possible an award that will operate to spread the costs propor-
tionately among them.”28 If plaintiffs’ attorneys establish con-
duct components through an issue class and materially ad-

thereof in whosesoever hands they may come.’”); RACHEL M. KANE, 7 AM.
JUR. 2D Attorneys at Law § 318 (2014); RACHEL KANE ET AL., 7A C.J.S. Attorney
& Client § 446 (2014); ROBERT L. ROSSI, 2 ATTORNEYS’ FEES § 12:13 (3d ed.
2014).

25. Constructive liens generally follow “the judgment into whatever form
it may assume.” Froelich, 80 S.W.3d at 363; see also Trickett v. Laurita, 674
S.E.2d 218, 229 (W. Va. 2009) (noting that a charging lien “follows the pro-
ceeds, wherever they may be found”).

26. See, e.g., Northern Pueblos Enters. v. Montgomery, 644 P.2d 1036,
1038 (N.M. 1982) (“Because a court exercises its equitable powers in enforc-
ing an attorney’s charging lien, it may inquire into the reasonableness of the
asserted fee for purposes of enforcing the lien.”); People v. Keeffe, 405
N.E.2d 1012, 1015 (N.Y. 1980) (“Generally, however, if an attorney is dis-
charged without cause he will be allowed a charging lien upon the proceeds
of the lawsuit, the amount to be determined on a quantum meruit basis at
the conclusion of the case.”); Elizabeth Chamblee Burch, Judging Multidistrict
Litigation, 90 N.Y.U. L. REV. 71, 125–35 (2015) [hereinafter Burch, Judging
Multidistrict Litigation].

27. Allen v. Lloyd’s of London, 975 F. Supp. 802, 806 (E.D. Va. 1997)
(“[A]n award of attorney’s fees and expenses under the common benefit
doctrine does not depend on the specific nature of the relief granted the
plaintiff. Indeed, a fee award may be predicated on the grant of either mon-
etary or equitable relief.”); HIRSCH & SHEEHEY, supra note 17, at 83–84.

28. Mills v. Elec. Auto-Lite Co., 396 U.S. 375, 393–94 (1970); see also Allen,
975 F. Supp. at 806 (citing Mills).
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vance the class members’ claims, then counsel has conferred a
substantial, issue-preclusive benefit.

Both the common-benefit doctrine and charging liens
present difficulties for a transferee judge in multidistrict litiga-
tion who seeks to compensate issue-class counsel where no
common fund exists. Several issues arise in this unique con-
text.

First, to what extent can a transferee judge who certifies
an issue class retain jurisdiction to award counsel’s fees once
the Panel remands cases to transferor courts? While precedent
on this point is limited, under the plain language of section
1407, transferee judges could suggest that the Panel separate
fees before remanding, which would allow transferee judges to
make fee decisions.29 In practice, the Panel has made this al-
lowance for claims that benefit from uniform and consistent
rulings, such as punitive damages.30 Although attorneys’ fees,
like punitive damages, are not standalone claims, courts have
recognized that “the meaning of ‘claim’ is not so circum-
scribed” so as to include only a cause of action,31 which sug-
gests that transferee judges might retain jurisdiction over fee
awards.

On the other hand, allowing the transferee court to pre-
side over fees after remand (and presumably post–trial) may
run afoul of both section 1407 and the Supreme Court’s Lex-
econ opinion.32 As Lexecon explains, a transferee court’s author-
ity is limited to “pretrial” rulings and section 1407 “obligates
the Panel to remand any pending case to its originating court
when, at the latest, those pretrial proceedings have run their

29. 28 U.S.C. § 1407(a) (2012) (allowing the Panel to “separate any
claim” and “remand any of such claims before the remainder of the action is
remanded”).

30. E.g., In re Wilson, 451 F.3d 161, 167 (3d Cir. 2006) (noting that the
transferee judge refused to remand to ensure “uniform and consistent appli-
cation of detailed medical criteria” to opt outs); In re Collins, 233 F.3d 809,
810 (3d Cir. 2000) (severing punitive damages); In re Roberts, 178 F.3d 181,
184 (3d Cir. 1999) (severing punitive damages); In re Asbestos Prods. Liab.
Litig. (No. VI), MDL No. 875, 2014 WL 3353044, at *1 n.1 (E.D. Pa. July 9,
2014) (“When a case is remanded, it is the Court’s regular practice to sever
any claims for punitive or exemplary damages and retain jurisdiction over
these claims in the Eastern District of Pennsylvania.”).

31. In re Collins, 233 F.3d at 811.
32. Lexecon Inc. v. Milberg Weiss Bershad Hynes & Lerach, 523 U.S. 26

(1998).
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course.”33 Attorneys’ fees are post-resolution issues. Rule
23(h), which governs class counsel’s fee, requires that counsel
move for fees “no later than 14 days after the entry of judg-
ment,” and that judges state their factual findings and legal
conclusions in accordance with Rule 52(a).34 While transferee
judges would be intimately familiar with issue-class counsel’s
effort, without a settlement before remand, they could not
make factual findings as to individual counsel’s post–remand
efforts.35 While efficiency and public policy may counsel in
favor of allowing transferee judges to retain jurisdiction over
fees, neither proved persuasive in Lexecon.36

Second, if the courts of origin must apportion fees, those
judges may be less familiar with issue-class counsel’s effort and
fees could lack uniformity.37 Moreover, some states’ charging-
lien statutes contain peculiarities like notifying the claimant
about the lien in advance38 or requiring contracts between the
attorneys and clients.39 There are ways to overcome these ob-
stacles, like including lien information in the class notice,40

but requiring issue-class attorneys to have a direct contractual
relationship with class members could inhibit fee recovery
from clients in a minority of states.41 Yet, even in those states,
class counsel can recover fees from a class member’s individual
attorney on a quantum-meruit basis if the matter concludes

33. Id. at 34–35.
34. FED. R. CIV. P. 23(h); FED. R. CIV. P. 54(d)(2).
35. FED. R. CIV. P. 52(a).
36. Lexecon, 523 U.S. at 32.
37. Some states attach charging liens only to the judgment. E.g., Howell

v. Howell, 365 S.E.2d 181, 183 (N.C. Ct. App. 1988) (“A charging lien is not
available until there is a final judgment or decree to which the lien can at-
tach.”). Even if the lien attaches to the cause of action, fees cannot be appor-
tioned until the case concludes, which could happen in the transferor court.

38. E.g., Thompson v. Montgomery & Andrews, P.A., 816 P.2d 532,
534–35 (N.M. Ct. App. 1991).

39. California is one such example. Carroll v. Interstate Brands Corp.,
121 Ca. Rptr. 2d 532, 534–35 (Cal. Ct. App. 2002) (“Because an attorney’s
lien is not automatic and requires a contract for its creation, a direct contrac-
tual relationship between the attorney and the client is essential.”).

40. For notice to be timely, it generally must take place before the lawsuit
ends in judgment or settlement. Levine v. Gonzalez, 901 So. 2d 969 (Fla.
Dist. Ct. App. 2005).

41. Carroll, 121 Cal. Rptr. 2d at 534–35.
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successfully.42 Still, that takes time and persistence, which is
not reimbursable on a billable-hour rate. Because remand it-
self is rare, transferor courts have not devised a uniform
method for handling those cases. In the asbestos cases, for ex-
ample, some courts have placed trial-ready, remanded cases at
the end of their docket.43 This not only extracts an extraordi-
nary toll on plaintiffs, but further prolongs an already pro-
tracted payday for their lawyers.

To overcome these hurdles within the current system,
before remanding, transferee judges could issue interlocutory
orders placing class members within presumptive fee catego-
ries (settlement immediately upon remand versus a subse-
quent trial on eligibility components, for example).44 Al-
though transferee judges would lack both full information and
jurisdiction to decide final fee awards, this approach is prag-
matic. First, it lends some uniformity and predictability to fees
subsequently awarded in dispersed transferor courts. Second,
it provides some security for issue-class attorneys who might be
hesitant to undertake the endeavor for fear their payday may
never come. Because transferor judges must afford interlocu-
tory orders some deference under the law-of-the-case doc-

42. Id.; Trimble v. Steinfeldt, 224 Cal. Rptr. 195, 197–98 (Cal. Ct. App.
1986).

43. Participant, Mass-Tort MDL Program for Judicial Conference Com-
mittees, Oct. 8, 2015, https://law.duke.edu/judicialstudies/conferences/oc-
tober2015/.

44. Certifying courts have general authority to award fees under Rule
23(h). The Eighth Circuit has also ruled that “[i]t is well established that
courts can impose liability for court-appointed counsel’s fees on all plaintiffs
benefitting from their services.” Walitalo v. Iacocca, 968 F.2d 741, 747 (8th
Cir. 1992).
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trine,45 clear-error standards,46 or comity,47 they should not re-
visit the presumptive allocation categories absent changed cir-
cumstances. Finally, because issue-class counsel cannot control
how others handle remanded cases, this approach incentivizes
class counsel to inform and represent as many individual cli-
ents as possible. This may make smaller claims more economi-
cal to litigate on remand, prompt careful notice to class mem-
bers, and ensure faithful agency so long as no structural con-
flicts exist between clients.48

II.
ENTER THIRD-PARTY FUNDING?

While it is possible to navigate the current system’s con-
straints without it, the question remains as to whether third-
party financing could play a beneficial role in funding issue
classes. Just as law firms aggregate clients, financiers could ag-
gregate attorneys or clients, too, depending on the nature of
the funding relationship. The funder’s ability to work across
multiple law firms gives it the ability to follow disaggregated
litigation to its originating forum in a way that issue-class coun-
sel can’t unless the same firm represents all the plaintiffs.
Figures 3 and 4 illustrate how external financing might change
the funding relationship by backing firms that lack intra-firm
agreements dictating fee sharing and capital contributions.

45. See, e.g., In re Ford Motor Co., 591 F.3d 406 (5th Cir. 2009) (using law
of the case to determine transferor court’s deference to transferee court’s
orders); In re Zyprexa Prods. Liab. Litig., 467 F. Supp. 2d 256, 273–75
(E.D.N.Y. 2006); see also MANUAL FOR COMPLEX LITIGATION § 20.133 (4th ed.
2004) (suggesting that the transferor judge can vacate or modify rulings by
the transferee judge subject to “law of the case” considerations, but that
transferor courts should not do so absent a significant change in the circum-
stances because it would frustrate the purpose of centralization).

46. See, e.g., Motorola Mobility, Inc. v. AU Optronics Corp., No. 09-C-
6610, 2014 WL 258154 (N.D. Ill. 2014); Hill v. Ford Motor Co., 975 F. Supp.
2d 1351, 1351 (N.D. Ga. 2013).

47. E.g., Guddeck v. SmithKline Beecham Corp, 34 F. Supp. 3d 990, 997
(D. Minn. 2014) (suggesting that the law-of-the-case doctrine is inapplicable
to interlocutory orders but nonetheless noting that “considerations of com-
ity and judicial economy weigh against disturbing [a transferor] court’s rul-
ings” and applying a similar standard as In re Ford Motor Corp., 591 F.3d 406).

48. See PRINCIPLES OF THE LAW OF AGGREGATE LITIGATION § 2.07(a) (A.L.I.
2010) (defining structural conflicts).
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FIGURE 3: TRADITIONAL NON-CLASS AGGREGATION IN

MULTIDISTRICT LITIGATION
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FIGURE 4: POSSIBLE THIRD-PARTY FINANCING STRUCTURE IN

MULTIDISTRICT LITIGATION
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In theory, meritorious claims that are too expensive to
pursue individually on remand would receive continued fund-
ing from a financier who stands to gain not only in that partic-
ular case but from the spillover effect it has on others like it.
As such, the information sharing and collective wisdom gained
through consolidation need not end when formal centraliza-
tion concludes. The funder’s ability to coordinate resources
and aggregate information across clients and law firms can ad-
vantage plaintiffs in several ways.

First, if a single funding company financed disaggregated
claimants’ continued litigation in transferor courts, it could
combat a defendant’s divide-and-conquer strategy. That strat-
egy is currently working to the defendants’ advantage in re-
manded asbestos cases. Berkshire Hathaway, under its various
subsidiaries, has purchased the reinsurance obligations for as-
bestos claims and is reportedly delaying and refusing to settle
particularly with law firms that have fewer cases.49 According

49. See William Powell Co. v. Nat’l Indem. Co., No. 1:14-cv-807, 2015 WL
5729381 (S.D. Ohio Sept. 30, 2015) (dismissing a complaint describing vari-
ous defense tactics that subsidiaries of Berkshire Hathaway have used in the
asbestos context); Brief for Resolute Management Inc. as Amicus Curiae
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to the lawsuits filed over these practices, the company pursues
aggressive delay and payment reduction strategies like low-ball
offers that give the company time to invest the “float”—the
money it holds from policy payments before holders make
claims.50 When the company settles, it does so cheaply and
then uses that reduced price point as the new going rate even
for law firms with a larger inventory of asbestos claims.51 De-
fendants have purportedly pursued a similar strategy even
within consolidation: in the trans-vaginal mesh cases, the larg-
est set of multidistrict proceedings since asbestos, defendants
are rumored to be settling cases in bulk and on the cheap. A
plaintiff’s firm with just a few cases must pay the lead lawyers to
package its cases with many others like them before the de-
fendants will discuss settlement. If a financier backed all of the
cases, it stands to reason that it could cut these “pay-to-deal”
costs as well as negate a defendant’s divide-delay-and-diminish
strategy.

Second, financiers could reduce costs within the pretrial
aspects of issue classes. When lead lawyers conduct discovery in
multidistrict litigation or assign it to their law-firm allies, there

Supporting Petitioners, Travelers Indemn. Co. v. Bailey, 557 U.S. 137 (2009)
(No. 08-295), 2009 WL 271048  (“Resolute Management Inc. is the adminis-
trative arm of the Berkshire Hathaway Insurance Group’s run-off operation.
The primary business activity of the run-off operation is the assumption of
other insurers’ liabilities arising from their discontinued lines of business
. . . . The long-tail insurance liabilities assumed under these transactions
include liabilities related to asbestos exposure . . . .”); Mark Greenblatt, Berk-
shire Hathaway Subsidiaries Deny, Delay Asbestos, Hazard Claims, Suits, Insiders
Allege, SCRIPPS NEWS, (Oct. 7, 2013), http://www.wptv.com/news/local-
news/investigations/berkshire-hathaway-subsidiaries-deny-delay-asbestos-
hazard-claims-suits-insiders-allege_20140102230128180.

50. Greenblatt, supra note 49. See generally Paul Walker-Bright et al., Policy
Holders with Long-Tail Claims Under Liberty Mutual Policies Should Be Prepared for
‘Sea Change’ in Claims Handling After Berkshire Hathaway, REED SMITH CLIENT

ALERTS (July 19, 2014) (“The longer it takes to pay claims, the longer the
money can be invested and the greater the profit.”), https://
www.reedsmith.com/Policyholders-with-Long-Tail-Claims-Under-Liberty-Mu-
tual-Policies-Should-Be-Prepared-for-Sea-Change-in-Claims-Handling-After-
Berkshire-Hathaway-Deals-07-18-2014/.

51. See Greenblatt, supra note 49 (“Asbestos defendants often drag out
court proceedings, Accurso said—a strategy he called ‘delay, deny until they
die.’”). But see Chad Hemenway, Berkshire Hathaway: Asbestos Claims-Handling
Story, Inaccurate, Misleading, PROP. CASUALTY 360.COM (Nov. 1, 2013) (disput-
ing Greenblatt’s account), http://www.propertycasualty360.com/ 2013/11/
01/berkshire-hathaway-asbestos-claims-handling-story.
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is an incentive to perform that service in-house. Document re-
view can generate billable hours for attorneys, which are even-
tually paid with the profit baked into the hourly rate. That
means that firms are less likely to outsource review overseas to
a legal process vendor that could perform the service at less
expense to plaintiffs.52 Such vendors require only attorney su-
pervision; the vendor’s work constitutes a litigation expense
and is reimbursed at cost, thereby providing substantial savings
to plaintiffs.53 Where financiers footing the bill might rely on
those services to keep costs down, law firms would prefer to
profit from the billable hours.

Third, like other repeat players such as plaintiffs’ lawyers,
financiers will develop a vast knowledge about the myriad lay-
ers of administrative service providers that surround multidis-
trict proceedings, some of whom may renege on their price
structuring and deliverables. These include document ware-
housing services and claims administrators.54 Because some of
these auxiliary services relate to a lawsuit’s conclusion, such as
claims processing that could occur post–issue class through a
private settlement, there is little regulatory or judicial over-
sight. As repeat players, financiers could use their size and the
promise of future business as extralegal carrots and sticks. As
such, they might negotiate reduced prices and incentivize
providers to follow through on their commitments. Moreover,
publically traded financiers who have to divulge their expendi-
tures might be less susceptible to providers’ enticements—win-
ing, dining, and offers of all-expense-paid trips—and more at-
tune to their bottom-line bid.

Finally, even if a third-party financier lacks a relationship
with the law firms handling the remanded cases, it has the
means, incentive, and specialization to pursue its compensa-
tion. In that way, when issue-class members’ cases settle or end
in a favorable judgment in their originating courts, a financier

52. See Morris A. Ratner & William B. Rubenstein, Profit for Costs, 63
DEPAUL L. REV. 587, 603–04 (2014) (discussing functions that nonlawyers
can perform under attorney supervision such as work coding and searching
discovery documents, but noting that paying attorneys more for their time
incentivizes them not to outsource work in a cost-effective manner).

53. Id.
54. E.g., BROWNGREER, http://browngreer.com; GARRETSON, http://www

.garretsongroup.com; PROVIDIO, http://www.providiomedisolutions.com;
RUST CONSULTING, http://www.rustconsulting.com.
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can recoup and profit from the benefit issue-class counsel con-
ferred.55

In many respects, one might categorize funders’ benefits
in issue classes under the umbrella of “monitoring.” They per-
form a similar role to institutional investors in securities class
actions as described in Elliott Weiss and John Beckerman’s ar-
ticle, Let the Money Do the Monitoring: How Institutional Investors
Can Reduce Agency Costs in Securities Class Actions.56 Weiss and
Beckerman suggested that sophisticated, institutional investors
with the most at stake—and thus the most incentive to moni-
tor class counsel—should serve as lead plaintiffs in securities
class actions. Like institutional investors, financiers possess the
legal acumen and financial impetus to perform this role. But
much of the monitoring and the aforementioned upsides de-
pend on the incentive structure underpinning the funding re-
lationship. For example, if financiers simply serve as stand-ins
for banks, substituting only their willingness to view pending
suits as assets and loaning money directly to law firms on a
recourse basis with higher interest rates, then that does little to
improve the status quo. In fact, the arrangement may be more
harmful: higher interest rates paid by the law firm may prompt
the firm to try to pass those costs on to clients or absent class
members and cut further into their recovery, or it may amplify
the pressure on attorneys to settle quickly and cheaply.

In 2011, I wrote an article titled Financiers as Monitors in
Aggregate Litigation,57 which suggested ways in which funders
might allay some of the skepticism that still surrounds them by
changing the nature of the funding relationship. Instead of
compounding pressure on attorneys to settle—maybe in ways
that disserve their clients—financiers could play the role that
Weiss and Beckerman envisioned for institutional investors: so-

55. To be sure, alternative-financing regimes can confer other benefits as
well. They might, for example, help women overcome barriers to multidis-
trict litigation leadership roles. Amanda Bronstad, In Mass Torts—Move over,
Mister, NAT’L L. J., Feb. 16, 2015 (“A major reason for the shortage of women
on the plaintiffs side is money.”). Others writing in this area have ably identi-
fied these advantages, so I will not rehash them here.

56. Elliott J. Weiss & John S. Beckerman, Let the Money Do the Monitoring:
How Institutional Investors Can Reduce Agency Costs in Securities Class Actions, 104
YALE L.J. 2053, 2109 (1995). Their work lead Congress to enact the PSLRA.
S. REP. NO. 104-98, at 11 n.32 (1995), as reprinted in 1995 U.S.C.C.A.N. 679,
690.

57. Burch, Financiers as Monitors, supra note 7.
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phisticated monitors. In a nutshell, I suggested that, in non-
class aggregation, lenders could contract directly with the
plaintiffs for a portion of their proceeds, much like attorneys
do now in contingent-fee litigation. Instead of fronting the
money to plaintiffs for their daily living expenses as consumer
legal funding does, the funder would use that money to fi-
nance the lawsuit on a nonrecourse basis and pay plaintiffs’
chosen attorneys on a billable-hour rate plus a small percent-
age of the gross proceeds as a successful litigation bonus. The
change from contingent fees to billable hours alters attorneys’
motivations: if a financier pressed for a quick settlement, the
attorney’s self-interest in continued billables would counter-
balance the financier’s push. Billable hours encourage lawyers
to spend time advising clients about the risks of litigating ver-
sus settling and alleviate the financial strain that drives attor-
neys to pressure their clients to settle in contingent-fee cases.

Of course, this model would require some tinkering to
adapt it to class actions. While financiers might still contract
directly with known issue-class members who initiated claims
in multidistrict litigation, tailoring the funding relationship for
absent class members—particularly those in small-claims clas-
ses—would require considering whether the named represent-
atives could authorize funding agreements on the class’s be-
half. Still, one need not write on an entirely blank slate. Aus-
tralia—with its loser-pays and no-contingency fee system—has
permitted funders to contract directly with class members.58

Despite the possibilities, financiers have not stepped into
the monitoring role.59 Even if funders were theoretically will-
ing to serve as monitors, there may be significant drawbacks.
First, doctrinal hurdles exist—some seem like ancient relics,
ready to be cast aside, while others require careful considera-
tion. For instance, historical doctrines like champerty and bar-
ratry if taken seriously would ban not only third-party funding,

58. Deborah R. Hensler, Third-Party Financing of Class Action Litigation in
the United States: Will the Sky Fall?, 63 DEPAUL L. REV. 499, 518–24 (2014);
Issacharoff, supra note 7, at 569–72. Financiers in Australia have also defined
the class based on the funding relationship.

59. Financiers have not followed the funding blueprint I suggested in
Financiers as Monitors in Aggregate Litigation, though they have funded law
firms who initiate class actions. See, e.g., Samson Habte, Litigation Funding
Contract Didn’t Violate Ethics Rules, 84 U.S. L. WK, BLOOMBERG BNA, Sept. 15,
2015.
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but class actions, too, for the class promotes “officious inter-
meddling in a suit that belongs to no one” and “excites and
stirs up suits and quarrels.”60 More pressing concerns about
deterring wrongdoing and equitably compensating large plain-
tiff groups have long trumped those antiquated deontological
and professional anxieties. Yet, weightier questions arise with
regard to notice and consent to third-party funding in class
actions. Depending on the nature of the funding relationship,
courts, parties, and financiers may have to consider the impli-
cations of and parameters for absent class members’ consent
to the funding arrangement,61 as well as whether financiers
are allowed to communicate with class members.

Second, ironing out doctrinal concerns does little to
change funders’ basic desire to retain decision-making control
over their investment—including when and whether to set-
tle.62 Like attorneys who view contingent fees across multiple
cases as diversifying risk,63 settlements fund future investments
for financiers, too. So, publically traded financiers might pres-
sure plaintiffs to settle early to report a higher quarterly
profit.64 Moreover, in product-liability cases that give rise to
personal injury, financiers could erode what little autonomy
plaintiffs have in conducting their suit.65 While an issue class
does some of that already, plaintiffs still retain control over the
subsequent handling of their case including when and
whether to settle.66

60. 4 WILLIAM BLACKSTONE, COMMENTARIES § 143, 2311 (William Carey
Jones, ed. 1916).

61. Hensler, supra note 58, at 515 (“Under Rule 23(e)(1), the judge
could direct that the notice to class members of a pending settlement in-
clude the terms of the litigation financing agreement, so that class members
would understand how their share of the settlement would be affected by
these terms, and either have the chance to object to the terms or opt out.”).

62. Burch, Financiers as Monitors, supra note 7, at 1320–24; Issacharoff,
supra note 7, at 575.

63. HERBERT M. KRITZER, RISKS, REPUTATIONS, AND REWARDS: CONTIN-

GENCY FEE LEGAL PRACTICE IN THE UNITED STATES 9 (2004).
64. Maya Steinitz, Whose Claim Is This Anyway? Third-Party Litigation Fund-

ing, 95 MINN. L. REV. 1268, 1319 (2011).
65. In nonclass aggregation, I have argued that this problem can be miti-

gated in various ways. Burch, Financiers as Monitors, supra note 7, at 1322.
66. For an in-depth analysis of general control issues, see Anthony J.

Sebok, What Do We Talk About When We Talk About Control?, 82 FORDHAM L.
REV. 2939 (2014).
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Third, as Sam Issacharoff has explained, “one of the veri-
table truths of life is that every gatekeeper in life will at some
point become a toll collector.”67 In securities class actions, for
instance, the lead-plaintiff provision gave rise to pay-to-play
practices where plaintiffs’ law firms contributed to the political
campaigns of those selecting counsel for public or labor pen-
sion funds.68 The same potential for complicity exists here:
both funders and class attorneys are repeat players, whereas
plaintiffs (in multidistrict litigation) and absent class members
are one-shotters. Even if financiers could contract directly with
issue-class members, the reality is that the attorney would be
the one referring clients to the financier in the first place. At-
torneys’ preferred funders may depend more on the hourly
rate and percentage of the proceeds the financier will pay
them than the clients’ best interests. This raises the potential
for repeaters—financiers and lawyers—to collude to their mu-
tual benefit.69 Granted, class actions contain built-in due pro-
cess protections and judicial oversight that might uncover or
deter collusive deals.70 But that largely returns us to the status
quo. Still, funding agreements may be more transparent than
intra-firm agreements, which are sometimes nothing more
than numerical fee splits jotted down on paper napkins or
handshake deals.

Finally, a host of practical problems exist from the
funder’s perspective, too. First, unlike Australia’s loser-pays,
no-contingent-fee system, a small concentration of well-heeled
plaintiffs’ law firms already occupies the class-action market.71

Newer market entrants might turn to third-party financiers, as
might established firms contemplating an issue class. Law
firms could worry about a slippery slope and the erosion of
their market dominance. Second, depending on how much

67. Issacharoff, supra note 7, at 581.
68. Stephen J. Choi, Drew T. Johnson-Skinner & A.C. Pritchard, The Price

of Pay to Play in Securities Class Actions, 8 J. EMPIRICAL LEGAL STUD. 650, 653
(2011); Drew T. Johnson-Skinner, Paying-to-Play in Securities Class Actions: A
Look at Lawyers’ Campaign Contributions, 84 N.Y.U. L. REV. 1725, 1726 (2009).

69. Steinitz, supra note 64, at 1325. But see Hensler, supra note 58, at 516
(noting that funding would have to be disclosed in connection with Rule
23(e)(3), that such agreements would attract attention, and that the atten-
tion “would likely constrain class counsel and third-party litigation investors
from agreeing to terms that were clearly against class members’ interest”).

70. Hensler, supra note 58, at 516.
71. Issacharoff, supra note 7, at 577–78.
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financiers can communicate with issue-class members, if law-
yers referred cases in bulk to a financier, it may be difficult to
screen the strong cases from the weak ones.72 Funders would
have to rely principally on the attorney’s reputation. Finally,
because issue classes in product-liability and personal-injury
cases present differing damages for individuals, funders may
prefer to invest in cases where they can easily assess damages in
the aggregate, such as antitrust or securities classes.73

CONCLUSION

Whether the benefits outweigh these burdens remains to
be seen. With funding changes on the horizon,74 it is time we
moved past the caricatures of white knights and Wall-Street
barons to consider how to align third-party financing both
with class members’ best interests and longstanding justice sys-
tem values. That endeavor entails understanding the current
regulatory landscape. Recent Supreme Court decisions have
deteriorated the likelihood of plenary class certification; yet,
would-be class members are unlikely to fare better in non-class
multidistrict proceedings that present the same princi-
pal–agent problems, but lack Rule 23’s structural assurances of
fairness.75 As such, issue classes can offer a coherent path for-
ward. Yet, the potential for issue classes is hampered, in part,
by the uncertainty surrounding recovery for issue-class coun-
sel’s efforts. While significant questions persist as to whether
third-party funding is the right fit in its current form, the time
has come to approach these questions holistically. Part of that
undertaking demands that financiers realize that the time has
also come for them to do more than just fund disputes as at-
torneys do now. Mainstream acceptance requires that they add
value, too.

72. See id., at 574.
73. Id.
74. Nicholas Datlowe, Legislation on the Horizon for Alternative Legal Finan-

ciers?, BNA (Sept. 24, 2015), http://www.bna.com/legislation-horizon-alter-
native-n57982058708/.

75. Burch, Judging Multidistrict Litigation, supra note 26, at 78–84.
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INTRODUCTION

As third-party funding of litigation begins to take hold in
the United States, debates about the normative value of such
arrangements have heated up among scholars, practitioners,
and policymakers. Meanwhile, such arrangements are up and
running—providing capital for parties in various cases. As a
result, while higher-level debates remain ongoing, courts have
had to grapple with on-the-ground issues at the intersection of
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such funding arrangements and the operation of the Federal
Rules of Civil Procedure. In particular, as this essay addresses,
courts have begun to deal with the question of whether and to
what extent materials created in the course of obtaining and
making use of third-party funding in litigation qualify for
work-product protection under Rule 26.

The work-product doctrine, codified in Rule 26 after years
of existence in the common law, has long been understood as
protecting the values and functions of the adversarial system.
To that end, it limits the otherwise open and liberal system of
discovery under the Federal Rules by shielding from produc-
tion materials created “in anticipation of litigation,” on the
grounds that attorneys should be afforded a “zone of privacy”
in which to prepare their cases, and that adversaries should
not be able to intrude upon that zone of privacy in order to
free-load off the efforts of their opponents. The work-product
doctrine has traditionally and most frequently been invoked to
protect materials created by attorneys in the course of ready-
ing a case for trial, as such materials frequently contain mental
impressions, opinions, and thoughts of the attorney that would
provide a direct window into her litigation strategy, thereby
frustrating adversarial norms.

As litigation techniques have evolved, the work-product
doctrine has been invoked to protect what might be consid-
ered less traditional materials that courts have nonetheless
found to have been prepared “because of” or “in anticipation
of” litigation, such as materials prepared to evaluate the tax
implications of a potential merger,1 materials generated in the

1. United States v. Adlman, 134 F.3d 1194 (2d Cir. 1998) (holding that
work-product protection applied to a memorandum prepared by an ac-
countant and an attorney detailing the potential tax liability implications
and litigation risks associated with a possible merger between the client and
Sequa Corporation, characterizing the memorandum as constituting an at-
torney’s evaluation of her case). In Adlman, the Second Circuit indicated
that work-product protection might be appropriate in other less traditional
contexts. It set forth two hypotheticals in which it believed such protection
would be appropriate. One, if a bank, in the course of a lending decision,
required a client seeking the loan to provide an assessment of its ongoing
litigation and likelihood of success in that litigation. Two, if a securities un-
derwriter requested an assessment of a company’s ongoing litigation and
likelihood of success therein before the underwriter decided to go forward
with a public offering. See id. at 1199–2000.
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course of an employer’s preparation for large-scale layoffs,2
and materials generated by independent accountants in the
course of an audit,3 just to name a few. In just the last few years
or so, courts have been faced with the question of whether
materials created in relation to alternative litigation funding
arrangements fit within the work-product protection. Because
alternative litigation finance is in its infancy in the United
States, the number of opinions dealing with the issue are rela-
tively few. As this essay traces, however, the general trend so far
has been in favor of extending work-product protection to liti-
gation funding materials.

Indeed, the courts’ inclination toward protecting litiga-
tion funding materials has been quite broad-sweeping, and
often the cases do not square easily with the often rigorously
fact- and document-intensive work-product doctrine analysis.
As this essay explains, the emerging trend toward near categor-
ical protection for funding materials is perhaps at best only
partially explained by the work-product doctrine itself. In-
stead, this trend seems undergirded less by considerations re-
lated to the work-product doctrine or its normative underpin-
nings, and more by those related to the goals and functions of

2. See Maloney v. Sisters of Charity Hosp. of Buffalo, N.Y., 165 F.R.D. 26,
30 (W.D.N.Y. 1995) (finding that the materials generated in preparation for
large-scale layoffs by the Human Resource Director were done so at the di-
rection of counsel, who reasonably anticipated future litigation arising out of
the layoffs).

3. See, e.g., United States v. Deloitte LLP, 610 F.3d 129 (D.C. Cir. 2010)
(holding that a memorandum prepared by independent auditors memorial-
izing a communication with their client and its attorneys about potential tax
liability in association with the audit might, upon remand review by the dis-
trict court judge, qualify for work-product protection). Courts in other cir-
cuits, however, have reached the opposite conclusion about tax documents
when prepared not just with an eye toward litigation, but also for an inde-
pendent purpose. See, e.g., United States v. Textron Inc. & Subsidiaries, 577
F.3d 21, 29 (1st Cir. 2009) (en banc) (explaining that tax documents pre-
pared for independent reason of fulfilling statutory obligation were not sub-
ject to work-product protection even though they related to the subject mat-
ter of the litigation); United States v. El Paso Co., 682 F.2d 530, 542–44 (5th
Cir. 1982) (holding that tax pool analysis prepared by attorneys for El Paso
did not constitute work-product because, though they discussed theories
about possible results in litigation, among other things, no litigation had
commenced and no specific litigation was referenced and concluding that
these documents had, instead, been created in the ordinary course of busi-
ness).
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litigation funding itself. Specifically, these opinions appear to
reflect concerns that withholding protection of these docu-
ments would impede both the funded party’s ability to pursue
her claim on the merits and the ability of litigation funding to
achieve its purpose of bringing about a greater equality of re-
sources among parties.

This essay proceeds in two parts. Part I is descriptive, and
provides both a brief history of the work-product doctrine and
an account of the current state of the law regarding the appli-
cation of the work-product doctrine to litigation funding
materials. Because alternative litigation finance is still in its
early stages in the United States, the case law exploring the
intersection between litigation funding and the work-product
doctrine is evolving. Nonetheless, a general trend toward pro-
tection of funding materials has undoubtedly emerged. As
Part II explains, this trend appears to be motivated by con-
cerns that are both beyond and unrelated to the work-product
doctrine—namely, concerns about protecting the availability,
functioning, and normative goals of litigation funding itself.
Part II then begins to explore possible implications of this
trend, arguing that recognition of the normative considera-
tions beyond the scope of the work-product doctrine underly-
ing these opinions may well shed light on other, less litigated
issues that also test the boundaries of the work-product doc-
trine in the context of alternative litigation finance.

I.
STATE OF THE LAW: THE WORK-PRODUCT DOCTRINE AND ITS

APPLICATION TO LITIGATION FUNDING MATERIALS

As third-party litigation funding has gained a foothold in
the United States, courts have begun to grapple with questions
regarding the discoverability of materials created as part of
those funding arrangements. Because these materials do not
typically reflect communications between an attorney and cli-
ent, arguments claiming the attorney–client privilege have
proven largely unsuccessful. Instead, funded parties have
turned increasingly to arguments that these funding materials
are protected by the work-product doctrine.

This section proceeds in two parts. The first part provides
a brief history of the work-product doctrine itself. This short
overview is not intended to replace more robust and thorough
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accounts.4 Rather, it is intended to provide background
against which both the applicability and limitations of work-
product protection to alternative litigation financing materials
should be understood. The second part provides an overview
of the state of the law at the intersection of the work-product
doctrine and litigation funding.

A. Brief History of the Work-Product Doctrine
The seeds of what would become the work-product doc-

trine began as a reaction to the adoption of the Federal Rules
of Civil Procedure in 1938,5 which broadened the scope of dis-
covery significantly from prior practice6 but provided no ex-
plicit protection for materials that could be described as attor-
ney work-product. In the years following the enactment of the
Federal Rules in 1938, courts were faced with disputes regard-
ing requests for documents prepared for trial split—some al-
lowed production, and some held that such materials were
protected.7 On the one hand, those courts that withheld pro-
tection cited “liberal spirit of discovery” as being inconsistent
with work-product protection.8 On the other hand, many

4. See, e.g., Jeff A. Anderson et al., The Work Product Doctrine, 68 CORNELL

L. REV. 760, 765 (1983); Arthur B. LaFrance, Work-Product Discovery: A Cri-
tique, 68 DICK. L. REV. 351, 353–56 (1963–64) (providing a detailed discus-
sion of the pre-1938 Rules’ discovery procedures); Charles R. Taine, Discovery
of Trial Preparations in the Federal Courts, 50 COLUM. L. REV. 1026, 1026 (1950).

5. See Anderson et al., supra note 4, at 765 (1983).
6. See LaFrance, supra note 4, at 353–56; Taine, supra note 4, at 1026.
7. See Wild v. Payson, 7 F.R.D. 495, 498 (S.D.N.Y. 1946) (noting that

there was a “sharp conflict of decisions” between courts asked to rule on
requests for documents prepared for trial and citing cases on either side of
the split).

8. Anderson et al., supra note 4, at 769. For a collection of cases that
allowed discovery of materials prepared for trial, see id. at 769 nn.58–61. See
also Taine, supra note 4, at 1029 nn.19–20. As one prominent example, the
United States District Court for the Southern District of New York in Bough
v. Lee, a personal injury suit stemming from a car accident, the court allowed
plaintiffs to obtain from the defendant insurance company pictures of the
car it had taken and statements it had taken from both the plaintiff and its
co-defendant, on the grounds that the materials were relevant and material
to the claims; there was no confidential relationship between the investiga-
tors and the persons who provided the statements, and there was no bad
faith, oppression, or unreasonableness. Bough v. Lee, 28 F. Supp. 673
(S.D.N.Y. 1939). Other courts reached similar conclusions. See, e.g., Kane v.
News Syndicate Co., 1 F.R.D. 738 (S.D.N.Y. 1941); Leach v. Greif Bros. Coop-
erage Corp., 2 F.R.D. 444, 445 (S.D. Miss. 1942) (rejecting defendant’s claim
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lower courts prohibited parties from obtaining through discov-
ery materials that could be classified as “attorney work-prod-
uct.”9

Some of the courts that protected work-product materials
did so on grounds distinct from those underlying the modern
work-product doctrine—for instance, some courts held that at-
torney work-product was not “material”;10 other courts pro-
tected such material unless the requesting party could demon-
strate that it was admissible under the Federal Rules of Evi-
dence.11 Some courts, though, disallowed requesting parties
from obtaining materials that constituted “attorney work-prod-
uct” for reasons sounding quite similar to those that undergird
the modern work-product doctrine. For example, in a fre-
quently cited 1939 case, the United States District Court for
the Eastern District of New York in McCarthy v. Palmer ex-
plained its rationale for denying discovery of material that con-
stituted work-product as follows:

While the Rules of Civil Procedure were designed to
permit liberal examination and discovery, they were
not intended to be made the vehicle through which
one litigant could make use of his opponent’s prepa-
ration of his case. To use them in such a manner
would penalize the diligent and place a premium on
laziness. It is fair to assume that, except in the most
unusual circumstances, no such result was in-
tended.12

of attorney-client privilege, the court granted plaintiff’s request to discover
from defendant employer two documents containing statements taken from
plaintiff and an eyewitness regarding plaintiff’s work-related injury. The
statements had been taken by an individual to whom plaintiff had granted
power of attorney to communicate with defendant’s district manager in an
ultimately unsuccessful effort to settle the matter. The court granted plain-
tiff’s discovery requests on the grounds that the discovery rules should be
“liberally construed” to prevent surprise); E.W. Bliss Co. v. Cold Metal Pro-
cess Co., 1 F.R.D. 193 (N.D. Ohio 1940) (permitting defendant to obtain
records of communications between plaintiffs’ counsel and other attorneys
in a prior related suit).

9. See Anderson et al., supra note 4, at 770 nn.63, 66.
10. See Anderson et al., supra note 4, at 768, 771.
11. See id.
12. McCarthy v. Palmer, 29 F. Supp. 585, 586 (E.D.N.Y. 1939). Other

courts reached similar results. Byers Theaters v. Murphy, 1 F.R.D. 286 (W.D.
Va. 1940) (“[O]ne party should not be allowed to require another to make
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Indeed, in the years following the enactment of the Fed-
eral Rules in 1938, a number of scholars, judges, and attorneys
began to think that, under this liberal discovery regime, some
manner of protection for attorney work-product was needed.13

In 1944, the Rules Advisory Committee on the Federal Rules
of Civil Procedure entered the fray and issued a proposal to
amend Rule 30(b), under which courts could issue protective
orders “designat[ing] [that] restrictions be imposed upon in-
quiry into papers and documents prepared or obtained by the
adverse party in the preparation of case for trial.”14 The pur-
poses of the proposed amendment were one, to empower
courts to limit discovery of work-product, but not to ban the
acquisition of it altogether,15 and two, to exclude from discov-
ery “matters which, if obtained, are of no great value to the

investigation, research, or compilation of data or statistics for him which he
might equally as well make for himself.”); see also Maryland v. Pan-Am. Bus
Lines, Inc., 1 F.R.D. 213, 215 (D. Md. 1940) (denying party’s discovery re-
quest for statements taken by the defendant’s insurer of witnesses to the
accident at issue on the grounds that allowing discovery would give the re-
questing party free access to the other party’s work); Stark v. Am. Dredging
Co., 3 F.R.D. 300, 301–02 (E.D. Pa. 1943) (denying a request by plaintiff,
executor of the deceased estate, that defendant produce records of state-
ments made by defendant’s employees to the defendant’s insurance carrier
in relation to the insurance company’s investigation of the decedent’s death
on the job site). See also LaFrance, supra note 4, at 360 (cataloging cases).

13. Anderson et al., supra note 4, at 766. Support for work-product pro-
tection was expressed by scholars. See Taine, supra note 4, at 1028 n.16 (ex-
plaining that support for work-product protection based on fairness con-
cerns “even permeated the thinking of certain legal writers”)(citing John F.
Caskey & Charles F. Young, Some Limitations upon Rule 33 of the Federal Rules of
Civil Procedure, 28 VA. L. REV. 348, 355 (1942)). Support was likewise ex-
pressed by judges. See, e.g., McCarthy v. Palmer, 113 F.2d 721 (2d Cir. 1940)
(protecting work-product from discovery); Stark, 3 F.R.D. 300; Pan-Am. Bus
Lines, 1 F.R.D. 213. In addition, lawyers also supported work-product protec-
tion. See Leland L. Tolman, Discovery Under the Federal Rules: Production of Doc-
uments and the Work-product of the Lawyer, 58 COLUM. L. REV. 498, 504 (1958)
(The question of work-product protection “aroused . . . much decision on
the bench, at the bar, and in academic halls”).

14. Tolman, supra note 13, at 504 (quoting the Advisory Committee on
Rules for Civil Procedure, Preliminary Draft of Proposed Amendments to
the Rules of Civil Procedure for the District Courts of the United States
(1944)).

15. Advisory Committee on Rules for Civil Procedure, Preliminary Draft
of Proposed Amendments to the Rules of Civil Procedure for the District
Courts of the United States, 44 (1944).
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party making the inquiry if the material is legitimately used.”16

The final proposed amendment was issued in 1946, wherein
the standards of unfair prejudice and undue hardship were
introduced, as was complete protection for attorneys’ mental
impressions.17 Nonetheless, the Supreme Court chose not to
forward the proposed Rule amendment to Congress, as it had
just granted certiorari in Hickman v. Taylor.18

As is well known, in Hickman,19 the Supreme Court en-
shrined into law what is now known as the work-product doc-
trine. Hickman involved a tugboat accident in which five crew
members were killed.20 The tugboat operator hired an attor-
ney immediately after the accident, and that attorney inter-
viewed four survivors.21 Those interviews were memorialized in
signed, written statements and notes by the attorney about the
interviews. The family of one of the deceased crew members
sued Taylor & Anderson Towing & Lighterage Co., which
owned the tugboat. During discovery, the family sought the
statements that the attorney had obtained from the survivors.22

The district court held the documents were not protected.23

The Third Circuit reversed, extending the attorney-client privi-
lege beyond the parameters of “attorney” and “client” to cover
the documents.24 The Supreme Court rejected the Third
Circuit’s distortion of the attorney-client privilege, but never-
theless held the documents were protected as “work-prod-
uct.”25 Such materials fell outside of the parameters of even
liberal discovery, the Court stated, because, at least in the ab-
sence of any showing of justification and need, requiring pro-
duction of work-product would “contravene[] the public pol-
icy underlying the orderly prosecution and defense of legal
claims.”26

16. Advisory Committee on Rules of Civil Procedure, Second Preliminary
Draft of Proposed Amendments to the Rules of Civil Procedure for the Dis-
trict Courts of the United States, 39–40 (1945).

17. Tolman, supra note 13, at 506.
18. Hickman v. Taylor, 329 U.S. 495 (1947).
19. Id.
20. Id. at 498.
21. Id.
22. Id. at 498–99.
23. Id. at 499.
24. Id. at 500.
25. Id. at 508, 512.
26. Id. at 510.
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Indeed, the need for a work-product doctrine, the Court
reasoned, was that protection of work-product from discovery
would safeguard the adversarial process by providing a “zone
of privacy” within which attorneys could develop their cases.27

On the one hand, by allowing for this zone of privacy, the
work-product doctrine maintains an attorney’s incentive to de-
velop and advance with vigor the facts and legal theories of the
case. Conversely, without this “zone of privacy,” attorneys will
be disincentivized to memorialize their impressions and obser-
vations28 and to prepare in advance29 because of the knowl-
edge that what they do could be turned over to their oppo-
nents.30 In that sense, the work-product doctrine seeks to in-
centivize and enable attorneys to act in their core function in
the adversarial process;31 developing the facts and legal theo-

27. Anderson et al., supra note 4, at 784–85 (“The central justification for
the work-product doctrine is that it preserves the privacy of preparation that
is essential to the attorney’s adversary role.”).

28. Anderson et al., supra note 4, at 786 (“It has been suggested that
attorneys, hoping to avoid discovery, will not record reports and information
which would otherwise be recorded, thereby making trial preparation less
efficient.”); Elizabeth Thornburg, Rethinking Work Product, 77 VA. L. REV.
1515, 1526 (1991) (“Work-product immunity, its supporters believe . . . al-
lows the advocate to commit the results of that investigation and other litiga-
tion-related thought processes to writing . . . [and] avoids forcing litigants to
freeze their contentions too early in a lawsuit.”).

29. Anderson et al., supra note 4, at 786 (“To maximize the facts available
in a case, an attorney must be committed to developing those facts. An attor-
ney who hopes to take advantage of his opponent’s diligence will lack this
commitment. Absence of a work-product doctrine would encourage laziness
and a ‘wait and see’ attitude.”).

30. Hickman, 329 U.S. at 511 (“Were such materials open to opposing
counsel on mere demand, much of what is now put down in writing would
remain unwritten. An attorney’s thoughts, heretofore inviolate, would not be
his own. Inefficiency, unfairness and sharp practices would inevitably de-
velop in the giving of legal advice and in the preparation of cases for trial.”);
In re Murphy, 560 F.2d 326, 334 (8th Cir. 1977) (“The primary purpose of
the work product privilege is to assure that an attorney is not inhibited in his
representation of his client by the fear that his files will be open to scrutiny
upon demand of an opposing party.”); D. Christopher Wells, The Attorney
Work Product Doctrine and Carry-Over Immunity: An Assessment of Their Justifica-
tions, 47 U. PITT. L. REV. 675, 682 (1986) (“[W]ithout the work product im-
munity, the ‘cost’ of the lawyer’s case preparation increases since an adver-
sary may ultimately benefit from the lawyer’s work product. For this reason,
lawyers would do less in the performance of their professional duties.”).

31. Anderson et al., supra note 4, at 785 (“The zone of privacy, which
allows unfettered investigation, thus permits a greater degree of freedom to
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ries of a case fulfills any attorney’s duty to their clients and to
the courts.32 At the heart of the work-product doctrine, then,
is a concern for the adversarial system itself.

The work-product doctrine as articulated in Hickman in
1946 was not included in the Federal Rules of Civil Procedure
until decades later. In 1970, the work-product doctrine was
codified (and clarified) in Rule 26.33 Under Rule 26, the work-
product doctrine protects “documents and tangible things”
that are “prepared in anticipation of litigation or trial.”34 To
satisfy the “litigation or trial” requirement, litigation need not

develop facts and theories.”); Stephen McG. Bundy & Einer Richard
Elhauge, Do Lawyers Improve the Adversary System? A General Theory of Litigation
Advice and Its Regulation, 79 CALIF. L. REV. 313, 411 (1991) (“[T]he central
thrust of the doctrine is to lower the risks associated with recording, manipu-
lating, and analyzing information[.]”); Wells, supra note 30, at 681 (“The
broad rationale for the work product doctrine is that lawyers will better serve
their clients and the ends of justice when they can operate in a ‘zone of
privacy.’”). Cf. Bundy & Elhauge, supra, at 412 (theorizing that work-product
protection will be weaker where it does not “increase the flow of information
to the tribunal”).

32. Hickman, 329 U.S. at 511 (“Proper preparation of a client’s case de-
mands that he assemble information, sift what he considers to be the rele-
vant from the irrelevant facts, prepare his legal theories and plan his strategy
without undue and needless interference. That is the historical and the nec-
essary way in which lawyers act within the framework of our system of juris-
prudence to promote justice and to protect their clients’ interests.”);
Anderson et al., supra note 4, at 784 (“By placing the burden of representa-
tion on the parties themselves, the adversary system fosters a competitive
relationship that motivates each party to marshal all the law and facts benefi-
cial to its case.”).

33. FED. R. CIV. P. 26 Advisory Committee’s note to 1970 amendment.
The Rules Advisory Committee issued the amendment to clear up confusion
about the work-product doctrine’s scope post-Hickman. For example, there
was significant debate over whether the work-product doctrine covered
materials created by non-attorneys. Id.; Attorneys: Attorney-Client Privilege and
Work Product Doctrine Held Inapplicable to Prevent Disclosure of Expert Appraisal
Report Prepared for Estate Tax Return, 1967 DUKE L.J. 691, 692 (1967) (discuss-
ing dissention in the courts and commentary over the use of work-product
doctrine to cover reports made by experts); James L. Steimel, Comments: Work
Product in the Federal Discovery Procedure, 43 MARQ. L. REV. 329, 330 (1960)
(discussing conflict in the courts over whether statements taken by non-law-
yers for use by lawyers are covered). Additionally, there was confusion and
debate over the meaning of Hickman’s good cause requirement. FED. R. CIV.
P. 26. Advisory Committee’s note to 1970 amendment.

34. FED. R. CIV. P. 26(b)(3)(A).
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be in progress, but it must be at least somewhat foreseeable.35

However, as to the “prepared in anticipation of litigation” re-
quirement, courts remain split even today in their approaches.
A minority of courts require the party invoking the privilege to
demonstrate that litigation was the “primary reason” that the
requested materials were created.36 A majority of federal
courts apply a “because of” test; in other words, those courts
ask whether a document or tangible thing was prepared “be-
cause of” the prospect of litigation,37 leaving more room for
the privilege to apply. Even under the more liberal “because
of” test, however, some courts have denied protection to docu-
ments that were prepared in the “ordinary course of business,”
even if future litigation was possible.38 Moreover, even if the
work-product privilege is found to apply in any given case, the

35. See, e.g., Coastal States Gas Corp. v. Dep’t of Energy, 617 F.2d 854,
865 (D.C. Cir. 1980).

36. See, e.g., United States v. Gulf Oil Corp., 760 F.2d 292, 296 (Temp.
Emer. Ct. App. 1985) (“If the primary motivating purpose behind the crea-
tion of the document is not to assist in pending or impending litigation,
then a finding that the document enjoys work-product immunity is not man-
dated.”).

37. See, e.g., UK Ltd. v. Caterpillar, Inc., 17 F. Supp. 3d 711, 735 (N.D. Ill.
2014) (quoting the test in the Wright & Miller treatise as “whether, in light
. . . of the document and the factual situation in the particular case, the
document can fairly be said to have been prepared or obtained ‘because of’
the prospect of litigation,” and noting that “most other courts have held . . .
that the ‘because of’ test . . . is the proper way to determine whether a docu-
ment was prepared ‘in anticipation of litigation’ and thus is eligible for pro-
tection under Rule 26(b)(3).”).

38. See, e.g., Sandra T.E. v. S. Berwyn Sch. Dist. 100, 600 F.3d 612, 622
(7th Cir. 2009) (distinguishing between documents created in the ordinary
course of business for a relatively unlikely possibility of future litigation and
documents prepared once a claim had been filed and providing protection
only for the latter); Sullivan v. Warminster Twp., 274 F.R.D. 147, 152 (E.D.
Pa. 2011) (holding that “documents prepared in the regular course of busi-
ness rather than for purposes of the litigation are not eligible for work-prod-
uct protection, even if the prospect of litigation exist[ed]” when the materi-
als were created); United States v. Adlman, 134 F.3d 1194, 1202 (2d Cir.
1998) (“[T]he ‘because of’ formulation that we adopt here withholds protec-
tion from documents that are prepared in the ordinary course of business or
that would have been created in essentially similar form irrespective of the
litigation.”); Grace M. Giesel, Alternative Litigation Finance and the Work Prod-
uct Doctrine, 47 WAKE FOREST L. REV. 1083, 1103 (2012) (noting that many
courts refuse to extend work-product protection to materials created in the
ordinary course of business).
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privilege can be waived,39 or, in the case of ordinary work-
product,40 it may yield in the face of a showing of substantial
need by the requesting party.41

Throughout its history—pre-Hickman, pre-Rule 26, and
post-Rule 26—the work-product doctrine has been invoked al-
most exclusively to protect the work created by attorneys pre-
paring for (at least the theoretical prospect of)42 trial. This is,
of course, directly in line with the normative goals that under-
lie the protection. However, as litigation techniques have con-
tinued to evolve, new questions have arisen as to which docu-
ments prepared by which people are covered under the work-
product privilege. Indeed, courts have for many years been
grappling with the application of work-product protection in
what one might call non-traditional contexts.43 The next part
discusses a very recent of these non-traditional contexts in
which courts have had to deal with questions of work-product
protection: materials created in the course of obtaining and
making use of alternative litigation finance arrangements.

B. The Work-Product Doctrine Meets Alternative
Litigation Finance

One new, yet increasingly common, litigation develop-
ment that has intersected frequently with the work-product
doctrine in recent years is the growth of third-party litigation
funding. In these funding arrangements, a third party ad-

39. FED. R. CIV. P. 26(b)(5)(B).
40. Ordinary work-product does not include attorney thoughts, mental

impressions, conclusions, opinions, and legal theories regarding the litiga-
tion, which are considered core work-product. FED. R. CIV. P. 26(b)(3)(B).

41. FED. R. CIV. P. 26(b)(3)(A)(ii). Courts are not uniform in their ap-
proaches to the “substantial need” test. Some courts view Rule
26(b)(3)(A)(ii) as creating a two-prong test. See, e.g., Fisher v. Nat’l R.R. Pas-
senger Corp., 152 F.R.D. 145, 153 n.10 (S.D. Ind. 1993). Others apply a
three-factor balancing test. See 8 CHARLES ALAN WRIGHT & RICHARD L. MAR-

CUS, FEDERAL PRACTICE AND PROCEDURE § 2025 (2d ed. 1994) (describing the
test as involving “three foci”).

42. See, e.g., Samuel R. Gross & Kent D. Syverud, Getting to No: A Study of
Settlement Negotiations and the Selection of Cases for Trial, 90 MICH. L. REV. 319
(1991) (providing an outlier theory of “anomalous” cases that get to trial
rather than settlement); J. Maria Glover, The Federal Rules of Civil Settlement,
87 N.Y.U. L. REV. 1713 (2012) (discussing the decline of trial and rise of
settlement).

43. See Adlman, 134 F.3d at 1199–2000; Maloney, 165 F.R.D. 26.
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vances money to a party (typically, the plaintiff) to enable her
to proceed with her case, and the funder then takes a cut of
the winnings.44 This type of funding mechanism is especially
appealing to plaintiffs who do not have the resources to en-
gage in major litigation with extensive recovery, and who, with-
out an additional source of funding, may ultimately have to
drop their claims or accept unfair settlements.45 As plaintiffs
are increasingly entering into litigation finance agreements
with third-party funders, questions have arisen as to the discov-
erability of the terms of these contracts as well as the commu-
nications between a party’s lawyer and the funder during and
after negotiations of such a contract.46

Because the growth of third party litigation funding is a
relatively new phenomenon, the legal landscape regarding
these questions is evolving. I therefore provide generalizations
about the doctrinal trends these cases reveal with a requisite
level of caution regarding their predictive value for future
cases. Nonetheless, these cases do, so far, reveal some clear
general trends. Overall, courts have been quite receptive of ar-
guments that materials regarding litigation finance arrange-
ments constitute work-product. Moreover, with few exceptions,
courts have largely held that the funded party does not waive
work-product protection of those materials by sharing infor-
mation with the third-party litigation funder.

As a preliminary matter, in order to even reach the work-
product question, the requesting party must demonstrate that
the materials relating to the terms of litigation financing
agreements satisfy the Rule 26 requirement of relevance.47

That is, the information must be “reasonably calculated to lead
to the discovery of admissible evidence.”48 Funding documents
often—though not always49—have the potential to be relevant

44. Miller UK Ltd. v. Caterpillar, Inc., 17 F. Supp. 3d 711, 718 (N.D. Ill.
2014).

45. Id.
46. Id.
47. Id. at 721; FED. R. CIV. P. 26(b)(1) (“Parties may obtain discovery

regarding any nonprivileged matter that is relevant to any party’s claim or
defense.”).

48. Miller, 17 F. Supp. 3d at 722 (quoting Oppenheimer Fund, Inc. v.
Sanders, 437 U.S. 340, 352 (1978)) (internal quotation marks omitted).

49. Kaplan v. S.A.C. Capital Advisors, L.P., No. 12-CV-9350 (VM)(KNF),
2015 U.S. Dist. LEXIS 135031 (S.D.N.Y. Sept. 10, 2015).
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to claims or defenses.50 At the same time, the terms of an ulti-
mate funding agreement and the communications between
the party and the funder almost always will reveal some analy-
sis conducted by the funded party or its attorney regarding the
merits of the case—information that falls within the scope of
Rule 26(b)(3)(B) and is thus protected by the work-product
privilege.51

Thus far, courts have generally held that materials con-
taining communications between attorneys and third-party
funders are protected by the work-product privilege, as they
have been prepared “because of” the prospect of litigation,
even though they are also prepared for a business purpose52

(entering into a business contract for funding) and therefore
potentially not characterized as prepared “primarily or exclu-
sively to assist in litigation.”53 Even courts that characterize the
funding arrangements as constituting a business transaction
have held that they are still covered by the work-product privi-

50. See, e.g., Doe v. Soc’y of Missionaries of Sacred Heart, No. 11-CV-
02518, 2014 WL 1715376, at *2 (N.D. Ill. May 1, 2014) (financing materials
were relevant because “they could potentially shed light on the statute of
limitations defense asserted by [defendant]”); Miller, 17 F. Supp. 3d (re-
questing party claimed that various deal documents were relevant to claims
of champerty and maintenance); Devon IT, Inc. v. IBM Corp., No. 10-2899,
2012 WL 4748160 (E.D. Pa. Sept. 27, 2012).

51. Carlyle Inv. Mgmt. L.L.C. v. Moonmouth Co. S.A., No. CV 7841-VCP,
2015 WL 778846, at *9 (Del. Ch. Feb. 24, 2015) (“[T]he terms of the final
agreement—such as the financing premium or acceptable settlement condi-
tions—could reflect an analysis of the merits of the case.”).

52. Carlyle, 2015 WL 778846, at *8. See Doe, 2014 WL 1715376, at *4 (hold-
ing that an email from a public relations firm that was forwarded from plain-
tiff’s counsel to a litigation financing company was not protected under the
work-product privilege because the communications “deal only with the pub-
lic relations firm’s strategy to ‘generate media coverage,’” rather than with
litigation strategy).

53. See United States v. Adlman, 134 F.3d 1194, 1198 (2d Cir. 1998) (“We
believe that a requirement that documents be produced primarily or exclu-
sively to assist in litigation in order to be protected is at odds with the text
and policies of the Rule. Nowhere does Rule 26(b)(3) state that a document
must have been prepared to aid in the conduct of litigation in order to con-
stitute work product, much less primarily or exclusively to aid in litigation.”);
Binks Mfg. Co. v. Nat’l Presto Indus., Inc., 709 F.2d 1109, 1119 (7th Cir.
1983) (“[T]he test should be whether, in light of the nature of the docu-
ment and the factual situation in the particular case, the document can fairly
be said to have been prepared or obtained because of the prospect of litiga-
tion.”); Carlyle, 2015 WL 778846, at *8 (applying Delaware law).
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lege because they would not be prepared but for an impending
litigation.54 Those courts have reasoned that, in order to ob-
tain the funding, the lawyer will likely have to provide mental
impressions, theories, and strategies about the merits of the
case to convince the third party to supply financing.55 At least
one court also has held that the work-product protection ap-
plies even when the requested documents are not prepared in
connection with any ongoing litigation, reasoning that those
materials are prepared in order to aid in future possible litiga-
tion.56

Moreover, the majority of courts thus far have held that a
claim of work-product privilege in this context is not waived
because the party claiming that privilege has shared informa-
tion about the case with the third-party funder. Under the
work-product doctrine, waiver of work-product privilege “oc-
curs when the protected communications are disclosed in a
manner that substantially increased the opportunity for poten-
tial adversaries to obtain the information.”57 Even though the
potential funders or investors will generally be considered
third parties for purposes of this inquiry, courts have tended to
find that disclosure of this information does not waive work-
product protection, especially when the documents are subject
to non-disclosure agreements.58 The existence of non-disclo-
sure agreements “militates against a finding of waiver,” as well
as the fact that the litigation financing companies have an in-
centive to protect the information from disclosure to the op-
posing party, because if they disclosed information it would
harm their ability to attract clients in the future.59 Therefore,

54. Carlyle, 2015 WL 778846, at *9.
55. Id.
56. Mondis Tech., Ltd. v. LG Elecs., Inc., No. 2:07-CV-565-TJW-CE, 2011

WL 1714304, at *3 (E.D. Tex. May 4, 2011) (“Although the [funding] docu-
ments may not have been prepared in connection with ongoing litigation,
the documents were at a minimum created for possible future litigation.”).
At least one author has noted that evaluative materials prepared in the audit
setting are prepared because of the threat of litigation, and are therefore
protected by work product privilege. Giesel, supra note 38, at 1118.

57. Miller UK Ltd. v. Caterpillar, Inc., 17 F. Supp. 3d 711, 736 (N.D. Ill.
2014) (internal citations and quotation marks omitted); Mondis, 2011 WL
1714304, at *2.

58. Mondis, 2011 WL 1714304, at *3.
59. Doe v. Soc’y of Missionaries of Sacred Heart, No. 11-CV-02518, 2014

WL 1715376, at *4 (N.D. Ill. May 1, 2014).
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disclosure of information to litigation financing companies
generally does not “substantially increase the opportunity for
potential adversaries to obtain the information.”60 However, at
least one court has found that communications between a
party and a third-party funder are not privileged before any
funding agreement is actually consummated, so any docu-
ments disclosed to a third-party funder before a funding agree-
ment is reached will not be protected.61 At least at this point,
drawing an ex ante distinction seems to be a minority posi-
tion.62

II.
ALTERNATIVE LITIGATION FINANCE AND THE LIMITS OF THE

WORK-PRODUCT DOCTRINE

To be sure, the state of the law on work-product protec-
tion of materials created in the course of securing and using
litigation funding is in flux. There are relatively few decided
cases, and the reasoning in some of the cases is sparse. Accord-
ingly, drawing any broad conclusions about either the trajec-
tory of the doctrine or about the broader implications for liti-
gation funding risk being premature.

60. This view is also supported by some of the secondary literature on
this topic. See, e.g., Giesel, supra note 38, at 1111–12 (“The common-interest
concept in work-product jurisprudence should simply be a shortcut to deter-
mining whether the disclosure ‘substantially increased the opportunity for
potential adversaries to obtain information,’ or was ‘not inconsistent with
maintaining secrecy against opponents,’ or whether ‘the disclosing party had
a reasonable basis for believing that the recipient’ of the materials ‘would
keep the disclosed material confidential.’”) (internal citations omitted).

61. Leader Techs., Inc. v. Facebook, Inc., 719 F. Supp. 2d 373, 376 (D.
Del. 2010) (combining analysis of attorney-client privilege and work-product
doctrine principles and rejecting plaintiff’s argument that the district court
erred in finding that no common interest existed between plaintiff and the
litigation funder prior to the deal being consummated).

62. See, e.g., Devon IT, Inc. v. IBM Corp., No. 10-2899, 2012 WL 4748160
(E.D. Pa. Sept. 27, 2012) (not drawing such a distinction); Charge Injection
Techs, Inc. v. E.I. DuPont De Numours & Co., No. 07C-12-134, 2015 WL
1540520 (Del. Super. Ct. Mar. 31, 2015) (extending protection to materials
created during the negotiation of litigation funding). Given the language of
the common interest doctrine, however, one can see the basis for distin-
guishing between materials created after a litigation funding agreement is
entered into, and materials generated prior to entering into such an agree-
ment.
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Nonetheless, as the first part of this section explains, the
courts’ relatively broad-sweeping inclination toward protecting
litigation funding materials seems to reveal broader considera-
tions than those raised by the work-product doctrine—consid-
erations, instead, about the goals and functioning of litigation
funding itself. In particular, what seems to explain the trend
toward categorical protection from production for funding
materials is not so much the strict dictates of the work-product
doctrine or discovery rules, but rather concerns that withhold-
ing protection of these documents would impede both the
funded party’s ability to pursue her claim on the merits and
the ability of litigation funding to achieve its purpose of bring-
ing about a greater equality of resources among parties.

Moreover, recognizing the protective policy toward litiga-
tion funding that seems to underlie these courts’ decisions
sheds light on other, less frequently litigated issues that test
the boundaries of the work-product doctrine as applied to al-
ternative litigation finance. As the second part of this section
explores, by way of example, even the act of claiming work-
product protection by way of a privilege log—a fundamental,
core practice under the work-product doctrine—not only cre-
ates unique burdens for the funded party that frustrate the un-
derlying purpose of the litigation funding in the first place but
also may well reveal information the work-product doctrine
was actually designed to protect. Going forward, then, it would
be consistent with existing trends for courts faced with these
issues in the future to look beyond the narrower confines of
the work-product doctrine to analyze the scope of discovery of
litigation funding materials.

A. Beyond the Work-Product Doctrine: The Normative Value
Judgments Underlying the Opinions Protecting Funding

Materials from Discovery
As discussed above, decisions regarding alternative litiga-

tion finance and the work-product doctrine tend to come out
in favor of more or less categorical protection for documents
exchanged in connection with negotiation of the funding deal
and subsequent communications between the funder and the
party (or the party’s attorney). This outcome, however, argua-
bly is difficult to square with the typically fact- and document-
intensive considerations courts give to work-product issues. It
seems, then, that these decisions reflect two sometimes
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stated—but often unstated—considerations, largely unrelated
to the work-product doctrine. First, requests for these kinds of
communications can be understood as mechanisms by which
defendants seek to impede efforts by the plaintiffs to vindicate
their claims on the merits. Apart from the rare instance in
which a defendant has a legitimate defense under state law
champerty or maintenance doctrines,63 the only arguable rele-
vance of these materials is that they reflect either the litigation
funder’s or the party’s assessment of the strengths and weak-
nesses of the plaintiffs’ claim or damage estimate. This may
satisfy relevance in a technical sense, because those documents
could well reveal information that bears on a claim or defense,
but it is clearly not the kind of information that should be usa-
ble at trial or otherwise.64 The defendant’s request for these
documents thus tends to come unsupported by any weighty
argument as to why the information would be useful for the
court’s resolution of the claims on the merits.

Second, these courts tend to recognize that allowing dis-
covery into these matters will tend by itself to undermine the
point of litigation finance, a concern that the work-product
doctrine does not address. These decisions thus arguably re-
flect a recognition that permitting discovery into these matters
effectively constitutes a tax on the plaintiffs’ use of litigation
funding. They recognize that permitting discovery of these
materials may in fact so sap the plaintiffs’ resources that the
defendant may achieve indirectly what the litigation funding
arrangement was meant to solve in the first place, by under-
mining the level playing field that litigation finance was meant
to provide.

63. See, e.g., Del Webb Cmtys. Inc. v. Partington, 652 F.3d 1145, 1156 (9th
Cir. 2011) (“The consistent trend across the country is toward limiting, not
expanding, champerty’s reach.”).

64. For instance, a funder’s assessment of the plaintiff’s likely recovery
should not be used to influence the fact-finder’s resolution of the claim’s
merits, any more than an adversary should be able to call its adversary’s at-
torneys to testify about the legal weaknesses of their client’s case. See, e.g.,
Miller UK Ltd. v. Caterpillar, Inc., 17 F. Supp. 3d 711, 741 (N.D. Ill. 2014)
(“What [Mattenson] should not be allowed to do is cross-examine lawyer
Bradley about the company’s legal vulnerabilities.”) (citing Mattenson v.
Baxter Healthcare Corp., 438 F.3d 763 (7th Cir. 2006)); Mister v. Ne. Ill.
Commuter R.R. Corp., 571 F.3d 696 (7th Cir. 2009) (party admission can be
excluded under Rule 403).



2016] ALTERNATIVE LITIGATION FINANCE 929

Take, for instance, the decision of the United States
District Court for the Eastern District of Pennsylvania—apply-
ing the law of a state where doctrines of champerty and main-
tenance have been explicitly declared alive and well65—in
Devon IT, Inc. v. IBM Corporation. There, the court granted
plaintiff’s motion for a protective order to quash subpoenas
directed at Burford Group LLC, Glenavy Capital LLC, and Lit-
igation Risk Solutions LLC, which were asked to evaluate
plaintiff’s case to determine the feasibility of providing financ-
ing to the plaintiff.66 The subpoenas directed to those funders
requested production of an assortment of documents relating
to the financial evaluation process generally, and more specifi-
cally, production of materials relating to the funders’ financial
condition, their communications with the funded party, the
lawsuit the third-party funders were asked to (and did ulti-
mately) finance, and the funders’ relationship with the plain-
tiff.67 The court, in a one-page opinion (contained, strangely,
entirely in a footnote), concluded that the requested materials
were protected by the work-product doctrine and the attor-
ney–client privilege, under a theory of common legal inter-
est.68

Such a swift and largely unexplained holding is both in-
teresting, and potentially revealing, about the larger consider-
ations at work. For one thing, the purpose for which these
materials were sought was to aid defendant in its pursuit of a
defense of champerty and maintenance—in one of the minor-
ity of states where those defenses are still enforced.69 It is hard
to imagine a set of materials more relevant to such claims and
defenses than the very documents that might demonstrate that
the plaintiffs had, in fact, violated those prohibitions. More
than that, the work-product privilege is not absolute—it can
yield, for instance, upon a showing of substantial need.70

Among the considerations for a showing of substantial need is
an evaluation of whether the requested materials are available

65. Frank v. TeWinkle, 45 A.3d 434, 441 (Pa. Super. Ct. 2012).
66. Devon, 2012 WL 4748160, at *1.
67. Id.
68. Id.
69. TeWinkle, 45 A.3d at 441.
70. FED. R. CIV. P. 26(b)(3)(A)(ii).
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elsewhere.71 Here, too, the court’s holding seems strange: it is
hard to imagine what other materials would be relevant to their
claims and defenses of champerty and maintenance besides
those concerning the negotiation, obtaining, and use of third-
party funding for the litigation.

In short, neither the relevance standard of 26(b)(1) nor
the work-product doctrine alone explain the opinion in Devon.
To be sure, the court was correct that granting defendants’
discovery request might well reveal sensitive information
about, say, the funders’ view of the merits of plaintiffs’ case,
the plaintiffs’ financial status—information that falls within
the protection of the work-product doctrine. However, given
the state of the law regarding champerty and maintenance in
Pennsylvania, one cannot accuse the defendants of lacking any
meaningful support for their requests for the funding materi-
als, nor, it seems, can one so easily resolve the tension between
protecting the funding materials on the one hand and provid-
ing defendants with what are likely some of the only materials
about their defense that exist—a tension the court in Devon
did not acknowledge. At a minimum, then, I believe the
court’s decision implicitly recognizes that granting the defend-
ants’ request would not so much undermine the work-product
doctrine, but rather would undermine the litigation funding
arrangement itself. Allowing discovery into the funding ar-
rangement—which, given the frequency of email communica-
tions between attorneys and the funder, may number well into
the thousands—would be immensely costly to an already cash-
strapped plaintiff. Indeed, even claiming privilege of these
documents may generate significant expense.72 Insofar as liti-
gation funding arrangements are designed to more closely
level the economic playing field between parties, allowing de-
fendants to impose significant discovery costs upon the plain-
tiff that derive from the very arrangement intended to defray litigation
costs in the first place might well be seen as a tax levied only on
those plaintiffs who make use of litigation funding.

Similar value judgments were made somewhat more ex-
plicit in the decision in Miller U.K. Ltd. v. Caterpillar, Inc.73 In

71. See 6 DANIEL R. COQUILLETTE ET AL., MOORE’S FEDERAL PRACTICE

§ 26.70[5][b] (2015).
72. See infra Part II.B.
73. Miller UK Ltd. v. Caterpillar, Inc., 17 F. Supp. 3d 711 (N.D. Ill. 2014).
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Caterpillar, Judge Cole, a magistrate judge for the U.S. District
Court for the Northern District of Illinois, denied Caterpillar’s
motion to compel the production of various materials created,
shared, or discussed by plaintiff Miller, his counsel, or any
third party for the purpose of “considering, investigating, pur-
suing, arranging, or obtaining litigation funding.”74 Miller did
produce some of the documents requested voluntarily, but
withheld two categories of documents: first, documents show-
ing the structure and terms of its financing deal (the deal doc-
uments)—which Miller argued were not relevant, or in any
case, were privileged—and second, documents that had been
submitted to various third-party funders in the course of
Miller’s seeking of litigation funding, which Miller argued
were privileged.75

As to the deal documents, the court rejected Caterpillar’s
suggestion that they were relevant, in a broad discovery sense,
to the case overall.76 Instead, the court found that the only
relevance the deal documents had was to Caterpillar’s vaguely
pled defenses of champerty and maintenance,77 but nonethe-
less rejected that claim of relevance on the grounds that,
under Illinois law, a third party must officiously intermeddle in an
action not belonging to that person for a statutory violation of
champerty and maintenance to occur.78 In short, Judge Cole
effectively cut off Caterpillar’s access to funding documents at
the pass; it never even reached the assertion of privilege. As to
the second set of documents, however, the court addressed di-
rectly the application of the work-product privilege to defend-
ants’ request for documents submitted to potential third-party

74. Id. at 720.
75. Id. at 721.
76. Id.
77. Id. at 725 (“Caterpillar’s claim that the ‘deal documents’ are relevant

rests on its largely unexplained assertion that the Miller’s funding agree-
ment offends the Illinois statute prohibiting champerty and maintenance . . .
we are told unequivocally [by Caterpillar] that ‘litigation funding agree-
ments are unlawful in Illinois and support a new Caterpillar defense.’”).

78. Id. (citing 720 ILCS 5/32-12). The judge reached the same conclu-
sion regarding Caterpillar’s assertion that the deal documents were relevant
to an argument about who constituted the “real party in interest,” finding
that third-party funders were in no way similar to a subrogee/insurance com-
pany or other arrangement whereby the third party takes control over the
case or its settlement, the analogy required under Illinois law for a defense
of “real party in interest.” Id. at 728–30.
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funders. The documents, the court said, were no doubt rele-
vant, inasmuch as they likely included information about
Miller’s claims. Nonetheless, the court held that the materials
were protected by the work-product doctrine (though not the
attorney–client privilege), even though the materials had been
shared with multiple potential funders, protected only by oral
confidentiality agreements.79

Like Devon, Caterpillar reflects a fairly strong inclination
toward protecting funding documents from discovery. Moreo-
ver, the court in Caterpillar provided a much deeper discussion
of the relevant discovery principles of relevance and privilege.
That, combined with the weaker maintenance and champerty
law in Illinois,80 perhaps suggests that that discovery princi-
ples, and those principles alone, are doing the work in the
court’s decision. Contained in the concluding paragraph of
the opinion, however, are statements by Judge Cole suggesting
that broader value judgments are at work. After a relatively
lengthy opinion devoted to discovery principles, Judge Cole
concludes his analysis by discussing alternative litigation fund-
ing more generally. After noting that there is a great deal of
debate about the normative value of third-party litigation fi-
nancing, he states that “questions of societal value are gener-
ally for the Legislature, and a judge ought not ‘succumb to the
temptation to substitute his own incandescent conscience for
the will of the legislature.’”81 Given an earlier statement in the
opinion that litigation funding represented a “new oppor-
tunit[y] for [creative businessmen] to profit” from economic
inequality, it appears that while Judge Cole is personally skepti-
cal of the value of litigation financing itself, he recognized that
the appropriate role of the judge prevented him from letting

79. Moreover, the court noted that the work-product privilege had not
been waived by sharing materials with third parties. For one, the work-prod-
uct privilege is only waived when the material shared is with an adversary or
in a manner that substantially increases the likelihood that the material will
be shared with an adversary. Id. at 736. Third-party funders are not adversa-
ries, the court noted, and moreover, the materials were shared pursuant to
oral agreements of confidentiality. Id.

80. See id. at 724 (making clear that Illinois law forbidding champerty
and maintenance is limited only to the funding of litigation that would not
have otherwise been brought—in other words—when the funder is an “offi-
cious” intermeddler whose services were not requested).

81. Id. at 742 (quoting HERSHEL SHANKS, THE ART AND CRAFT OF JUDGING:
THE DECISIONS OF JUDGE LEARNED HAND 13 (Macmillan, 1968)).
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such skepticism infect his decision-making, either about the
discoverability of litigation funding documents or about the
interpretation of Illinois champerty and maintenance statutes,
or both. Perhaps the inclusion of these statements stands for
nothing more than that.

However, particularly given that these thoughts about al-
ternative litigation finance immediately follow Judge Cole’s
concluding characterization of the defendants’ request—bur-
densome, costly, and seemingly aimed at obtaining insight
into plaintiffs’ financial status—these statements indicate a
recognition that attempts to obtain funding materials should
not be fully conceptualized as mere discovery requests. Rather,
particularly in states that do not have strong maintenance and
champerty laws, the requests are more appropriately viewed as
attacks on both the funded plaintiff and upon litigation fund-
ing itself. Indeed, if allowing discovery of these materials
would constitute, as Judge Cole suggests, a substitution of judi-
cial judgment about the value of litigation financing for a leg-
islative one, then the requests themselves seem to represent an
attempt by non-funded parties opposed to litigation funding
to attack it indirectly, without the public input, scrutiny, and
difficulty that accompanies the legislative action Judge Cole
says is required.82

These same value judgments were made quite explicit in
the Court of Chancery of Delaware’s opinion in Carlyle v.
Moonmouth Company.83 As in Devon and Caterpillar, defendants
in Carlyle requested production of materials relating to plain-
tiffs’ arrangement with a third-party litigation funder. The
court granted plaintiffs’ motion for protective order on the
grounds that the documents requested were protected by the
work-product privilege. The court’s work-product analysis was
relatively straightforward, if arguably lenient in favor of pro-
tecting the materials. Specifically, the court stated that the
third-party litigation-funding documents were created “be-

82. See, e.g., J. Maria Glover, Disappearing Claims and the Erosion of Substan-
tive Law, 124 YALE L.J. 3052 (2015) (discussing the ways in which defendants
have used procedural mechanisms and contracts to reduce or eliminate the
ability of private parties to enforce various substantive laws, thereby avoiding
the more difficult task of effectuating change to the substantive law at the
legislative level).

83. Carlyle Inv. Mgmt. L.L.C. v. Moonmouth Co. S.A., No. CV 7841-VCP,
2015 WL 778846 (Del. Ch. Feb. 24, 2015).
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cause of” litigation, and that even though they also had a busi-
ness purpose, they were protected because they might, inter
alia, “reflect an analysis of the merits of the case.”84 The court,
however, did not stop there. After concluding that the materi-
als were protected by the work-product doctrine, it revealed
the normative underpinnings of the decision—normative un-
derpinnings not found within the confines of the work-prod-
uct doctrine: “Allowing work-product protection for docu-
ments and communications relating to third-party funding
places those parties that require outside funding on the same
footing as those who do not and maintains a level playing field
among adversaries in litigation.”85 In short, the Court of Chan-
cery made explicit what I believe was implicit in Devon and Cat-
erpillar, namely, that protecting from production litigation
funding materials is warranted not just by the normative values
of the work-product doctrine, but also by the normative under-
pinning for alternative litigation financing. Moreover, to the
extent such protection is essential to the effectuation of that
normative goal, the converse holds: withholding protection of
litigation funding documents enables non-funded parties to at-
tack, by way of indirection, alternative litigation financing.86

The most recent example of a judicial decision seemingly
motivated by value judgments about the desirability of protect-
ing litigation funding documents from discovery, and by ex-
tension, perhaps of protecting litigation funding itself, is the
class action case of Kaplan v. S.A.C. Capital.87 Kaplan involved
attempts by defendants to procure materials regarding the liti-
gation funding of named plaintiffs’ counsel. The argument
made in Kaplan was that the adequacy of counsel’s representa-
tion of the class depended in part on its financial resources to
prosecute the claim, and that the fact that counsel had ob-

84. Id. at *9.
85. Id.
86. At least two additional courts have recently held that litigation fund-

ing documents are protected by the work product doctrine. See, e.g., In re
International Oil Trading Co., 548 B.R. 825, 835 (Bankr. S.D. Fla. 2016)
(concluding that the documents concerning the negotiation of a litigation
funding agreement were protected by the attorney-client privilege and the
work-product doctrine); Charge Injection Techs., Inc. v. E.I. Dupont De Nemours
& Co., No. 07C-12-134-JRJ, 2015 WL 1540520 at *4 (Del. Super. Ct. Mar. 31,
2015) (same).

87. Kaplan v. S.A.C. Capital Advisors, 1:12-cv-09350-VM-KNF, (S.D.N.Y.
Sept. 10, 2015) (Memorandum and Order).
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tained litigation funding was a red flag indicating those fi-
nances might be inadequate under Rule 23(g). The magistrate
judge for the United States District Court for the Southern
District of New York, however, not only rejected the attempt at
discovery of the funding materials, it did so while never even
reaching the work-product question, which was fully briefed by
the plaintiff. Instead, the court held that the documents were
not even relevant to the adequacy issue. That decision was
then affirmed in full by the district judge.

That holding could well be questioned, at least on some
set of hypothetical facts. Indeed, one could imagine any num-
ber of legitimate concerns about the ways in which litigation
funding could alter the incentives of plaintiffs’ counsel and
potentially create conflicts between its loyalty to the class and
its contractual obligations to the litigation funder. The debata-
ble holding on relevance, then, can best be understood as re-
flecting a countervailing consideration, also present in the
work-product decisions, namely the desire to prevent disclo-
sure of litigation funding communications, and by extension
to prevent the use of discovery requests to impede the point of
the financing arrangement in the first place.

The prevailing tendency of courts toward protecting fund-
ing documents, across a number of factual circumstances, sug-
gests to me that broader normative battles about the function
and purpose of alternative litigation finance are at work. The
parties often recognize this; indeed, they may well be the gene-
sis. Within the motions and briefs by the parties filed in these
cases, one finds not just discussions about the extent to which
funding materials do or do not fit the traditional definition of
work-product, but also much broader debates regarding
whether alternative litigation finance arrangements themselves
are good or ill or even illegal.88

88. For instance, those requesting production of materials related to al-
ternative litigation finance frequently invoke crime/fraud arguments—spe-
cifically, that alternative litigation finance constitutes illegal champerty and
maintenance. See, e.g., Devon It, Inc. v. IBM Corp., No. 10-2899, 2012 WL
4748160 (E.D. Pa. Sept. 27, 2012); Miller UK Ltd. v. Caterpillar, Inc., 17 F.
Supp. 3d 711, 735 (N.D. Ill. 2014). See also Charge Injection Techs, Inc. v.
E.I. DuPont De Numours & Co., C.A. No. 07C-12-134, 2015 WL 1540520
(Del. Super. Ct. Mar. 31, 2015), an ongoing case wherein defendant alleges
that plaintiffs’ litigation funding arrangement constitutes an illegal arrange-
ment under maintenance and champerty law in Delaware.
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At some level, it is not unfair to say that these broader
normative considerations miss the point; that these considera-
tions do not fit comfortably within the contours of the work-
product doctrine and other discovery limitations. Whether al-
ternative litigation funding provides a needed recalibration of
resources among parties; whether alternative litigation finance
generates a normatively undesirable increase in litigation;
whether such arrangements constitute a morally objectionable
separation of claimant and claim—none of the answers to
these questions directly answer the core doctrinal or core nor-
mative questions that the work-product doctrine, or even the
discovery rules more broadly, seek to address.

On the other hand, this mismatch between the normative
underpinnings of alternative litigation finance and those un-
dergirding the work-product doctrine is the point. The work-
product doctrine at best protects funded parties from intru-
sion into the attorneys’ “zone of privacy” in preparing the case
for litigation. The goal of protecting that limited aspect of the
adversarial process, however, does not address the broader
ways in which litigation funding affects the adversarial process,
or the ways in which these broad discovery requests into fund-
ing arrangements can undermine the goal of alternative litiga-
tion funding in leveling the playing field between litigants with
disparate resources.

Whatever one thinks as a normative matter about the
courts’ response to the mismatch between the underpinnings
of the work-product doctrine and those of litigation funding,
as a descriptive matter, it seems rather clear that there is, in
fact, a mismatch. Indeed, as the next part begins to explore,
there are other problems that emerge for funded parties and
their litigation funding arrangements when such materials are
requested—concerns the work-product doctrine is not ori-
ented toward. These problems further suggest that, as courts
seem to recognize, these discovery requests are not just discov-
ery requests. Instead, they are attacks, functionally, on litiga-
tion funding itself.

B. The Limits of the Work-Product Doctrine to Protect the Purpose
of Alternative Litigation Funding

Recognizing the protective policy toward litigation fund-
ing materials that seems to underlie these courts’ decisions
sheds light on other, less frequently litigated issues that test



2016] ALTERNATIVE LITIGATION FINANCE 937

the boundaries of the work-product doctrine as applied to al-
ternative litigation finance. Even in the context of a broad
trend toward protecting litigation funding materials from dis-
covery, the operation of the work-product doctrine—the invo-
cation of its protection, the litigation over the scope of that
protection—may itself frustrate the fundamental purpose and
operation of litigation funding. Given the limitations of the
essay format, I provide only a brief discussion of a single is-
sue—the ways in which the creation of a privilege log (stan-
dard practice when claiming work-product or other protection
for production) may frustrate the underlying goals of alterna-
tive litigation funding. As such, it is not just production of liti-
gation funding materials that tears at its foundation; the re-
quest itself constitutes a potential weapon by which requesting
parties can attack litigation funding.

To gain protection under the work-product doctrine, the
party from whom materials have been requested must assert
that privilege. The traditional way to assert the privilege entails
creating a privilege log for all documents the party asserts are
protected by the privilege. The creation of such a privilege log
is well known to be a burdensome task, and this burden may
be reliably pronounced in situations involving alternative liti-
gation financing: when a third-party financer engages in due
diligence into a potential investment—in this context, a law-
suit—there is naturally a great deal of communication be-
tween that third-party financer and the potentially funded
party, or, more often, the potentially funded party’s attorneys.
Indeed, even before any funding arrangement is agreed upon,
the attorneys and third-party funders may exchange numerous
documents and emails, all in service of giving the third-party
funder adequate understanding of the litigation to feel com-
fortable funding it. Assuming the third-party financer agrees
to fund the litigation, additional communications occur. All
told, setting up and making use of litigation funding can result
in hundreds, if not thousands, of email communications and
other documents being exchanged between the funded party’s
attorneys and the third-party financer. Requiring a party to
create a privilege log with all these communications would
thus be extraordinarily time-consuming and expensive.

At some level, the fact that the very existence of alterna-
tive litigation financing may well generate significant discovery
costs might be insufficient to think either that such arrange-
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ments call for special treatment under the discovery rules or
that the work-product doctrine is ill-fitting with third-party
funding. Indeed, to some degree—for better or worse—we ac-
cept the costs of refusing production on the basis of privilege
as part of an open and expansive system of discovery. Moreo-
ver, in the context of alternative litigation financing, to the
extent attorneys representing the funded party are working on
a contingency, the economic burden may well fall largely upon
them, rather than upon the third-party financer or the fi-
nanced party to the litigation.

On the other hand, perhaps the costs associated with
claiming privilege for materials created as part of a litigation
funding arrangement in particular ought to give us pause. For
starters, even if the funded party’s attorneys bear the brunt of
the economic burden associated with asserting work-product
privilege for funding materials, that reality will naturally im-
pact the economics of the deal. If the attorneys know that they
will face a high burden of producing a privilege log with re-
spect to countless documents related to third-party funding,
that will not only affect their incentives to enter into the deal
in the first place, but it will likely also result in a demand by
those attorneys for a higher stake in the future proceeds as
reimbursement for the economic cost heaped upon them dur-
ing discovery. While such a demand may not be enough to
prevent the financing arrangement altogether, the one whose
hide is torn will likely be the funded party. Moreover, these are
costs that derive not from the plaintiffs’ claims on the merits,
but from the manner in which that plaintiff sought to pay for
the high costs of litigation. In other words, these are costs that
arise merely from the fact that the plaintiff is impecunious—a
rather ironic result, given the fact that alternative litigation fi-
nancing, viewed in its most favorable light, exists to remedy
the inequality of resources that frequently prevents parties
from vindicating their substantive rights or leads the disadvan-
taged party to settle on the cheap.89 To put it more bluntly:
the cost of asserting the privilege itself constitutes a tax on par-
ties using third-party funding.

Viewed strategically, the economic burdens that accom-
pany the assertion of privilege for alternative litigation finance

89. See Glover, supra note 42 at 1748–49 (discussing how information im-
balances can disadvantage plaintiffs in the settlement process).
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are weapons ripe for the using by parties seeking to attack liti-
gation funding itself. To some degree, this is a literal truth:
Often, the extent to which funding materials might be “rele-
vant to a claim or defense” under Rule 26(b)(1) is largely tied
to more or less colorable defenses90 that the funding is illegal
because of doctrines of maintenance and champerty (though
defendants have and likely will assert relevance on other
grounds91). Because the plaintiff has received third-party fund-
ing, the door to discovery requests has been opened to a world
not accessible in non-funded litigation. Absent such funding,
an opposing party would not generally have a colorable claim
to materials relating to the plaintiff’s general financial well-be-
ing, or to information regarding the financial resources it was
devoting to the litigation. Putting aside the strategic advan-
tages that would inure to a party able to obtain such informa-
tion, the discovery battles over that information inevitably af-
fect the resources the plaintiff could devote to continuing in
the litigation. That sort of impact is precisely what results from
discovery fights over litigation funding materials. More than a
result, that sort of impact may well be the gambit. In any given
suit, this impact may hinder or prevent the plaintiff from con-
tinuing on and vindicating her claims on the merits; it may
well undo the resource equality the financing arrangement
was intended to bring about. More broadly, if these sorts of
burdens can be reliably imposed in a number of cases, the will-
ingness of third-party funders to finance cases may well de-
crease, or, at the very least, their financial demands will in-
crease—in either instance, the perceived promise of a mecha-
nism for mitigating the inequality of resources in litigation will
be diminished.

The impact of privilege logs on litigation funding ar-
rangements, however, goes beyond the economic. The mere
creation of privilege logs regarding litigation funding materi-
als often may well reveal the very sort of information the work-
product privilege is designed to protect. A traditional privilege

90. Compare Frank v. TeWinkle, 45 A.3d 434, 441 (Pa. Super. Ct. 2012)
(champerty and maintenance “alive and well” in PA), with Miller, 17 F. Supp.
3d (noting that champerty and maintenance in Illinois requires that the
third-party financer be an officious intermeddler for otherwise waning doc-
trines of champerty and maintenance to apply).

91. See, e.g., Miller, 17 F. Supp. 3d at 724, 729 (asserting that funding doc-
uments were relevant to an inquiry about the real party in interest).
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log includes the name of the party who sent the communica-
tion, the name of the party who received the communication,
anyone who was copied on the communication, the subject
matter of the communication, and the date of the communica-
tion. Where litigation funding is involved, however, that infor-
mation will in many cases give away a significant amount of
information about the funded party’s strategy—the very sort of
information that is at the core of the work-product protec-
tion.92 For instance, say the privilege log in a given case indi-
cates that there was an email from the party’s attorney to the
litigation funder with the subject line: “Funding Agreement—
Executed Copy.” From that simple entry, the opposing party
knows the date on which the funding agreement was executed,
and that one date may provide insight into the funded party’s
litigation strategy, for at the very least, that date tells the re-
questing party approximately when the party ran out of
money. Indeed, the fact that a litigant is financially in need of
third-party funding is itself valuable information to a well-
heeled adversary.

Despite this mismatch, there may well be solutions to this
problem in particular in the Federal Rules. Some courts have
permitted parties to use “categorical” privilege logs where the
burden of preparing a document-by-document privilege log
would be unreasonable, and/or where a document-specific log
would itself divulge work-product that would undermine the
integrity of the adversarial process.93 Indeed, such an ap-
proach is suggested in the Advisory Committee notes to Rule

92. See, e.g., Hickman v. Taylor, 329 U.S. 495 (1947) (discussing that at-
torney’s thoughts and mental impressions are at the core of the protection
for work-product).

93. See, e.g., In re Rivastigmine Patent Litig., 237 F.R.D. 69, 87 (S.D.N.Y.
2006) (explaining that a categorical log is warranted where “(a) a document-
by-document listing would be unduly burdensome and (b) the additional
information to be gleaned from a more detailed log would be of no material
benefit to the discovering party in assessing whether the privilege claim is
well-grounded”); United States. v. Gericare Med. Supply Inc., 2000 WL
33156442, at *4 (S.D. Ala. Dec. 11, 2000) (permitting plaintiff to use a cate-
gory-by-category privilege log because a document-by-document privilege log
would have disclosed “information that itself would reveal the plaintiff’s
strategy and mental processes”).
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26 itself94 and in the American Bar Association Civil Discovery
Standards.95 If courts in the future are confronted with the
issue, these approaches appear to be valuable tools for avoid-
ing the aforementioned concerns that the mere request for
funding documents can be used to undermine the purposes of
third-party funding.

CONCLUSION

At the end of the day, perhaps Congress will heed the
cries of the Chamber of Commerce and others and determine
that litigation funding, on balance, is a “bad” thing.96 Perhaps
state legislatures and courts—increasingly inclined to elimi-
nate or relax laws on maintenance and champerty97—will re-

94. FED. R. CIV. P. 26, Advisory Committee’s note to 1993 amendment
(suggesting the use of categorical logs “when voluminous documents are
claimed to be privileged or protected” and may be unduly burdensome).

95. CIVIL DISCOVERY STANDARDS, No. 27 (AM. BAR. ASS’N 2004). In that
Standard, the ABA recommends the following alternative to the disclosure
of itemized information to support a claim of privilege:

If it would be overly burdensome, expensive and/or time-consum-
ing to prepare a detailed listing of the information called for in
Standard 26, the parties and the court should consider whether the
information can be supplied in some other way or, given the de-
mands and circumstances of the case, it can be reduced or elimi-
nated for some or all of the documents or communications in ques-
tion including whether: a. a categorical or general description of the ma-
terial in question would be sufficient; b. the existence of particular
privileged communication, as opposed to their content, is material
to the litigation; c. the likely probative value of the material in ques-
tion justifies the expense and burden of providing detailed infor-
mation; and d. the expense of providing detailed information
should be shared or paid by the party requesting that it be done.

Id.
96. See, e.g., U.S. CHAMBER INST. FOR L. REFORM, THIRD-PARTY LITIGATION

FUNDING IN THE UNITED STATES 4 (2009) (listing out the reasons litigation
financing is problematic and advocating for its prohibition).

97. Del Webb Cmtys., Inc. v. Partington, 652 F.3d 1145, 1156 (9th Cir.
2011) (“The consistent trend across the country is toward limiting, not ex-
panding, champerty’s reach.”); Miller UK Ltd. v. Caterpillar, Inc., 17 F.
Supp. 3d 711, 727 (N.D. Ill. 2014) (“[M]aintenance and champerty have
been narrowed to a filament.”); Jennifer Anglim Kreder & Benjamin A.
Bauer, Litigation Finance Ethics: Paying Interest, J. OF THE PROF. LAW. 1, 6, 21
(2013) (writing for the ABA’s Commission on Ethics 20/20’s white paper of
February 2012 and stating that “shifts away from older legal doctrines such as
champerty, and society’s embracing of credit as a financial tool have paved
the way for a litigation financing industry that appears poised to continue to
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verse course. Neither seem particularly likely, at least for now.
I suspect, then, that the ability of opposing parties to impose
the heavy economic burdens and to reap the strategic advan-
tages through discovery requests for funding materials will re-
main a tempting means of indirectly disabling or hindering
the ability of impecunious parties to pursue their claims.
Whether the current trend in favor of protecting funding doc-
uments is sufficient to remedy the mismatch between the
work-product doctrine and alternative litigation finance and
stave off the attacks remains to be seen.

grow”); Saladini v. Righellis, 687 N.E.2d 1224, 1226 (Mass. 1997) (pointing
out that the champerty doctrine is no longer needed in Massachusetts); Os-
prey, Inc. v. Cabana Ltd. P’ship, 532 S.E.2d 269, 277 (S.C. 2000) (same in
South Carolina); Toste Farm Corp. v. Hadbury, Inc., 798 A.2d 901, 905 (R.I.
2002) (collecting cases finding that champerty is no longer needed in a
modern era).






