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INTRODUCTION

I am profoundly honored to be invited to speak before
such a distinguished group ofJapanese lawyers, academics and
businesspersons, on a subject that has become so important to
Japan and its economic well being. That topic, which is driven
entirely by the fact that Japanese companies have recently be-
come subject to hostile takeovers, is whether, and by what stan-
dards, the directors and managers of those companies should
be allowed to adopt defenses that impede or prevent those
takeovers. If I have anything to contribute to that discussion, it
is only because of my role as a Delaware judge, and before
that, a corporate litigator, who over the past three decades has
both observed and grappled with the continuing resolution of
that same difficult question in the United States under Dela-
ware law.

Japan, unlike the United States, has only recently been
subjected to contests for corporate control. Two of those con-
tests - the Sumitomo Trust-UFJ and the Livedoor-Fuji TV
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cases - have already generated important judicial rulings. Be-
cause this development is so alien to Japanese historical busi-
ness custom and practice, these control contests have caused
widespread concern, and as a result,the major actors in the
Japanese political economy have mobilized to respond to this
development.1

The most important of those responses, at least to date, is
highly remarkable. Japan's Ministry of Economy, Trade and
Industry (METI) formed a group of experts and business rep-
resentatives, called the "Corporate Value Study Group." The
purpose of that Group, which was chaired by Professor Hideki
Kanda of the University of Tokyo, was "to promote the estab-
lishment of fair rules concerning takeovers in the business
communities in Japan."2 The Study Group's work was based
on four cardinal principles: enhancement of corporate value,
global standards, no discrimination between foreign and Japa-
nese firms, and expansion of choice. Over an intense nine-
month period, that group conducted research and meetings
with business executives, institutional investors, lawyers, aca-
demics and judges, to complete an in-depth investigation into
United States and European anti-takeover precedents and de-
fense techniques.

That effort resulted in two highly important products.
The first, which is the Corporate Value Report consisting of
over 100 pages, was issued by the Corporate Value Study
Group on May 27, 2005. That Report details the history of
mergers and acquisitions ("M&A"), M&A techniques, M&A
rules in Western countries, and M&A rules in Japan. It then
proposes criteria for establishing "fair and reasonable rules to
enhance corporate value" in Japan, and recommends that the
Japanese Government adopt "Corporate Value Defense Guide-
lines" that reflect the proposed criteria.

The second product, which was promulgated by METI
and the Japanese Ministry of Justice (MOJ) on May 27, 2005,
are the "Guidelines Regarding Takeover Defenses for the Pur-

L. Curtis J. Milhaupt, In the Shadow of Delaware? The Rise of Hostile Take-
overs in Japan, 105 COLUM. L. REv. 2171 (2005).

2. CORPORATE VALUE STUDY GROUP, CORPORATE VALUE REPORT 5 (April
27, 2005), available at http://www.meti.go.jp/policy/economic-oganiza-
tion/pdf/houkokusyo-hontai-eng.pdf [hereinafter CORPORATE VALUE RE-
PORT].
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pose of Protection and Enhancement of Corporate Value and
Shareholder's Common Interests." These Guidelines mirror
the recommendations contained in the Corporate Value Re-
port, and for ease of reference, I refer to that document
throughout this Lecture as "Guidelines." Although the METI
and MOJ did not issue the Guidelines as binding law, those
agencies expect that the Guidelines will "become the code of
conduct for the business community in Japan by being
respected and, as the need arises, revised." 3

The Guidelines, and the Corporate Value Report on
which they are based, are remarkable in several respects. First,
they recommend a well-derived set of takeover defense princi-
ples to inform the business community of a nation which, until
that point, had no guidance for how appropriately to respond
to a hostile takeover. Second, those documents pointedly reject
the "City Code" approach to takeover regulation embraced by
several countries including the United Kingdom, Singapore,
and Malaysia. The City Code approach mandates strict neu-
trality of target company boards in the face of a takeover bid,
and prohibits directors from installing defensive measures
without shareholder approval. The result is regulation of take-
over bids through a mandatory offer rule to prevent unfair or
coercive tactics. 4 The Corporate Value Report and the Guide-
lines, however, endorse the approach, widely recognized in
the United States and in several EU countries, that target com-
pany boards should be permitted to utilize defensive mea-
sures, so long as those measures are "fair" and "reasonable."

Third, and of most relevance to my remarks, the criteria
for "fair" and "reasonable" takeover defenses contained in the
Corporate Value Report and the Guidelines are informed, in
great part, by Delaware corporate takeover jurisprudence - a
body of law that is pronounced and enforced by courts rather

3. JAPANESE MINISTRY OF ECON., TRADE AND INDUS. MINISTRY OF JUSTICE,
TAKEOVER GUIDELINES FOR PROTECTING AND ENHANCING CORPORATE VALUE
AND THE INTERESTS OF SHAREHOLDERS AS A WHOLE 3 (May 27, 2005), available
at http://www.meti.go.jp/policy/economicoganization/pdf/shishin-hontai.
pdf [hereinafter GUIDELINES].

4. Milhaupt, supra note 1, at 2205. The City Code (Rule 9) requires that
a shareholder that acquires 30% or more of the target company's voting
rights must extend an offer to acquire all outstanding shares. A Takeover
Panel composed of experts engages in a variety of interpretive and discipli-
nary activities designed to coerce compliance with the Code. See id. at 2205.
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than by agencies of the legislative and executive branches of
government.5 The Principles of Takeover Defense Measures
on which the Guidelines rest, echo precepts that are en-
shrined in the Delaware case law: protecting and enhancing
corporate value and the interests of shareholders as a whole,
requiring full disclosure of the existence and details of the de-
fense to enable shareholders to make appropriate investment
decisions, and prohibiting takeover defenses that are "exces-
sive." 6 On the level of implementation, again drawing on Del-
aware jurisprudence, the Corporate Value Report discusses
ways to ensure and enhance the reasonableness of defensive
measures, including (by way of example) retaining the ability
to replace the board through a proxy contest, having indepen-
dent directors and advisors participate in formulating defen-
sive measures, allowing "chewable" poison pills, and disallow-
ing "dead hand" poison pills.7

This is not to suggest that the Corporate Value Study
Group or METI and the MOJ endorse the wholesale adoption
of Delaware takeover jurisprudence; clearly, they do not. For
example, Delaware law allows a corporation to stagger its
board of directors, but the Corporate Value Report and Guide-
lines recommend against staggered boards. Similarly, the Cor-
porate Value Report and Guidelines emphasize shareholder
approval of defensive measures more heavily as a means of en-
suring fairness, than does Delaware case law. And, the Corpo-
rate Value Report recommends against the direct transplanta-
tion of the Revlon doctrine in change-of-control situations, be-
cause of uncertainty (even in the U.S.) over what
circumstances trigger Revlon duties.8 Despite that, I believe it
accurate to say that the authors of the Corporate Value Report
and the Guidelines have concluded that the interests of the
Japanese business community and economy are best served by
adopting a set of principles that, in large measure, are derived
from, or influenced by, principles of Delaware takeover juris-
prudence.

5. Id. at 2194-98, 2204-07.
6. GUIDELINES, supra note 3, at 1-2.
7. Milhaupt, supra note 1, at 2196-97; CORPORATE VALUE REPORT, supra

note 2, at 78-102.
8. Milhaupt, supra note 1, at 2196 n.88.
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The evolution of Delaware takeover law, I submit, has les-
sons for Japan. Delaware's corporate takeover rules did not
come into existence overnight. They are the result of an evo-
lutionary process that began almost thirty years ago. They
were forged in a crucible of interacting and constantly chang-
ing economic, market, and legal forces within America's
unique institutional framework, and they continue to evolve.

The lesson that the Delaware experience teaches, I sub-
mit, is that we should not expect the Japanese "fair" rules,
whatever form they take, to remain static. In Japan, as in the
United States, the rise of hostile takeovers has also been de-
scribed as the result of "a process of interlinked market and
corporate law developments over the past decade." 9 Like the
U.S. during the mid-1980s, Japan's corporate and legal envi-
ronment has become conducive to hostile takeovers, with little
attention being paid to defensive measures available to Japa-
nese target company boards. 10 But now, Japanese policy mak-
ers have made a judgment to transplant portions of Delaware
takeover jurisprudence to Japan. The objective is to have in
place in Japan a set of rules that will prove immediately worka-
ble and will bypass the years of trial and error that character-
ized the American and Delaware evolutionary experience. At
this point no one can predict the outcome of that experiment,
or know whether or to what extent Japan may come to resem-
ble Delaware in developing its own takeover jurisprudence. 1

But what can be predicted, at least in my view, is that evolution
of some kind cannot be avoided. If history is any guide, Japan,
in developing "fair" takeover rules, will undergo its own
unique evolutionary experience.

In today's global economy, it is unavoidable that whatever
form of takeover rules Japan implements will be subject to the
same mega-economic forces and evolutionary process that oc-
curred in the United States. The only difference is that the
nature of that process will be shaped by Japan's own unique
institutional framework. 12 In the belief that Delaware's doctri-

9. Id. at 2175.
10. Id. at 2175-76.
11. Id. at 2209-10.
12. This insight is not unique to me, and has been expressed more ar-

ticulately by others. See William B. Chandler, III, Hostile M&A and the Poison
Pill in Japan: A Judicial Perspective, 2004 COLUM. Bus. L. REv. 45 [hereinafter
Chandler]. As Professor CurtisJ. Milhaupt described the process in his Sep-
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nal evolution may be a useful case study forJapan, the balance
of this Lecture is devoted to describing how, during the past
three decades, Delaware's own "fair" takeover rules came to
assume their present form.

II.
THE EMBRYONIC PERIOD:

THE LIMITATIONS OF DELAWARE'S TRADITIONAL REVIEW

STANDARDS AND THE QUEST FOR SUPERIOR ALTERNATIVES

A. The Traditional Standards: Business Judgment Rule and
Entire Fairness

The early (or embryonic) period of American takeover
law development spanned the period 1960 through 1985, from
the time that tender offers became part of a hostile acquirer's
toolkit in 196013 to the Unocal decision in 1985. During that
period, courts reviewing the legality of corporate manager
conduct had only two basic standards ofjudicial review as their
primary tools: the business judgment rule and the entire fair-
ness standard. The business judgment rule was applied to re-
view "due care" cases where the board was charged with mak-
ing a decision involving the corporation without being ade-
quately informed. Under business judgment review, it is

tember 2005 Lecture at the University of Michigan Law School, "[alt key
moments in the institutional transformation of the world's two largest econ-
omies, the corporate law became a focal point for a highly iterative process
of market innovation and strategic legal response... Japan will find its own
equilibrium point in this process of shifting expectations as it fits Delaware
takeover jurisprudence to the dictates of its own political economy."
Milhaupt, supra note 1, at 2214-15.

13. Before then, the primary tool was the proxy contest, which was regu-
lated primarily by federal law, specifically under the Securities Exchange Act
of 1934 (15 U.S.C. § 78 (2000)) and the SEC Proxy Rules (17 C.F.R.
§ 240.14a, et. seq), not by Delaware fiduciaryprinciples. A proxy contest in-
volves a solicitation by the hostile acquirer of proxies from the corporation's
shareholders sufficient to oust some or all members of the incumbent board
and install the candidates proposed by the acquirer. In such contests corpo-
rate management conducts a competing solicitation to win sufficient votes to
elect its own candidates. With rare exceptions, no state law fiduciary issue
was involved unless incumbent management invoked a defensive measure
other than to conduct its own counter-solicitation of proxies. For one such
exceptional case, see Schnell v. Chris-Craft Industries, Inc., 285 A.2d 437
(Del. 1971); see also Lerman v. Diagnostic Data, Inc., 421 A.2d 907 (Del. Ch.
1980).
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presumed that in making a business decision, "the directors of
a corporation acted on an informed basis, in good faith and in
the honest belief that the action was taken in the best interests
of the company." 14 Unless the plaintiff stockholder could pre-
sent evidence sufficient to overcome that presumption, the
courts would uphold the board's decision.

The only other standard of review, entire fairness, applied
in cases where the board or management was accused of act-
ing in a self-interested way, i.e., disloyally, or in bad faith. 15 In
those cases, directors and managers would have the exacting
burden of demonstrating that their actions or decisions were
entirely fair to the corporation and its stockholders, in terms
of both process and price. 16

Neither of those standards was particularly well suited or
responsive to the concerns presented by hostile takeovers, for
two reasons: (i) board resistance to hostile takeovers, particu-
larly tender offers, did not comfortably fit the paradigms envi-
sioned by those standards, and (ii) these standards created dis-
quieting risks of being either under or over-inclusive. The bus-
inessjudgment standard presupposes that the board is making
a "business judgment" that involves the business or assets of
the corporation. But, a tender offer by a hostile offeror made
directly to the shareholders to buy their stock was a transaction
that, in form at least, was solely between the offeror and the
stockholders, did not require board approval and arguably did
not involve the corporation's "business" at all.

The entire fairness standard did not quite fit the takeover
fact pattern either. That standard typically applied to transac-
tions that involved self dealing by a majority stockholder or
was approved by a board having a financial conflict of interest.
Yet, many corporate boards that approved defensive measures
against hostile tender offers had a majority of independent di-
rectors whose livelihoods (unlike those of "inside" directors)
would not be affected by the outcome of the hostile offer. In
such cases, no self-dealing in the classic sense was involved.

Moreover, these two standards, when applied, created a
risk of either over or under inclusion. Reviewing a takeover
defense under the entire fairness standard created a signifi-

14. Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984).
15. Chandler, supra note 12, at 3 n.52.
16. Weinberger v. UOP, Inc., 457 A.2d 701, 711 (Del. 1983).
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cant risk of being over-inclusive: that the defense would be in-
validated simply because the shareholders were being deprived
of an offer at a premium above the market price of the target
company stock. The result of applying the entire fairness stan-
dard would be to deprive target boards of the ability to protect
shareholders against coercive offers of the kind involved in
Unocal.17 On the other hand, reviewing a takeover defense
under the business judgment standard would almost invariably
guarantee its validity, thereby creating the risk of underinclu-
sion. Specifically, the result would be to give undue deference
to defensive decisions by a compliant board that, even though
acting in good faith and having no personal financial interest
in the matter, was servile to the views of senior managers who
did have a career-based self-interest in opposing an offer that,
viewed objectively, best served the shareholders' interests.

For these reasons, the hostile takeover phenomenon
caused the Delaware courts to embark on a quest for an im-
proved standard of review that would better address the com-
plexities of hostile takeovers and the complex motives driving
a target board's defensive responses. That quest is perhaps
best described as a process of experimentation, or trial and
error, that involved trying on different review standards for
size until settling upon standards that proved workable;
namely, the "intermediate" standards of review adopted in
cases decided in and after 1985.

B. The Quest For New Standards: Schnell and Cheff

Between 1960 and 1985, Delaware courts developed two
separate lines of Delaware cases, each of which articulated a
different standard for reviewing the validity of director de-
fenses against a hostile bid for control.

The first standard, articulated by the Delaware Supreme
Court in Bennett v. Propp18 and Schnell v. Chris Craft Industries,
Inc.,19 was that the use by directors of the corporate machinery
for the sole or primary purpose of maintaining themselves in
control, even if legally possible, is inequitable and will not be
allowed to stand. In Schnell, the defense stricken by the Court
was a board amendment of the corporation's by-laws to move

17. Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946 (Del. 1985).
18. Bennett v. Propp, 187 A.2d 405, 408 (Del. 1962).
19. Schnell v. Chris Craft Industries, Inc., 285 A.2d 437 (Del. 1971).
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the stockholder meeting to a date five weeks earlier to ob-
struct the legitimate efforts of dissident stockholders who were
seeking to undertake a proxy contest to remove the incumbent
board.20 In Schnell, the Supreme Court also affirmed the
Court of Chancery's "primary purpose" test announced in Con-
dec Corp. v. Lunkenheimer Co.21 In Condec that court invalidated
the issuance of stock by the board to a third party, in a transac-
tion that had little or no economic value to the company, yet
diluted below 51% the recently acquired controlling interest
of a new stockholder. The result of that diluting transaction
was to keep the incumbent board in control. The Court held
that although issuing stock to raise capital is a proper purpose,
issuing stock to retain control, is an improper purpose and a
breach of fiduciary duty.

2 2

I pause here to note that the "primary purpose" test an-
nounced in Condec is remarkably similar to Japan's current
"rule of primary purpose" under which issuing "new shares to
third parties during a takeover contest is interpreted as illegal
if the maintenance of control over a company is the only or
primary purpose . . . [but] is ruled legal if there is a fundrais-
ing purpose." 23 Delaware's experience with the "sole or pri-
mary purpose" test may be instructive for Japan, because al-
though that test was an improvement, it was not a solution. By
focusing on the motives underlying board defensive action,
the "sole or primary purpose" test better fit the paradigm,
since self-interested board decisions do not receive automatic
deference and indeed will usually be proscribed. But, that test
also had a major practical drawback: divining a person's sub-
jective motive is an elusive inquiry, and establishing that a
board's sole or primary purpose was entrenchment in office
created significant problems of proof.

20. That test was later refined to mean that where directors manipulate
the corporate machinery for the sole or primary purpose of perpetuating
themselves in office, the manipulative action will be invalidated. Pogostin v.
Rice, 480 A.2d 619, 627 (Del. 1984) and cases cited therein. In Pogostin,
proof of a "perpetuation-in-office" purpose was described by the Court as
sufficient to overcome the business judgment rule presumption that would
otherwise apply to the board's decision to take defensive measures. See id. at
627.

21. Condec Corp. v. Lunkenheimer Co., 230 A.2d 769 (Del. Ch. 1967).
22. Id. at 775 ("[S] hares may not be issued for an improper purpose such

as a takeover of voting control from others.").
23. CORPORATE VALUE REPORT, supra note 2, at 84.
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A different, somewhat more objective, standard evolved in
a second line of cases that include Kors v. Carey24 and Cheff v.
Mathes.25 In those cases, the target company boards were sued
for damages for approving a repurchase, by the target corpora-
tion at a premium over market price, of a block of stock previ-
ously purchased by a dissident stockholder as a toehold to
mounting a hostile bid for control. The claim was that the
target company directors had improperly expended corporate
funds for the purpose of perpetuating themselves in office. In
both cases the courts rejected that claim, holding that al-
though a target company board may not lawfully expend cor-
porate funds to buy a dissident's shares to perpetuate itself in
control, an exception arises where the target company board
concludes in good faith that the continued presence of the
dissident poses a clear threat to the board's corporate policy.
From these cases came the principle, later enshrined in Uno-
cal, that the board is entitled to defend the corporation against
a dissident if it has "reasonable grounds to believe that a dan-
ger to corporate policy and effectiveness existed . . ."26

The "policy dispute" test approach had the virtue of being
more objective than the "sole or primary purpose" inquiry, but
it was not a panacea either. Any contested takeover could
plausibly be viewed as a "policy dispute" over how the target
company should be managed in the future, because in almost
every case the acquirer will have a business plan that differs
from the policy being pursued by incumbent management.
The ease with which every contested takeover could be ex-
pressed in terms of a "policy dispute" suggested that this ap-
proach could result in almost every takeover defense being up-
held.

24. Kors v. Carey, 158 A.2d 136 (Del. Ch. 1960).
25. Cheff v. Mathes, 199 A.2d 548 (Del. 1964).
26. Cheff 199 A.2d at 555. Elsewhere in its opinion, the Supreme Court

described the board's mindset as a belief "with justification, that there was a
reasonable threat to the continued existence of [the target corporation], or
at least existence in its present form." Id. at 556. In Kors v. Carey, the Court
stated that the directors may "adopt a valid method of eliminating what ap-
pears to them a clear threat to the future of their business by any lawful
means... Thus, it is established in Delaware that directors may validly spend
corporate funds for the defense of corporate policy in a proxy fight . ." Kors,
158 A.2d at 141 (emphasis added).

[Vol. 2:323
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Accordingly, the quest for a better standard for reviewing
takeover defenses continued. The challenge was to craft a
standard that, at the same time, could (i) thwart defensive tac-
tics motivated by management self-interest, (ii) protect defen-
sive tactics motivated by an effort to secure the best value for
the shareholders, and (iii) uncover defensive tactics beingjus-
tified as in the shareholders' best interests yet in reality cloak-
ing self-interested behavior.27 Any set of "fair rules" for take-
over defenses would have to satisfy, at a minimum, these crite-
ria.

The need for a solution took on added urgency when
there surfaced two core issues that were hotly debated but as to
which there was no consensus: (1) who should hold the power
to decide whether to accept an unsolicited takeover bid - the
stockholders or the board;2 s and (2) which branch and institu-
tion of government - the executive, legislative or judicial -
should decide the first question? In the United States, the sec-
ond issue was resolved, largely by default, by state courts, and
most often by the Delaware courts, because no other govern-
mental institution asserted an interest in regulating this
field.29 The first question was answered by Delaware cases de-

27. Ronald J. Gilson, The Poison Pill in Japan: The Missing Infrastructure,
2004 COLUM. Bus. L. REv. 21, 31 (2004) [hereinafter Gilson].

28. The debate was driven in the U.S. by two interest groups having dia-
metrically opposite views. Id. Takeover defense lawyers (and some academ-
ics) argued that board decisions with respect to tender offers should be
treated like any other board decision concerning an acquisition proposal
and that the business judgment rule should locate the power to deploy de-
fensive tactics with the board. See Martin Lipton, Takeover Bids in the Target's
Boardroom, 33 Bus. LWYR. 101, 103-104 (1979). See also Stephen M. Bain-
bridge, Director Primacy in Corporate Takeovers: Preliminary Reflections, 55 STAN.
L. REV. 791 (2002). The plaintiffs bar, and many academics, took the posi-
tion that shareholders should ultimately decide whether a hostile bid will
succeed, and that the target board should take a passive role. See Frank H.
Easterbrook & Daniel R. Fischel, The Proper Role of a Target's Management in
Responding to a Tender Offer, 94 HARV. L. REV. 1161 (1981). See also RonaldJ.
Gilson, A Structural Approach to Corporations: The Case Against Defensive Tactics
in Tender Offers, 33 STAN. L. REv. 819 (1981).

29. Gilson, supra note 27, at 32. As Chancellor Chandler stated at the
June 2003 Symposium on "Hostile M&A and the Poison Pill in Japan":

With minor exceptions, the United States Congress had shown no
interest in adopting a statutory framework to regulate corporate de-
cision-making. The [SEC] also expressed no interest in regulating
takeover defenses such as the poison pill. Moreover, the United
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cided in 1985 and thereafter - Unocal and Revlon3 - which
adopted a new analytical framework - the so-called "interme-
diate" standards of review. Those cases established that the
target company board, constrained by principles of fiduciary
duty and policed by the courts, should have the power to de-
cide whether a hostile offer would succeed. 31 Those principles
were then applied, that same year in Moran v. Household,3 2 to
uphold perhaps the most potent anti-takeover defense yet de-
vised: the poison pill.

III.

THE GROUND-BREAKING PERIOD: 1985 TO 1995

A. Unocal and Revlon

Against this backdrop, the Delaware courts, between 1985
and 1990, announced new, unprecedented standards for de-
termining how the court should view and regulate board re-
sponses to hostile offers for Delaware corporations. First in
Unocal, the Delaware Supreme Court upheld a competing self
tender by the target company for its own shares, in exchange
for the target's senior debt as a defensive measure against a
two-tiered coercive hostile tender offer. That senior debt was
valued at $72 per share, and worth more than the $54 package
of cash (at the front end) and subordinated junk bonds (at the

States Supreme Court had essentially sidelined federal judges and
state legislatures with respect [to] such corporate governance mat-
ters. Almost by default, state courts were left to fill this void and
create dependable ground rules governing when corporate
boards... might employ takeover defenses.., to deter, thwart, slow
down or even stifle an ever increasing wave of hostile acquisitions
... As the state of incorporation of a substantial majority of United
States corporations, Delaware was thrust into the forefront to de-
velop these ground rules.

Chandler, supra note 12, at 49-50 (citations omitted).
30. Revlon, Inc. v. MacAndrews & Forbes, 506 A.2d 173 (Del. 1986). A

third arguably intermediate standard of review, the "compelling justifica-
tion" test announced in Blasius Industries v. Atlas Corp., 564 A.2d 651 (Del.
Ch. 1985), was also announced during this same period. Because of space
limitations, that review standard, and its implications for Japan, are not dis-
cussed in this Lecture.

31. See Gilson, supra note 27, at 32 ("In the end, it was the court's role to
decide who would police management's conduct in a hostile takeover. Not
surprisingly, they chose themselves . . . ") (footnotes omitted).

32. Moran v. Household Int'l, Inc., 500 A.2d 1346 (Del. 1985).

[Vol. 2:323



JAPAN'S NEW AN-1TTAKEOWER DEITENSE GUIDELINES

back end and worth far less than $54) being offered by the
hostile acquirer. The critical feature of the defensive self-
tender was that it was discriminatory; that is, it was available to
all target company shareholders except the hostile bidder,
which owned 14% of the outstanding target shares.

The Delaware Court of Chancery enjoined the defense on
the basis that all shareholders of the same class (including the
hostile bidder) must be treated equally. Reversing the injunc-
tion and rejecting that view, the Delaware Supreme Court held
that the board had the power and the duty to defend "the cor-
porate enterprise, which includes stockholders, from harm
reasonably perceived, irrespective of its source[,] ... whether
a threat originates from third parties or other shareholders. '33

In discharging that duty, the Unocal Court held, the board may
deal with its own stockholders selectively and the board's de-
fensive actions will receive business judgment review protec-
tion, but only if the board is able to satisfy a two part test. First,
the directors must show that they had reasonable grounds to
believe that a danger to corporate policy and effectiveness ex-
isted, because of another person's stock ownership - a bur-
den satisfied by a showing of good faith and reasonable investi-
gation. Second, the directors must show that the defensive
measure was not disproportionate, i.e., was reasonable in rela-
tion to the threat posed.

The Unocal standard was a conceptual breakthrough and
a significant evolutionary advance toward the goal of crafting
"fair" takeover rules, for at least two reasons.

To begin with, Unocal squarely confronted the problem
that hostile takeovers generated a unique paradigm that
neither the business judgment nor the entire fairness standard
of review was well suited to address. The unique feature of
that paradigm was the "omnipresent specter that a board may
be acting primarily in its own interests rather than those of the
corporation and its shareholders." 34 What the Court was
describing was a potential - but not actual -conflict that is
too elusive to warrant entire fairness review, yet is too disquiet-
ing to bestow automatic business judgment deference. Unocal
solved that problem by crafting an intermediate standard of
reasonableness - one that falls between the highly deferential

33. Unocal, 493 A.2d at 954-55.
34. Id. at 954.
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business judgment and the highly intrusive fairness review
standards, and that requires the board to establish the reason-
ableness of its actions to the satisfaction of a reviewing court.

In addition, Unocal sidestepped the limitations of the "sole
or primary purpose" and the "policy dispute" tests, while simul-
taneously incorporating their strengths. The Court validated
that target boards should be empowered to adopt defensive
measures to protect the corporate enterprise against threats to
its policy, so long as their sole or primary purpose is not to
maintain themselves in control. Indeed, much of Unocal's lan-
guage to that effect comes directly from Cheff v. Mathes. At the
same time, however, Unocal recognized, on the more practical
level, the institutional limitations of courts in fathoming a
board's subjective purpose. The solution - and critical inno-
vation -of Unocalwas to objectify the purpose inquiry by rede-
fining it into two elements - cognizable threats and propor-
tionate responses - both of which lend themselves to objec-
tive treatment.

As we know, the Corporate Value Report and the Guide-
lines endorse many of these principles decided by Unocal and
its predecessors. Included are the principles that takeover de-
fenses must be "reasonable," should be approved insofar as
they are designed to enhance corporate value and not for en-
trenching corporate management,35 should "not be excessive
but proportional to threats, '36 and must involve target boards
making a diligent investigation of the hostile offer and of-

35. CORPORATE VALUE REPORT, supra note 2, at 25, 84. See also GUIDE-

LINES, supra note 3, pt. IV(3) at 8 n.6 ("When implementing takeover de-
fense measures, the board of directors must reasonably determine that the
threat to shareholder interests exists. In addition, the board of directors
must reasonably ensure that the defensive measures implemented are rea-
sonable in relation to the threat posed and not excessive to the threat
posed."). One of the Unocal principles, that a target board may adopt a de-
fensive measure that discriminates against a stockholder that poses the
threat, remains problematic under Japanese corporate law. See Satoshi Ka-
wai, Poison Pill in Japan, 2004 COLUM. Bus. L. REv. 11, 13-16 (2004); GUIDE-
LINES, supra note 3, pt. IV(3) at 7 n.4 ("Takeover measures that do not treat
all shareholders equally can be introduced without running counter to the
principle of shareholder equality by utilizing any of the following methods
(i) through (iii) specified in the Commercial Code"); Id. pt. IV(3) at 7
n.4(ii) ("Issuance of new shares or stock acquisition rights to shareholders
other than the acquiring person").

36. CORPORATE VALUE REPORT, supra note 2, at 88.
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feror.37 In addition, the Guidelines specifically identify the co-
ercive, two-tiered takeover bid at issue in Unocal as an example
of a defense against which it is proper to adopt a defensive
measure.

38

But, what is of utmost importance, and must be kept in
mind in transplanting Unocal concepts to Japan, is that Unocal
did not occur overnight. It was the result of a 25 year evolu-
tion in corporate law, its principles are still evolving, and those
principles, in whatever form they are adopted initially, should
be expected to undergo a similar evolutionary process in Ja-
pan.

The Unocal standard did not remain static, but began to
evolve almost immediately. In 1985, following Unocal, the Del-
aware Supreme Court confronted a somewhat different fact
pattern in Revlon. There, the target board initially employed
defensive measures against a hostile takeover, but later de-
cided to sell the company to a "white knight." In its agree-
ment of sale with the "white knight," the target board agreed
to several "deal protection" provisions, including a "crown
jewel" asset lockup, a "no-shop" provision, and a termination
fee. These devices were designed to discourage competitive
bidding for the target by the hostile bidder or anyone else.

Applying Unocal, the Supreme Court in Revlon announced
a variation of its Unocal doctrine: that where the target board
decides to sell or break-up the company, the only reasonable
response is to achieve the highest immediate value available
for the benefit of the stockholders. This meant that the target
board may not agree to deal protection measures that create
obstacles to receiving higher bids, even by the initial hostile
bidder that the board would prefer to ignore. Applying that
rule to the deal protection measures before it, the Supreme
Court held that although asset lock-ups and no-shop clauses
were not invalid per se, they were invalid in that specific case.
The reason was that those devices inhibited, rather than en-

37. Id. at 56.
38. GUIDELINES, supra note 3, pt. IV(l) at 4-5 n.l(ii) ("Defensive mea-

sures to prevent coercive, two-tiered takeovers (takeovers which coerce
shareholders into accepting a higher price front-end offer by setting unfa-
vorable terms or not specifically indicating terms for the back-end of the
transaction, without offering to buy all shares at the front end).")
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hanced, competitive bidding, and therefore disserved the
stockholders' interests in receiving the highest available value.

Although the Court in Revlon articulated the Revlon stan-
dard as a special application of Unocal, Revlon soon evolved
into a distinct intermediate standard of review, totally separate
from Unocal. As for its relevance to Japan, the critical value
enshrined by Revlon - the overriding importance of the share-
holders receiving the highest value when their company is be-
ing sold - is also a cardinal principle embraced by the Corpo-
rate Value Report and the Guidelines.3 9

B. The Poison Pill and Moran

The Unocal case also set the stage for judicial review of the
most potent takeover defense yet developed: the "rights plan"
or "poison pill." A rights plan involves the automatic distribu-
tion to existing stockholders of stock acquisition rights or war-
rants of the target company where an acquirer purchases (for
example) 20% of the target's stock without board approval.
Once triggered, those newly activated rights permit existing
stockholders - other than the hostile acquirer - to purchase
(for example) two target shares for the price of one, thereby
massively diluting the hostile acquirer's ownership percent-
age.40 The very prospect of such massive dilution deters the
hostile acquirer from buying stock in an amount that exceeds
the "triggering" percentage. All rights plans have a provision
that enables the board to "redeem" the rights even after they
are triggered, for a very nominal sum (say, one penny per
share).

The validity of the poison pill was decided the same year
as Unocal (1985) in Moran v. Household International, Inc. In

39. GUIDELINES, supra note 3, pt. III at 3. ("Takeover defense measures
should conform to the following principles ... [including the] principle of
protecting and enhancing corporate value and the interests of shareholders
as a whole."); CORPORATE VALUE REPORT, supra note 2, at 60-61. See also
GUIDELINES, supra note 3, pt. IV(1) at 5 n.2 ("[I]f a competing, unsolicited
proposal is received after the board has already agreed to a friendly take-
over, the directors have a fiduciary duty to evaluate the competing proposal
in good faith. It is not appropriate for a corporation to implement takeover
defense measures that deprive shareholders of the opportunity to consider
competing proposals unless there are reasonable grounds").

40. Chandler, supra note 12, at 49; CORPORATE VALUE REPORT, supra note
2, at 61.
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Moran the Delaware Supreme Court held that adopting a
poison pill as a pre-planned defense before there is any spe-
cific hostile bid for the target company is reasonable under
Unocal. The Court reasoned that where no actual hostile take-
over bid is being made, the only Unocal "threat" is the possibil-
ity of a hostile bid in the future, a threat that is relatively mild.
And, adopting a rights plan, without more, is a proportionate
response because (1) the rights are triggered only if there is an
actual hostile bid where the bidder acquires shares in an
amount that exceeds the threshold percentage, (2) if the tar-
get board refuses to redeem the rights, the courts will deter-
mine, at that time and under Unocal, whether or the board's
refusal to redeem is a breach of fiduciary duty, and (3) if the
board's refusal to redeem the rights is upheld and the bid is
defeated, nothing in the rights plan prevented the stockhold-
ers from replacing the incumbent board at the next annual
stockholders' meeting.

Much of Moran and its reasoning, and in particular, the
poison pill, is endorsed by the Guidelines, which emphasize
that the rights plan must be reasonable and not unfair. The
Guidelines propose specific features to ensure that the defense
is reasonable: (a) where possible, shareholders should approve
the rights plan in advance, based on full disclosure of the
rights plan's purpose and its potential disadvantages; (b) if the
poison pill is adopted by board resolution, the pill should con-
tain a mechanism that enables the defensive measure to be
removed promptly by the board, guided by the advice of inde-
pendent experts and directors; and, in all events, the share-
holders' ability to replace the board at a single general share-
holders' meeting must be preserved; (c) there should be no
unreasonably unequal treatment of shareholders other than
the acquiring person; and (d) the pill should contain terms
that enable shareholders to respond to a tender offer based on
their own judgment. 41 An example is a "chewable pill" that
would automatically be withdrawn or redeemed if the offer sat-
isfies certain objective criteria relating to adequacy of price
and structure. In any event, a court should ultimately deter-
mine the reasonableness and fairness of a rights plan or any
other defensive measure. 42

41. GUIDELINES, supra note 3, pt. V at 8-14.
42. Id. at pt. V(2) at 10.

20061
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C. Unocal and Revlon Evolve: Unitrin, Paramount v. QVC,
and Omnicare

The Unocal and Revlon principles also did not remain
static. Given the highly general nature of those new concepts,
and the dynamics of the U.S. market for corporate control, it
was predictable that bidders and target boards would employ
novel hostile bid and defensive structures designed to test the
limits of those new doctrines and how the Delaware courts
would apply them. As a result of those forces, ten years later
the Delaware Supreme Court reevaluated the standards it had
articulated in Unocal and Revlon, and in new fact settings.

Unocal had generated two important questions that
needed an answer: (1) can a hostile offer that is not structur-
ally coercive and that is fairly priced be a "threat" to which the
target board may respond by adopting a defensive measure,
and (2) to what extent will the courts defer to a board decision
to adopt a defensive measure, and at what point will the court
declare the defensive measure "disproportionate?" Those
questions were answered in Unitrin. In that case, the target
board rejected a non-structurally coercive offer because of an-
titrust concerns, and adopted a defensive stock repurchase
plan that would increase the percentage of stock owned by the
target board. The Court of Chancery invalidated the defense
as disproportionate, because (among other reasons) the target
company already had an "arsenal" of available defenses (in-
cluding a poison pill and a supermajority voting requirement
to approve a merger), such that to adopt yet another defense
(the stock repurchase) was "excessive."

The Supreme Court reversed, and in its opinion an-
nounced two important rulings. First, the Court held that
even a structurally fair offer could constitute a "threat" under a
theory of "substantive coercion," i.e., that stockholders might
not understand (or mistakenly not believe) the board's rea-
sons for rejecting the hostile offer. Second, the Court held
that the trial court had applied an incorrect standard in find-
ing that the stock repurchase was a "disproportionate" de-
fense.

The Supreme Court then announced a new, two-part stan-
dard for determining proportionality. First, the defense must
be neither draconian (that is, preclusive of future bids or
proxy contexts), nor coercive (that is, it must not force share-

[Vol. 2:323



JAPAN'S NEW ANTITAKEOVER DEIENSE GUIDELINES

holders to choose management's alternative transaction). If
the defense is draconian in either respect, it is invalid. If the
defensive measure is not draconian, it must then pass a second
test: the court must find that the defense falls within a "range
of reasonableness." What the Supreme Court meant by that
term is that a target board will normally have available a range
of possible defensive choices, any one of which might be "rea-
sonable." The choice of what specific defensive measure to
adopt is often a matter of judgment that should be respected,
unless the defense clearly falls outside that range of reasonable
choices. On the facts before it, the Unitrin court held that the
stock purchase plan was neither preclusive nor coercive.
Moreover, the fact that the target had other available defenses
did not, ipsofacto, place the stock repurchase plan outside the
range of reasonable alternatives.

Unitrin's modified proportionality test represented a ma-
jor evolution of the Unocal standard. That modification re-
duced the power of courts to overturn target board defensive
measures, and enlarged the discretionary power of target
boards, by moving the "enhanced scrutiny" form of intermedi-
ate review closer to the business judgment form of review.

The Corporate Value Report embraces for Japan the Uni-
trin principles that a takeover defense should not be coercive
or preclusive. 43 The Report also appears to endorse the con-
cept of "substantive coercion," i.e., "where due to lack of suffi-
cient information, shareholders have a mistaken conception of
a takeover proposal that might harm corporate value, and ac-
cept the proposal. '44 The Report and Guidelines do not, how-
ever, recommend giving the directors the degree of discretion
that is implicit in the "range of reasonableness" formula. In-
stead, they emphasize that there be a greater opportunity for
shareholders to approve the defensive measures, either in ad-
vance, or periodically thereafter through "sunset" provisions. 45

43. CORPORATE VALUE REPORT, supra note 2, at 88 ("As a general rule,
defensive measures should not treat general shareholders other than the ac-
quirer discriminately (no coerciveness), and should ensure that they do not
take away shareholders' fundamental right to choose (no exclusion).").

44. Id. at 36, 53, 88.
45. GUIDELINES, supra note 3, pt. IV(2) (2) (i) at 6. See also id. pt. V(1) (2)

at 9-10
[T]o improve reasonableness, shareholders should be able to ter-
minate the stock acquisition rights, etc. by replacing the board at
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During this same period, a parallel evolution of the Revlon
standard also took place. The 1985 Revlon decision had gener-
ated a host of important issues. More specifically: (1) what
transactions will trigger the application of Revlon, and in par-
ticular, is Revlon triggered where the target board commits the
target company to a transaction involving a change of control,
even if the company is not formally put up for sale; (2) pre-
cisely what duties does Revlon impose on the target board in
seeking the highest price or value; and (3) what does "highest
value" mean - highest immediate value or highest value in
the long run? Those questions were answered in the Supreme
Court's 1994 opinion in Paramount v. QVC46, which an-
nounced certain principles that appear in the Corporate Value
Report and the Guidelines.

Paramount v. QVC was a contest between two bidders,
Viacom and QVC, to acquire Paramount, the film and en-
tertainment company. The board of the target company (Par-
amount) preferred to deal with Viacom, and entered into an
acquisition agreement that would transfer control from the
public shareholders to Sumner Redstone, Viacom's CEO, who
would have 70% voting control over the combined company.
The Viacom merger agreement contained formidable deal
protection devices that were designed to deter competitive
bids, including: (i) a "no shop" clause that prevented the tar-
get board from communicating with any other bidder about its
bid, (ii) a $100 million termination fee payable to Viacom if
any other bidder acquired the company, and (iii) a "lock-up"
stock option that allowed Viacom to acquire almost 20% of the
target's stock by paying with a subordinated five year Viacom
promissory note and only 10% of the purchase price in cash.

QVC then entered the picture and started a bidding war.
QVC also filed a Court of Chancery action to enjoin the

one general shareholders meeting . . . [R]easonableness is in-
creased by, for example, requiring the periodic approval of the
stock acquisition rights, etc. at a general shareholders meeting after
the issuance.

The Delaware case law is, however, congruent with the Guidelines insofar as
it holds that where shareholders have approved a takeover defensive mea-
sure, the defense will not be subject to judicial review under Unocal. See Wil-
liams v. Geier, 671 A.2d 1368 (Del. 1996).

46. Paramount Communications, Inc. v. QVC Network, Inc., 637 A.2d 34
(Del. 1994).
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Viacom deal from proceeding, and to invalidate the deal pro-
tection measures in the Viacom merger agreement. At the
end of the bidding, QVC's offer was worth over $1 billion
more than Viacom's. Despite that, the target board chose the
Viacom transaction on the basis that it was a strategic "merger
of equals," as distinguished from a sale of the company, and
that it would create greater long-term value than would a
merger with QVC. Moreover, the target company board was
advised that it was legally free to choose the lower priced deal
because Revlon would not apply to a "change of control" trans-
action that did not involve a sale or breakup of the company.

Rejecting the board's reasoning, the Delaware courts in-
validated the Viacom merger agreement and enjoined the
Viacom transaction. In so doing, the Supreme Court clarified
the Revlon standard, the nature of the duties that standard im-
poses on target boards, and the role of a reviewing court.
First, the Supreme Court held, Revlon applies to any transac-
tion that involves a change in control (which includes but is
not limited to, a formal sale), or a breakup of the company.
Therefore, target boards are not free to reject a higher priced
offer, or to agree to deal protection measures (such as the ter-
mination fee and the lock-up stock option) that would deter
other bidders from offering a higher value deal.

The Court also held that Revlon requires the target board
to seek the highest available immediate value, and to inform it-
self with whatever information it needs to value the competing
bids and then compare those bids to decide which offers the
highest value. That meant that the target board in Paramount
could not agree to the Viacom "no shop" provision that would
contractually prevent the board from informing itself of poten-
tially superior offers.

Third (the Court held), the courts will review the reasona-
bleness of the board's choice of transaction, both as to process
and price, with the board having the burden of proving that its
decision was reasonable in both respects. But (the Court em-
phasized), in attempting to determine what bid represents the
highest available value, the board does not have to make a per-
fect decision, only a reasonable one. As the Court held in Uni-
trin, on matters of judgment, any decision that falls within a
"range of reasonableness" will be upheld.
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Reasonableness of process, which is one of the values that
underlies Paramount v. QVC, is also endorsed in the Corporate
Value Report and the Guidelines, albeit in the context of as-
sessing the reasonableness of defensive measures. The Report
observes that a reasonable takeover defense is one that gives
shareholders "the opportunity to [compare] ... the acquirer's
takeover proposal and the existing management's proposal
. . ."47 It also emphasizes the importance of the "due diligence
and neutrality of the [board's] evaluation process . . ."48

Those same process concerns are present where the target
board, in a transaction reviewable under Revlon, must ade-
quately inform itself to compare, and then choose between,
two competing acquisition bids.

This part of the lecture would be incomplete if I did not
mention a recent development of the Revlon doctrine that oc-
curred only two years ago - a development that will likely re-
quire further clarification. To set the context, the "lock-up"
provisions in Revlon and QVC were invalidated in those cases
because they contractually prevented the target board from
choosing the bid that offered the highest available value for
stockholders. The M&A community believed, however, that in
at least one circumstance it would be permissible to com-
pletely lock up a deal. 49 That is, where the target board, after
a diligent, good faith effort to obtain a deal offering the high-
est available value, is reasonably satisfied that (i) it has ob-
tained such a transaction, and that no better deal will material-
ize, and where (ii) for the transaction to occur, the bidder of-
fering the best deal demands a complete "lock-up." In those
circumstances, it was thought, the purpose of the Revlon stan-
dard is fulfilled and a lock-up can be used where necessary to
preserve the highest value-creating transaction.

That belief was thrown into doubt by the Delaware Su-
preme Court's recent 3-to-2 decision in Omnicare Inc. v. NCS
Healthcare, Inc.50 The target company in Omnicare was a Dela-
ware corporation, 65% of whose stock was owned by two of the
company's four directors. The target company was in default

47. CORPORATE VALUE REPORT, supra note 2, at 40.
48. Id. at 55.
49. The case law clearly so implied. See Mills Acquisition Co. v. MacMil-

lan, Inc., 559 A.2d 1261 (Del. 1988).
50. Omnicare Inc. v. NCS Healthcare, Inc., 818 A.2d 914 (Del. 2003).
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on $350 million in debt, and in serious financial difficulty.
The solution, the board decided, was to sell the company, but
despite the efforts of two investment banks, only one bidder
(Omnicare) was willing to bid. Omnicare, however, insisted
on an asset sale in bankruptcy at a price that would not be
sufficient pay off the debt. The board rejected that proposal
and continued its search.

Later, a second bidder (Genesis) materialized. Genesis
offered to buy the target without requiring it to file for bank-
ruptcy, and at a price that would enable it to pay all the debt,
with $20 million available for the common stockholders.

The first bidder (Omnicare) then reappeared with a mod-
ified offer: to pay off all the debt (outside of bankruptcy), plus
$3 per share for the common stockholders, all subject to com-
pleting due diligence. The problem was the due diligence
condition created a risk that the Omnicare transaction would
not close, and a resulting risk that the Genesis transaction -
which did not have that condition - would be lost, thereby
leaving the target company at the end of the day with no trans-
action. Because that risk was unacceptable, the target board
rejected Omnicare's offer.

The target board then negotiated an agreement with Gen-
esis to increase by 80% the amount it would pay the common
stockholders. Genesis, however, insisted on two conditions:
(1) the Genesis transaction must be submitted to the target
company shareholders for a vote, and (2) the two directors
that owned a majority of the stock must agree to vote for the
Genesis deal and grant Genesis an irrevocable proxy to cast
that vote at the shareholders' meeting. Those conditions, in
effect, would lock up the Genesis deal, making its approval a
foregone conclusion. Balancing the uncertainty of the Omni-
care offer against the potential loss of a certain (but slightly
lower-priced) Genesis deal, the target board (including the
two majority stockholder-directors) concluded that the only
reasonable alternative was to approve the Genesis transaction.
The board then signed a merger agreement with Genesis.

Omnicare then increased its bid to $3.50 per common
share, yet still subject to completion of due diligence. Despite
the target board's emphatic request that the due diligence
condition be dropped, Omnicare refused to do so. The target
board concluded that because of the due diligence condition,
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Omnicare's offer was sufficiently uncertain of consummation
that it was not a "superior proposal" which would entitle the
board to terminate the Genesis agreement. Accordingly, the
target board again rejected the Omnicare proposal.

Omnicare then renewed its bid, but this time it dropped
the due diligence condition. The target board then withdrew
its recommendation that shareholders approve the Genesis
deal, but the board was still contractually required to submit
that deal to its shareholders, whose approval was a foregone
conclusion since the two majority shareholders were contrac-
tually bound to approve it.

Omnicare filed a lawsuit in the Court of Chancery to en-
join the Genesis deal on the ground that the target board had
violated its fiduciary duty by agreeing to a "locked up" transac-
tion, where the merger agreement contained no "fiduciary
out" clause that would permit the board to terminate that
(Genesis) transaction in favor of a superior proposal. The
Court of Chancery denied the injunction, holding that in
these circumstances the board had reasonably concluded that
the best available transaction was the Genesis deal, which
would never have been agreed to had the target board insisted
upon a "fiduciary out" clause.

In a rare 3-to-2 split decision, the Supreme Court re-
versed. The majority held that the target board had breached
its fiduciary duty by approving a locked-up transaction that
had no "fiduciary out" clause in the merger agreement. The
dissenting opinion (by then-Chief Justice Veasey and current
ChiefJustice Steele) argued that under any standard of review,
the target board breached no duty by rejecting the Omnicare
proposal and agreeing to "lock up" the Genesis transaction.
Omnicare had ample opportunity to drop its due diligence
condition before the Genesis agreement was signed, but re-
fused to do so, which justified the board choosing the lower-
priced, but certain, Genesis deal that, without the lock-up,
would never have gone forward.

Omnicare has been quite controversial in the U.S. M&A
community, and, given the 3-2 split and the later replacement
of two of the five Justices who decided that case, may generate
more litigation to clarify whether its holding still represents
Delaware law. As for how that issue would be resolved in Ja-
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pan, at this point we can only conjecture how ajapanese court
would decide it.

IV.
POST-MORAN PILL JURISPRUDENCE: 1995 AND AFrER

I conclude with a subject that is perhaps of most immedi-
ate relevance to Japan: how the Delaware "fair rules" gov-
erning the poison pill evolved after Moran.51 I say that because
the Corporate Value Report and the Guidelines discuss exten-
sively how the deployment of this formidable anti-takeover
weapon should be regulated in Japan.

Once Moran settled the issue of whether a target board
could permissibly adopt a poison pill, the next question be-
came: under what circumstances would the directors, as fiduci-
aries, be required to redeem the pill in the face of a specific
hostile takeover proposal? That issue was litigated, in Dela-
ware and elsewhere, during the second half of the 1980s. The
result was that courts were extremely reluctant to order target
boards to redeem poison pills, because the prudent use of the
pill had proved, in most cases, beneficial to shareholder inter-
ests, since it often resulted in higher bids that culminated in a
transaction on terms superior to the initial hostile offer.

Once it became clear that the prospect for a judicially-
mandated redemption of the poison pill was unlikely, hostile
bidders needed to - and did - develop a different response,
which was the next step in the evolution of takeover strategy.
That response was to mount a tender offer coupled with a
proxy solicitation to remove the incumbent directors and re-
place them with the bidder's nominees who, after assuming
office, would redeem the pill.52 Because that strategy would
enable hostile bidders to effect an "end run" around the
poison pill, target company boards developed counterstrate-
gies. With two exceptions (the "dead hand" and "slow hand"
pills), those counterstrategies proved successful where, for ex-
ample, the target board's response was to amend the by-laws to
delay an annual shareholders' meeting to a later permitted

51. Much of the post-Moran history related here is set forth in Carmody v.
Toll Bros., Inc., 723 A.2d 1180, 1186-87'"(Del. Ch. 1998).

52. See Unitrin Inc. v. Am. Gen. Corp., 651 A.2d 1361, 1379 (Del. 1995).
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date, to enable the board to explore alternatives to the hostile
offer (but not entrench themselves).53

On the other hand, those counterstrategies failed where
the goal was to stop the proxy contest (and, as a consequence,
the hostile offer) altogether. Thus, where the target board's
response to a proxy contest (coupled with a tender offer) was
(i) to move the shareholders' meeting to a later date to enable
the target board to solicit revocations of proxies to defeat the
apparently victorious dissident group,54 or (ii) to expand the
size of the board, and then fill the newly-created position so
that the incumbents would retain control of the board irre-
spective of the outcome of the proxy contest,55 those re-
sponses were declared invalid.

The lesson from this experience was that a target com-
pany board, facing a proxy contest coupled with a hostile
tender offer, may employ non-preclusive defensive measures
to give the board sufficient time to explore transactional alter-
natives. What the target company board cannot do, however,
is erect defenses that would preclude a meaningful proxy con-
test altogether or improperly bend the rules to favor the
board's continued incumbency. Given those limitations, it
soon became apparent that the only defensive measure that
could deter a proxy contest altogether (or render it irrelevant)
was a poison pill that could not be removed without the con-
sent of the incumbent board, even if the incumbents them-
selves were removed in a proxy contest.

That is what prompted the creation of a novel variations
on the standard rights plan: (i) the so-called "dead hand"
poison pill that could not be redeemed except by the incum-
bent directors or their designated successors, and (ii) the

53. See, e.g., Stahl v. Apple Bancorp, Inc., 579 A.2d 1115, 1124-25 (Del.
Ch. 1990) (upholding postponement of annual meeting to a later date per-
mitted by by-laws to enable target board to explore alternatives to hostile
offer); Kidsco Inc. v. Dinsmore, 674 A.2d 483, 496-97 (Del. Ch. 1995), aff'd.,
670 A.2d 1338 (Del. 1995) (upholding amendment of by-laws to give target
board 25 additional days before calling a shareholder-initiated special stock-
holders' meeting to vote on a pending merger proposal, and to explore
other alternatives if the proposal were defeated).

54. See Aprahamian v. HBO & Co., 531 A.2d 1204, 1208-09 (Del. Ch.
1987).

55. See Blasius Indus. v. Atlas Corp., 564 A.2d 651, 655, 663 (Del. Ch.
1988).
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"slow hand" poison pill that could not be redeemed by any
newly elected board for a lengthy period (say, six months) af-
ter taking office. If the dead hand pill were legally valid, it
would stop a proxy contest before it began, because it would
make little sense for a hostile bidder to wage a proxy contest to
replace the incumbent board if the hostile bidder's newly-
elected nominees were powerless to redeem the pill. The
"slow hand" pill would also have a deterrent effect, although
not quite as potent. For that reason, it was inevitable that the
legality of these novel variations on the pill would be chal-
lenged.

That challenge took place in two cases: Carmody v. Toll
Brothers,56 which involved a dead hand pill, and Mentor Graphics
Corp. v. Quickturn Design Systems, Inc., which involved a slow
hand pill. 57 In both cases the Delaware courts declared the
poison pills invalid. In Toll Brothers, the dead hand pill was
declared invalid on both statutory and fiduciary grounds, and
in Quickturn, the slow hand pill was ultimately invalidated on
statutory grounds. As a result, there has been no further effort
to modify rights plans with novel provisions that would inter-
fere with the shareholders' right to elect new directors in a
proxy contest sponsored by a hostile bidder.

The lesson from Delaware's experience with these overly-
aggressive versions of the poison pill were not lost on the Cor-
porate Value Study Group or the officials of METI or MOJ who
promulgated the Guidelines. Both of these documents make
explicitly clear that these variants of the classic poison pill are
"unfair" takeover defenses, and would proscribe their use.58

56. Carmody v. Toll Brothers, 723 A.2d 1180 (Del. Ch. 1998).
57. Mentor Graphics Corp. v. Quickturn Design Systems, Inc., 728 A.2d

25 (Del. Ch. 1998), affd sub nom. Quickturn Design Sys., Inc. v. Shapiro, 721
A.2d 1281 (Del. 1998).

58. GUIDELINES, supra note 3, pt. V(2)(2), supp. 9, at 17:
A defensive measure would be considered unfair if it (i) becomes
non-terminable in the event that any of the directors in office at
the time of adoption is replaced, (ii) it is non-terminable if a major-
ity of the directors in office at the time of adoption are replaced, or
(iii) is non-terminable for a certain period of time after a majority
of the directors are replaced.

CORPORATE VALUE REPORT, supra note 2, at 94:
Dead hand defensive measures ... have legal problems. They are
also inappropriate as they deprive shareholders of their decision-
making opportunities and therefore, in principle, they should not
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In this respect as well, Japan may have benefited from the Del-
aware experience in this area - by being able to not repeat it.

VI.
CONCLUSION

In relating this legal history, what I have tried to do is to
demonstrate a basic point: it has taken thirty years for Dela-
ware's takeover jurisprudence to evolve to its present state.
That evolution was inevitable because the economic forces
that shaped, and continue to shape, the development of com-
mon law in the American business community, are ever-chang-
ing. Consequently, although Delaware takeover law is far
more highly developed than it was in 1960, it will not remain
static, nor should we expect it to.

That same conclusion, I submit, applies to Japan, which is
now engaged in the process of adopting principles that will
regulate corporate takeovers, and in particular, the conduct of
Japanese company boards that are confronted with hostile
takeover bids. Those principles draw deeply from Delaware ju-
risprudence. One advantage of that approach is that it en-
ables Japan to avoid the years of trial and error that character-
ized the Delaware experience. But, it is unrealistic to expect
that Japan can avoid future evolution, within its own unique
setting, of whatever Delaware-based principles it chooses to
adopt for the present. So long as it will be necessary for a
court, or other appropriate agency of government, to apply
those principles to ever-changing fact patterns, Japan will ex-
perience its own unique doctrinal evolution. All of us wish for
Japan and its business community to succeed in this endeavor.

be adopted. Defensive measures without removal provisions are
unreasonable. So are defensive measures that have a dead hand
provision (to make the measures un-removable if any of the board
members adopting the measures is replaced), a no-hand provision
(to keep the measures un-removable unless a majority of the board
adopting the measures are replaced) or a slow hand provision (to
keep the measures un-removable for a specified period of time af-
ter a majority of the board members adopting the measures are
replaced).

See also id. at 67.
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