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I.
INTRODUCTION

The 2007-08 global economic downturn created a near-
catastrophic collapse of the American financial sector and sent
ripples throughout the economy. Century-old businesses col-
lapsed, causing the loss of billions of dollars and millions of
jobs in all sectors of the economy and in all parts of the coun-
try. One of the most difficult of these challenges was the near-
collapse of General Motors Corporation ("GM'), one of the
largest companies in the country and a direct or indirect em-
ployer of over a million Americans.

Suffering from a lack of available credit, GM petitioned
Congress in late 2008 for billions of dollars in cash loans to
keep operating. While Congress was reluctant to act, the out-
going Bush administration provided a loan of $13 billion to
GM from the Troubled Asset Relief Program (" TARP') fund,
which was previously authorized by Congress to provide emer-
gency loans to financial institutions.' In March 2009, the gov-
ernment announced that it would guarantee certain warranty
obligations of GM and, in May, provided a secured loan of
over $300 million. The Treasury also agreed to provide addi-
tional loans of up to $30 billion to get GM through a bank-
ruptcy case and reorganization. 2 Prepetition negotiations
made it clear that the U.S. Treasury would own the majority of
the restructured GM and would have the right to name board
members.3 As part of the negotiations, GM's CEO, Rick Wag-
oner, agreed to resign at President Obama's request. On June
1, 2009 (the "Petition Date"), through a Saturn-Chrysler dealer-
ship located in Harlem, GM and its various affiliates and sub-
sidiaries filed a chapter 11 bankruptcy petition in the Bank-
ruptcy Court for the Southern District of New York ("SDNY').

Was GM a governmental instrumentality by that point? By
early 2009, GM had received critical funding from Washington
to prevent an immediate cessation of operations. During the

1. CONG. BUDGET OFFICE, THE TROUBLED ASSET RELIEF PROGRAM: RE-
PORT ON TRANsAcaIONS THROUGH DECEMBER 31, 2008, at 3 (2009), http://
www.cbo.gov/sites/default/files/cbofiles/ftpdocs/99xx/doc9961/01-16-
tarp.pdf.

2. US to Steer General Motors into Bankruptcy Next Week, EcoNoMIC TIMES

(London), May 22, 2009.
3. Id.
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chapter 11 case, the federal government was the only potential
creditor or buyer of a reorganized GM. GM could have argued
that it was a quasi-municipal organization, akin to other agen-
cies approved for chapter 9 protections. A chapter 9 filing
would have been politically impractical, but could the Bank-
ruptcy Code have allowed it?

This paper will examine the decline of GM's financial sta-
tus throughout the 2000s, culminating with the early 2009
bailout and subsequent bankruptcy case. Then, I will discuss
the prerequisites and procedures of chapter 9 cases, illustrat-
ing key differences between chapters 9 and 11. Some recent
case studies of quasi-municipalities attempting to file chapter 9
petitions have resulted in different outcomes; I will analyze the
reasons for these disparate results. Finally, I will apply the facts
of the GM bankruptcy to a potential chapter 9 petition and
determine whether one of the largest bankruptcy cases in U.S.
history could have also had a radically different shape.

II.
GENERAL MOTORS' DECLINE, BAILOUT AND BANKRUPTCY

The decline of GM was a gradual process of decades of
declining sales and market share. Generations of union labor
enjoyed wages and benefits significantly higher than foreign
car manufacturers that established their own plants in the
United States. GM also made some short-term strategic deci-
sions that, while initially successful, set the stage for a dispro-
portionately harsh fall when their medium-term implications
of these decisions emerged. Compounding these bad business
strategies was an inability to obtain credit to pay operating ex-
penses, which put GM's very existence in jeopardy.

A. General Causes of GM's Financial Difficulties

GM had been a company in trouble for several years
before the financial crisis. Its sales as a share of the domestic
market declined from 45% in 1980 to about 22% in 2008.4 Its
price per share of common stock declined from over $90 in
2000 to under $2 by early 2009.5 In 2005, GM posted a loss of

4. Henderson Aff. 1 10, In re Gen. Motors Corp., 407 B.R. 463 (Bankr.
S.D.N.Y. 2009) (No. 09-50026).

5. Id.
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$10.6 billion and lost another $38.7 billion in 2007.6 Among
the causes of this decline in profitability were overly generous
legacy pension benefits and increased competition from for-
eign manufacturers, including Toyota and Nissan.7 While the
question of the overall effect of higher labor costs was dis-
puted, most economists agreed that they put GM at a competi-
tive disadvantage against foreign manufacturers that did not
use union labor.8 Additionally, increased gasoline prices made
several of their previously best-selling cars, such as the Hum-
mer and other SUVs, rapidly decline in sales. Smaller sedans
manufactured by their competitors prospered at GM's ex-
pense.9 By June 2008, GM announced that it would sell the
Hummer line at a loss of hundreds of millions of dollars.

GM faced several other problems representing major
threats to their ability to continue as a going concern. In addi-
tion to higher labor costs, the relatively inflexible GM labor
force led to thousands of employees by 2008 who were paid
not to work.' Another problem GM faced was their extensive
network of thousands of dealerships nationwide, and many
states had laws that prohibited or strongly restricted GM's fi-
nancial ability to close unprofitable ones." It was estimated
that several of GM's least-profitable brands cost the corpora-
tion $5 billion annually.' 2 Even before the recession began
and severely curtailed the availability of credit, GM was in very
serious financial trouble.

B. Facing Imminent Liquidation, GM Turns to Congress

As the global financial crisis unfolded, GM found itself in
a crisis of liquidity; the company did not have the cash to pay

6. Nick Bunkley, GM Posts Record Loss of $38.7 Billion for 2007, N.Y.
TIMES, Feb. 12, 2008, http://www.nytimes.com/2008/02/12/bisiness/world
business/1 2iht-1 2gm.9975802.html.

7. Henderson Aff., supra note 5, 11 10-11.
8. See Andrew Ross Sorkin, A Bridge Loan? U.S. Should Guide G.M. in a

Chapter 11, N.Y. TIMES, Nov. 17, 2008, at B1 (citing UAW benefits as "one
reason G.M. is no longer competitive").

9. See Chris Isidore, GM: Trucks out, cars in, CNNMoNEY, http://money.
cnn.com/2008/06/03/news/companies/gmannouncement/index.htm?
cnn=yes (last updated June 3, 2008).

10. Sorkin, supra note 8.
11. See id.
12. Id.
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or otherwise service their maturing debt obligations. This
caused a decline in value of GM's stock price by forty percent
in a single week following a statement from the company that
their cash liquidity would "fall significantly short of the mini-
mum needed" by early 2009.'- GM's CEO, Rick Wagoner,
along with the CEOs of Chrysler and Ford, testified before
Congress on the need for financial assistance to avoid an im-
minent financial collapse.14 While Congress refused to provide
any temporary loans to the car manufacturers, President
Bush's lame-duck administration applied funds authorized by
Congress from the TARP program to loan GM $13 billion,
contingent on GM making amorphous "targets" rather than
concrete concessions on long-term viability. 15

Upon taking office, President Obama's administration im-
mediately inherited a GM on the verge of completely folding.
In February 2009, GM announced that it could not survive
without additional government loans. In response, the govern-
ment demanded that GM produce credible business plans to
restore itself to viability.' 6 CEO Wagoner was pressured into
resignation. In exchange, the U.S. Treasury backed GM's war-
ranty liabilities and provided a secured loan to GM; the Trea-
sury would become the majority shareholder in a reorganized
GM.17 After looking for buyers, merger partners and other re-
structuring options, decision-makers at GM determined that a
Treasury-sponsored sale under § 363 of the Bankruptcy Code
was the only feasible course of action.'"

C. GM's Unique Bankruptcy Case

On the Petition Date, a single GM dealership in Harlem
filed a chapter 11 petition in the Bankruptcy Court for SDNY.
By having one wholly-owned subsidiary file a bankruptcy peti-

13. Soyoung Kim, GM Shares Hit 65-Year Low Amid Liquidity Concerns,
REUTERS (Nov. 11, 2008), http://www.reuters.con/article/idUSTRE4A82
UZ20081 111.

14. Bill Vlasic & David M. Herszenhorn, Detroit Chiefs Plead for Aid,
N.Y. TIMES, Nov. 18, 2008, at Al.

15. David E. Sanger & David M. Herszenhorn & Bill Vlasic, Bush Aids
Detroit, but Hard Choices Wait for Obama, N.Y. TIMES, Dec. 20, 2008, at Al.

16. GM Chief Out in Bailout Shakeout, CNN Money, Mar. 29, 2009, http://
money.cnn.com/2009/03/29/iews/companies/autobailout/index.htm.

17. US to Steer General Motors into Bankruptcy Next Week, supra note 2.
18. Henderson Aff., supra note 4, 1 14.
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tion in SDNY, the Bankruptcy Court had jurisdiction to hear
cases for GM and all of its subsidiaries and affiliates. Lawyers
for GM decided that the expertise of the bankruptcy judges in
the Southern District made that court a preferable venue com-
pared to Michigan or Delaware, where GM actually runs its
business and is formally incorporated, respectively.' 9 GM
urged the bankruptcy court to approve a § 363 sale on an ex-
tremely expedited basis, stating that, without prompt approval,
GM would have "no choice but to cease operations and liqui-
date their assets," resulting in the loss of tens of thousands, if
not millions, of jobs throughout the country.11

There were objectors to GM's planned § 363 sale from a
variety of sources. Some bondholders argued that the § 363
sale represented an impermissible sub rosa plan under chapter
11.21 Other objectors included tort litigants concerned with
successor liability against a reorganized GM, potential asbestos
litigants who had not shown any symptoms of long-term asbes-
tos exposure, and unions other than UAW concerned that
their employees would be treated worse than employees repre-
sented by the UAW.22

The Bankruptcy Court reluctantly accepted the debtors'
proposed § 363 sale to a government-sponsored purchaser and
issued an order approving a sale just over a month after the
petition date. Finding that "GM cannot survive with its contin-
uing losses and associated loss of liquidity, and without the
governmental funding that will expire in a matter of days," the
court found no feasible alternatives.23 The court noted a lack
of any other potential debtor-in-possession ("DIP') finance
sources, the lack of any party with the financial resources or
the willingness to service GM's substantial secured debts, and
the lack of any other potential merger partner or investor in a
restructured GM.2 4

19. Tom Hals & Martha Graybow, GM Bankruptcy Forever Linked to
Harlem Dealership, REUTERS (June 1, 2009, 12:46 PM), http://www.reuters.
com/article/domesticNews/idUSTRE5505V20090601.

20. Henderson Aff., supra note 5, 1 132.
21. In re Gen. Motors Corp., 407 B.R. 463, 474 (Bankr. S.D.N.Y. 2009).
22. Id.
23. Id.
24. Id. at 484.
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III.
CHAPTER 9 OF THE BANKRUPTCY CODE

Political subdivisions, mainly municipalities, are author-
ized by chapter 9 of the Bankruptcy Code to reorganize their
financial affairs or adjust their debts. Reorganization under
chapter 9 typically consists of extending debt maturity dates,
reducing principal or interest due on prior debts, or refinanc-
ing existing debts with new loans or municipal bonds. Credi-
tors cannot file involuntary petitions under chapter 9, nor can
chapter 9 debtors' assets be liquidated. Under the Code, a mu-
nicipality must be specifically authorized to make a chapter 9
filing, either by statute or by a designated government officer
or other organization.25 A large number of states do not allow
municipalities to declare bankruptcy at all. 26

Even municipalities in states that authorize chapter 9 peti-
tions must meet three additional eligibility requirements to
qualify for chapter 9:

1. The municipality must be insolvent, as defined in
11 U.S.C. § 101 (32) (C);

2. The municipality must desire to effect a plan to
adjust its debts; and

3. The municipality must either:
(i) obtain the agreement of creditors holding at
least a majority in amount of the claims of each
class that the debtor intends to impair under a
plan in a case under chapter 9;
(ii) negotiate in good faith with creditors and fail
to obtain the agreement of creditors holding at
least a majority in amount of the claims of each
class that the debtor intends to impair under a
plan;
be unable to negotiate with creditors because such
negotiation is impracticable; or
(iii) reasonably believe that a creditor may attempt
to obtain a preference. 27

25. 11 U.S.C. § 109(c)(2) (2012).
26. Jeffrey B. Ellman & Daniel J. Merrett, Pensions and Chapter 9: Can Mu-

nicipalities Use Bankruptcy to Solve Their Pension Woes?, 27 EMORY BANKR. DEV. J.
365, 370-71 (2011).

27. 11 U.S.C. § 109(c)(3)-(5) (2012).
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The Code generally defines insolvency as not paying the
current debts or an inability to pay debts as they come due. A
municipal insolvency determination requires a comprehensive
cash flow analysis of factors, including multi-year cash flows,
available reserves, ability to reduce expenditures or borrow
and legal opportunities to postpone debt.28 Further, a munici-
pality must show a desire to adjust and repay debts by prepeti-
tion efforts to develop and implement a plan to avoid bank-
ruptcy, even if that plan eventually fails.29 If any of these condi-
tions are not met, a creditor may file an objection to the
petition, which may result in the case being dismissed.

A creditor in a chapter 9 case has some of the same rights
as a chapter 11 creditor. The creditor can object to the peti-
tion on the grounds that the petition was not filed in good
faith, that the municipality was not authorized to file the peti-
tion, or that prepetition negotiations between creditor and
municipality were not conducted in good faith. The court may
dismiss the case if the creditor proves any of these objec-
tions.30 The automatic stay applies to chapter 9 cases just as it
does to chapter 11, and the municipality retains the option to
assume or reject any executory contracts. The creditors' com-
mittee concept also carries over from chapter 11 procedure
and allows the committee to select attorneys and other agents
to represent their interests and investigate the finances and
conduct of the debtor.3

In other key areas, the rights of creditors in chapter 9 are
significantly hampered compared to the rights of creditors in a
chapter 11 case. For example, a chapter 9 creditor has no abil-
ity to file a competing plan of reorganization, even after the
debtor submits its own. Additionally, creditors of municipali-
ties are prohibited from commencing an involuntary chapter 9
proceeding. There is no initial meeting of debtors and credi-
tors by right in a chapter 9 case. Municipal debtors have the
ability to rewrite collective bargaining agreements, which may
allow them to renegotiate contracts made with unions or other

28. BuREAu OF GOVERNMENTAL RESEARCH & PuNi. AFFAIRS RESEARCH

COUNCIL oF LA., MUNICIPAL BANKRUPTCY IN PERSPECTIVE 8 (2006).
29. See In re City of Vallejo, 2008 WL 4180008, *23 (Bankr. E.D. Cal. Sept.

5, 2008).
30. 11 U.S.C. § 921(c) (2010).
31. Id. §§ 362, 901(a), 1103 (2010).
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private contractors.32 Chapter 9 does not attempt to balance
rights of municipalities and creditors; often, the only remedy
to a dissatisfied creditor is to seek dismissal of the entire case.33

However, it is in the creditor's best interest to have a plan of
reorganization approved with their involvement, because a
failed attempt to produce a plan of readjustment merely leads
to the entire chapter 9 case's dismissal, which leaves the mu-
nicipality in the same place as it was prepetition. Creditors
have no recourse except for the race to the courthouse that
bankruptcy is designed to avoid.

A. Rights of Bondholders in Chapter 9 Cases

Bondholders have a relatively strong negotiating position
in the chapter 9 case. According to Standard & Poor's, they
have made full recoveries on all rated general obligation
bonds since 1980.34 Other sorts of bonds have lower recovery
rates, but chapter 9 cases are often resolved through ex-
tending maturity -schedules, reducing principal and interest
amounts, and refinancing through new loans.35

In general, there are two classes of bondholders: general
obligation bondholders and special revenue bondholders.
General obligation bondholders are treated as general credi-
tors, holding claims to be redeemed in the bankruptcy pro-
cess. Special revenue bonds remain secured and serviced dur-
ing the pendency of the chapter 9 case.36 These special reve-
nue bonds are often distributed in order to fund public works
such as hospitals, stadiums, or other public infrastructure
projects. These investors, who have helped fund projects de-
signed to better the municipality, receive increased priority by
the Code as a reward for their investments. Further, debtors
cannot avoid transfers of property from the municipality to

32. See In re City of Vallejo, 403 B.R. 72, 78 (Bankr. E.D. Cal. 2009).
33. In re Richmond Unified Sch. Dist., 133 B.R. 221, 225 (Bankr. N.D.

Cal. 1991).
34. Special Commentary: Bankruptcy Basics for Municipal Bondholders,

Breckinridge Capital Advisors (October 2009), http://www.bondinvestor.
com/Commentary/Special/October_2009_BankruptcyBasics forMunici-
palBondholders.pdf.

35. Chapter 9 Municipality Bankruptcy, THE ADMIN. OFFICE OF THE U.S.

Courts, http://www.uscourts.gov/FederalCourts/Bankruptcy/Ban-
kruptcyBasics/Chapter9.aspx (last visited Apr. 18, 2012).

36. 11 U.S.C. § 928 (2011).
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bondholders as preferences.37 However, the special revenue
bondholder cannot convert their claims into general obliga-
tions; they have no recourse against the debtor itself.3 The
automatic stay does not apply to pledged special revenues,
meaning that special revenue bondholders are paid while a
chapter 9 case is pending. 9

B. The Limited Powers of Bankruptcy Courts in Chapter 9 Cases

In stark contrast to chapter 7 and 11 cases, bankruptcy
courts have limited powers in a chapter 9 case. The Tenth
Amendment to the U.S. Constitution prohibits bankruptcy
courts from ordering a plan of readjustment that would di-
rectly or indirectly adjust the municipality's tax rates or alter
spending priorities.() The court cannot order the municipality
to increase or decrease its taxes or spending. The debtor does
not require the court's approval to use, sell or lease its prop-
erty as it would in a chapter 11 case. In addition, the court
cannot appoint a trustee to govern the debtor's financial af-
fairs, nor can the court take over the governance of the munic-
ipality itself. The court cannot interfere with the municipality's
political or governmental powers, properties or revenues with-

37. 11 U.S.C. § 926(b) (1988).
38. 11 U.S.C. § 927 (1988).
39. 11 U.S.C. § 902(2) (1988) defines special revenues as:

(A) receipts derived from the ownership, operation, or disposition of
projects or systems of the debtor that are primarily used or intended to be
used primarily to provide transportation, utility, or other services, including
the proceeds of borrowings to finance the projects or systems;

(B) special excise taxes imposed on particular activities or transactions;
(C) incremental tax receipts from the benefited area in the case of tax-

increment financing;
(D) other revenues or receipts derived from particular functions of the

debtor, whether or not the debtor has other functions; or
(E) taxes specifically levied to finance one or more projects or systems,

excluding receipts from general property, sales, or income taxes (other than
tax-increment financing) levied to finance the general purposes of the
debtor.

40. See Ashton v. Cameron Cnty. Water Improvement Dist. No. 1, 298
U.S. 513, 532 (1936) (holding unconstitutional an amendment to the Bank-
ruptcy Act because the federal government cannot control a state's fiscal
affairs).
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out the municipality's consent.4 ' Under chapter 9, a court's
role is limited to (i) determining whether to enter an order for
relief after the petition is filed, (ii) determining whether to
confirm a plan and grant discharge, and (iii) ruling on any
other matter brought before it related to plan implementa-
tion.42

Bankruptcy courts have the authority to dismiss a chapter
9 case for cause, including any unreasonable delays by debtors
or a failure of a plan confirmation or readjustment of debts.
The court cannot deny a motion for a voluntary dismissal by
the municipality due to the Tenth Amendment. The court
must confirm a plan of readjustment if the requirements are
satisfied.

C. Plan Confirmation and Discharge

There are seven general conditions that will result in con-
firmation of the plan of readjustment.43 If there are multiple

41. BuREAu OF GOVERNMENTAL. RESEARCH & Pun. AFFAIRS COUNCIL OF LA,
MUNICIPAL. BANKRUPTCY IN PERSPECTIVE 9 (2006), http://www.bgr.org/files/
reports/MunicipalBankruptcy4-5-06.pdf.

42. See In re Addison Cmty. Hosp. Auth., 175 B.R. 646, 649 (Bankr. E.D.
Mich. 1994) ("A primary distinction between a chapter 11 and a chapter 9
case is that in the latter, the law must be sensitive to the issue of the sover-
eignty of the states."); In re Richmond Sch. Dist., 133 B.R. 221, 225-26
(Bankr. N.D. Cal. 1991); In re Willacy Cnty. Water Control & Improvement
Dist. No. 1, 36 F. Supp. 36, 39 (S.D. Tex. 1940).

43. Under 11 U.S.C. § 943(b) (2005), these conditions include:
(1) the plan complies with the provisions of this title made applica-
ble by sections 103(3) and 901 of this title;
(2) the plan complies with the provisions of this chapter;
(3) all amounts to be paid by the debtor or by any person for ser-
vices or expenses in the case or incident to the plan have been fully
disclosed and are reasonable;
(4) the debtor is not prohibited by law from taking any action nec-
essary to carry out the plan;
(5) except to the extent that the holder of a particular claim has
agreed to a different treatment of such claim, the plan provides
that on the effective date of the plan each holder of a claim of a
kind specified in section 507(a) (2) of this title will receive on ac-
count of such claim cash equal to the allowed amount of such
claim;
(6) any regulatory or electoral approval necessary under applicable
nonbankruptcy law in order to carry out any provision of the plan
has been obtained, or such provision is expressly conditioned on
such approval; and
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classes of impaired creditors under a plan of reorganization or
readjustment, approval of at least one of these impaired classes
is required before the bankruptcy judge can begin a
"cramdown" process.44 The chapter 9 cramdown process is
nearly identical to chapter 11 procedures. 45 However, the
"best interest of the creditors test" is interpreted differently in
chapter 9 than in chapter 11 cases. Under chapter 11, a plan is
in the "best interest of creditors" if creditors would receive as
much under the plan as they would if the debtor was liqui-
dated. In contrast, under chapter 9, the "best interests of credi-
tors" test has generally been interpreted to mean that the plan
must be better than the alternatives available to the credi-
tors.4 6 Courts have held that this test requires that a plan make
"a reasonable effort at payment of creditors."4 7 While the
chapter 11 cramdown procedure sets out "fair and equitable"
requirements for creditors, in the chapter 9 case, the courts
look to whether the plan is a bargain "openly arrived at and
devoid of overreaching." 48 This results in a more flexible ap-
proach, permitting chapter 9 courts to confirm plans that pur-
port to repay creditors in any way.

After the plan is confirmed, the debtor deposits any con-
sideration with the court-appointed disbursing agent. The
court determines whether the deposited securities are valid le-
gal obligations of the debtor; if they are, the bankruptcy court
discharges the case." Discharge relies both on plan confirma-
tion and valid consideration to be distributed as payment.
When the court determines that the securities deposited by
the debtor are valid, the bankruptcy court discharges the chap-
ter 9 case, providing the fresh start to the municipality the
Bankruptcy Code is designed to produce.

(7) the plan is in the best interests of creditors and is feasible.
44. 11 U.S.C. § 1129(a)(10) (2010), a Chapter 11 provision, is made ap-

plicable by § 11 U.S.C. 943(b)(1) (2005).
45. See 11 U.S.C. § 1129.
46. See 6 COLLIER ON BANKRUITCY § 943.03[7] [a] (Alan N. Resnick &

Henry J. Sommer eds., 16th ed. 2011).
47. See Fano v. Newport Heights Irrigation Dist., 114 F.2d 563, 566 (9th

Cir. 1940) (applying the 1898 Bankruptcy Act).
48. Town of Belleair, Fla. v. Groves, 132 F.2d 542, 543 (5th Cir. 1942)

(applying the 1898 Bankruptcy Act).
49. 11 U.S.C. § 944(b)-(c) (1978).
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IV.
USE OF CHAPTER 9 BY QUASI-MUNICIPALITIES

Entities other than towns and cities have recently used
chapter 9 when in financial distress. Two recent cases have ad-
dressed the question of whether certain bodies with both pub-
lic and private functions could qualify as a municipality under
chapter 9. The bankruptcy courts decided these cases differ-
ently for different reasons, leaving open the question of when
an entity is an instrumentality of a state government.

A. New York City Off-Track Betting Corporation

The New York City Off-Track Betting Corporation
("OTH') was a New York horse race public benefit corporation
created by the state government. New York's state legislature
created OTB in 1970 in order to raise revenues for the state
and to combat organized criminal gambling.5 o Under the ena-
bling statute, New York City had the responsibility to run OTB,
which it did until 2008. Over the past decade, OTB ran into
financial difficulties due to statutory requirements, including
that OTB make annual mandatory payments to the New York
horse racing industry.5' Between 2003 and 2005, the New York
state legislature mandated significant annual increases of these
payments. As a result, OTB suffered operating losses of tens of
millions of dollars.52 Other issues facing OTB were online
competition, state taxes, and employee pensions and health
benefits.53

In 2008, OTB threatened to cease all operations if the
state legislature did not reduce the mandated payments. The
legislature did not act until the day OTB began shutting down
operations. Governor Patterson announced that the state
would take over OTB operations, and the legislature affirmed
this the following day.5 4 However, the payment obligations re-

50. In re New York City Off-Track Betting Corp., 427 B.R. 256, 261
(Bankr. S.D.N.Y. 2010).

51. Id. at 262.
52. Id.
53. Julie Triedman, Cravath on OTB Bankruptcy in First-Ever Case as Debtor

Counsel, THE Am. LAw DAILY, (Dec. 4, 2009), http://amlawdaily.typepad.
com/ainlawdaily/2009/12/oth.html.

54. 2008 N.Y. Sess. Laws 661-72 (McKinney).
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mained unchanged, and OTB remained unable to maintain
any long-term financial viability.

On December 3, 2009, OTB filed for chapter 9 bank-
ruptcy. Several of the recipients of OTB's payments objected
to this filing, alleging that OTB was not eligible to be a debtor
under the Code.55 However, before OTB filed its petition,
Governor Patterson signed an executive order that stated that
OTB "as reconstituted" was authorized to file "any petition ...
with any United States district court or court of bankruptcy.""5

The court first cautioned that it should review chapter 9
petitions "with a jaded eye" and that the bankruptcy courts
were constitutionally bound to have little power over munici-
palities.57 However, the court added that the criteria used to
determine eligibility were to reflect the congressional intent
stated in the legislative history to "expand the applicability of
chapter 9 as much as possible."58 Finding that the legislative
history of the Bankruptcy Code of 1978 "directed jurisdiction"
over state creations made to produce revenue, the court found
OTB to be a municipality.

The objectors argued that Governor Patterson's executive
order was insufficient because the specific authorization re-
quirement of 109(c) (2) mandated a legislative action.59 The
court rejected this argument, finding that the New York State
Constitution granted the governor power to implement the
policy decisions made by the legislature.co When the legisla-
ture assumed control over OTB, it stated its fear of insolvency
and closure, and stated, "The continued operation of OTB
corporation is of paramount importance to the public inter-
est."61 On that basis, Governor Patterson's executive order was
part of a plan by the executive to implement the legislative
policy of keeping OTB in business.62 Further, the court found
that it was the executive order, rather than a "general grant of

55. In re New York City Off-Track Betting Corp., 427 B.R. at 263.
56. N.Y. ExEC. ORDER No. 27 (Sept. 1, 2009).
57. In re New York City Off-Track Betting Corp., 427 B.R. at 264.
58. Id. at 265 (quoting H.R. REP. No. 94-686, at 19-20 (1975)).
59. See id. at 267.
60. See id. at 268 (citing Bourquin v. Cuomo, 85 N.Y.2d 781, 784 (1995)).
61. 2008 N.Y. Sess. Laws 661 (McKinney).
62. See In re New York City Off-Track Betting Corp., 427 B.R. at 270.
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statutory power," that gave OTB the authorization to file for
bankruptcy.63

OTB demonstrated in an evidentiary hearing that it had
satisfied the requirement of having a desire to reorganize, and
that it had also justified its negotiation requirements and was
insolvent at the time it had filed the petition. The court also
rejected arguments from the objectors that OTB had negoti-
ated in bad faith and had not sufficiently explored non-bank-
ruptcy alternatives.6 4 For these reasons, the bankruptcy court
held that OTB was a municipality and that it had received spe-
cific authorization to file a chapter 9 petition by Governor Pat-
terson in his executive order.

B. Las Vegas Monorail Company

The Las Vegas Monorail Company ("LVMC') is a non-
profit that had over $600 million in outstanding municipal
bonds. It began in 1998 as a joint venture between two hotels
and obtained a franchise from the county government under
Nevada law to operate the monorail. 65 The joint venture then
merged with a non-profit to form LVMC. Financing of the ex-
pansion and operation of their monorail required the assis-
tance of the Nevada Department of Business and Industry (the
"DBl"), which sponsored the issuance of $650 million in mu-
nicipal bonds. 66 The DBI made it clear that they would not be
liable for the bonds and would make no tax expenditures on
behalf of the LVMC. 67 One of their largest creditors, Ambac
Assurance Corp. ("Ambac"), insured payments of principal and
interest on the majority of the bonds issued.68 In order to keep
a tax-exempt status, the LVMC signed a "Tax Certificate and
Agreement," which stated that the LVMC was "an instrumen-
tality of the State of Nevada, controlled by the Governor."16

While ridership shrank over twenty percent in 2008 due
to the downturn in the economy, LVMC's bond agreements

63. Id. at 271.
64. Id. at 282.
65. In re Las Vegas Monorail Co., 429 B.R. 770, 773 (Bankr. D. Nev.

2010).
66. Id.
67. See id. at 774.
68. Id.
69. Id.
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were crippling. On January 13, 2010, LVMC filed a chapter 11
bankruptcy petition; however, Ambac sought to have the case
converted to chapter 9.70 The bankruptcy court ultimately de-
clined to convert the petition to chapter 9 but carefully ana-
lyzed the legislative and judicial history of municipal bank-
ruptcy under the Bankruptcy Act and the subsequent Bank-
ruptcy Code.

The court noted that if LVMC qualified as a municipality,
it would be because it was an instrumentality of the state.7'
However, the court also noted that "no unique or canonical
meaning of instrumentality exists," and what might be an in-
strumentality in one situation might not be in another.72

Through analysis of the legislative history of the Act and the
Code, the Court found that, while revenue-generating agen-
cies may be instrumentalities for bankruptcy purposes, the
House Committee Report on the 1978 Code stated that it did
not intend for "industrial development bonds" to be in a chap-
ter 9 case.73 The court concluded based on this report that
Congress intended revenue bond claims such as those of
LVMC not to be chapter 9 cases.74 Additionally, Nevada is not
a state that grants municipalities the right to file chapter 9
bankruptcy, which alone would prevent the court from con-
verting the case from chapter 11 to 9.7- In dicta, the court ref-
erenced additional legislative history that noted a separation
of revenues from special bond projects.76

The court also examined at length the case law on munic-
ipal bankruptcy. The traditional case law test of a municipality
under chapter 9 is whether "the authority or agency is subject
to control by public authority, state or municipal."77 Other
municipal authorities in previous decades, including a utility

70. Id.
71. Id. at 775.
72. Id. at 777.
73. Id. at 780 (quoting H.R. REP. No. 94-938, at 15 (1976)).
74. Id.

75. Id. at 783 (citing NEV. REV. STAT. §§ 354.655-725).
76. Id. (citing 121 CONG. REc. 39,412 (1975) (remarks of Rep. Edwards)

(noting that private companies can facilitate municipal missions without
themselves becoming municipalities)).

77. Kerr v. Enoch Pratt Free Library of Balt., 54 F.Supp. 514, 523
(D.C.Md. 1944).
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district,78 sewer authority,7" and a community hospital,80 were
found by various bankruptcy courts to be municipalities based
on the control that the relevant city or town exercised over the
municipal authority.

In this case, the court acknowledged that "control is an
essential element in determining whether an entity is an in-
strumentality."81 However, the court also distinguished be-
tween day-to-day control and control over the broader strate-
gic decisions of an entity. In this case, where the DBI had rela-
tively little operational control over LVMC, and "control [was]
primarily strategic and periodic, rather than operational and
constant ... [t] his low level of State control over matters going
to essential state sovereignty and essential state functions indi-
cates that LVMC is not a municipality as contemplated by the
Bankruptcy Code."82 While the DBI had significant involve-
ment in LVMC, the involvement was relatively unique, "and
not designed to protect public finances or the public fisc."83

Nevada was insulated from having any fiscal responsibility over
LVMC; in fact, "LVMC was set up so that taxpayers would
never have to fund it or its operations."84 As a result, LVMC
did not exhibit the characteristics of an entity traditionally
considered to be a debtor under chapter 9, and Ambec's mo-
tion to convert the case was denied. 5

V.
COULD GM HAVE QUALIFIED AS A MUNICIPALITY?

The cases discussed above demonstrate that in at least
some circumstances, entities other than cities or towns may
qualify for chapter 9 protection. Chapter 9 protections are at
least somewhat advantageous for a firm seeking to assure its
continued existence and to secure additional time to devise a
viable plan of reorganization with minimal interference from

78. In re Pleasant View Util. Dist. of Cheatham Cnty., 24 B.R. 632 (Bankr.
M.D. Tenn. 1982).

79. In re N. and S. Shenango Joint Mun. Auth., 14 B.R. 414 (Bankr. W.D.
Pa. 1981), revd on other grounds, 80 B.R. 57 (Bankr. W.D. Pa. 1982).

80. In re Greene Cnty. Hosp., 59 B.R. 388 (S.D. Miss. 1986).
81. In re Las Vegas Monorail Co., 429 B.R. at 791.
82. Id. at 797.
83. Id.
84. Id. at 798.
85. Id. at 800.
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the courts and creditors. If GM had filed chapter 9 instead of
11, on the grounds that it was a government instrumentality,
GM's bankruptcy case may have been very different.

A. In 2009, GM Likely Met At Least Some
Chapter 9 Requirements

It is likely that by the Petition Date, GM met at least some
of the requirements of section 109(c) (3)-(5) to be a chapter 9
debtor. Wagoner's testimony that GM would have to liquidate
all its assets unless it received an immediate emergency loan
demonstrates GM's insolvency. Even though GM had assets
that would have generated cash to temporarily continue oper-
ations, various union contracts and state laws prohibiting or
curtailing the closure of dealerships stymied long-term pros-
pects. GM certainly desired to effect a plan to adjust their
debts, and, as discussed above, GM had significant negotia-
tions with the federal government, which had become their
primary creditor. Government officials had publicly stated that
bankruptcy reorganization might be the only way to obtain ad-
ditional financing from the government, and GM itself recog-
nized that maintaining its current financial structure would
lead to further catastrophic losses.86 It is beyond question that
GM had the desire to take drastic action to adjust their debts.

GM met these three requirements of the chapter 9
debtor, as would virtually any firm considering a bankruptcy
petition. These requirements help ensure that, before a mu-
nicipality takes the drastic step of declaring bankruptcy, it has
engaged in actions to mitigate losses and set the stage for reor-
ganization. The more difficult questions are whether GM
could be considered a municipality on the Petition Date, and
whether there were any circumstances under which GM could
have been specifically authorized to file a chapter 9 petition.

B. Could GM Have Been "Specifically Authorized" to be a Debtor
Under Chapter 9?

The last major requirement to file under chapter 9 is that
the debtor be "specifically authorized, in its capacity as a mu-

86. GM Chief Out in Bailout Shakeout, CNNMONEY, Mar. 29, 2009, available
at http://money.cnn.com/2009/03/29/news/companies/auto-bailout/in-
dex.htm.
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nicipality or by name, to be a debtor . . . by State law."8 7 This
requirement arises out of respect for the Tenth Amendment
to the Constitution, which restricts the amount that Congress
can guide the affairs of states or their instrumentalities.88 The
first Municipal Bankruptcy Act was struck down as an unconsti-
tutional violation of the Tenth Amendment, in part due to a
lax standard of allowing municipalities to file for bankruptcy. 9

A slightly revised version of the statute survived Supreme
Court scrutiny two years later, possibly due to changed mem-
bership on the Court."1

Until 1994, only "general authorization" from a state was
required for a municipality to file a chapter 9 petition. Some
courts found that this meant that any specific authorizing act
from the state was not required and that chapter 9 was in-
tended to "provide cities with the maximum access to chapter
9 consistent with the Tenth Amendment.""' In the Bridgeport
case, the Bankruptcy Court concluded that the city did have
general authorization to file a chapter 9 petition because they
had been granted home rule authority by the state legisla-
ture.9 2 This came despite a strong argument from the state of
Connecticut itself that Bridgeport was not authorized to file a
chapter 9 petition.93 Congress took action against the
Bridgeport decision and others like it by amending the Code in
the Bankruptcy Reform Act of 1994.94 The amended section
now requires that a municipality be "specifically authorized, in
its capacity as a municipality or by name," a departure from
the previous "generally authorized" standard.

87. 11 U.S.C. § 109(c)(2) (2010).
88. See Frederick Tung, After Orange County: Reforming California Municipal

Bankruptcy Law, 53 H-ASTINGS L.J. 885, 890 (2002) (arguing that because
power to govern the affairs of municipalities is central to state sovereignty,
federal law and bankruptcy courts cannot attempt to directly interfere in
municipal management or operations).

89. See Ashton v. Cameron Cnty. Water Improvement Dist., 298 U.S. 513,
530-32 (1936).

90. Daniel Freyberg, Municipal Bankruptcy and Express State Authorization to
be a Chapter 9 Debtor: Current State Approaches to Municipal Insolvency and What
Will States Do Now?, 23 OHio N.U. L. REv. 1001, 1003 (1997).

91. In re City of Bridgeport, 128 B.R. 688, 695 (Bankr. D. Conn. 1991).
92. Id. at 696.
93. Id. at 703.
94. Bankruptcy Reform Act of 1994, 103 Pub. L. No. 394, 108 Stat. 4106

(codified as amended in scattered sections of 11 U.S.C.).
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This history means that GM would have to meet a strong
burden to convince a court that it was specifically authorized
to file a chapter 9 petition. First, it would have to file its peti-
tion in a state that allows for chapter 9 in the first place; as of
August 2009, only a slight majority of states had any statute
authorizing a municipality to enter chapter 9.95 While New
York currently authorizes chapter 9, Delaware does not.96 GM
would not be able to file a chapter 9 petition in the state in
which it is incorporated, but it could in the state where it does
its most business and in their preferred venue in New York
City. Michigan has never had a municipality file for bank-
ruptcy and recently denied a request from a town government
to allow it file a petition.9 7

Thus, if GM were to qualify for chapter 9 protection, it
would have to be in New York. New York's authorizing statute
says that "nothing contained in this title [which concerns local
obligations and financial emergencies] shall be construed to
limit the authorization granted by this section."9 8 To soothe
any doubts, the governor could issue an executive order simi-
lar to the one in the OTB case. 9 In that case, the executive
order was issued with clear policy goals, and the power to issue
such an authorization was strongly persuasive to the court's
holding that OTB had specific authorization to file a chapter 9
petition. 00

95. Breckinridge Capital Advisors, Special Commentary: Bankruptcy Basics
for Municipal Bondholders, October 2009, http://www.bondinvestor.com/
CommentaryOctober_2009_Special.aspx, at 4.

96. New York State allows municipalities to file for bankruptcy under
N.Y. Local Fin. § 85.80.

97. The Michigan state government refused to allow a request from the
town of Hamtrack to seek municipal bankruptcy. Kelly Nolan, Michigan For-
bids Hamtramck From Seeking Municipal Bankruptcy, DowJones Newswires, Nov.
18, 2010, http://www.advfn.com/newsMichigan-Forbids-Hamtramck-From-
Seeking-Municipal-Bankruptcy_45308047.htnl. The state of Michigan has
also been in ongoing negotiations with the city of Detroit as of April 2012
regarding the city's long-term debts. This ongoing issue is ultimately outside
the scope of this Note.

98. N.Y. Local Fin. § 85.80.
99. See In re New York City Off-Track Betting Corp., 427 B.R. 256, 270-71

(Bankr. S.D.N.Y. 2010).
100. Id.
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C. Is GM a Municipality?

Only a municipality can file a petition under chapter 9.
Under Section 101(40) of the Bankruptcy Code, a municipal-
ity is a "political subdivision or public agency or instrumental-
ity of a State." GM is neither a political subdivision like a
county or city, nor is it a public agency. However, as we have
seen, a quasi-public entity can qualify as a government instru-
mentality.

Instrumentality is not defined in the Code. However, in
other areas of government, instrumentalities are typically cre-
ated by statute, are established as separate judicial entities, and
have the power to buy and sell property and run as their own
economic enterprises.' 0 However, various congressional stat-
utes and regulatory agencies have given different and occa-
sionally conflicting definitions to instrumentality. What might
be an instrumentality in one agency might not be an instru-
mentality in another agency.

Some cases have suggested that whether an entity is an
instrumentality of the state depends on the control that the
municipality exerts over it. One case looked at a community
hospital and determined that the hospital was eligible to be a
debtor under chapter 9 by using a legal test that looks at
whether the authority or agency was subject to control by the
public authority, state or municipality. 0 2 Other cases have re-
jected a debtor's status as a municipality because the munici-
pality did not exert control over it.1 03 One case concerned a
nominally private incinerator set up by towns and cities that
jointly owned and operated the business.104 The court con-
cluded that the incinerator was a municipality; the analysis

101. In re Las Vegas Monorail Co., 429 B.R. 770, 776 (Bankr. D. Nev.
2010) (quoting First Nat'l City Bank v. Banco Para El Comercio Exterior de
Cuba, 462 U.S. 611, 624 (1983)). See also Federal Land Bank v. Bismarck
Lumber Co., 314 U.S. 95, 102 (1941) (federal land bank is a federal instru-
mentality given its important governmental function); Rust v. Johnson, 597
F.2d 174, 178 (9th Cir. 1979) (Federal National Mortgage Association is a
federal government instrumentality given its important governmental func-
tion).

102. In re Greene Cnty. Hosp., 59 B.R. 388, 389 (S.D. Miss. 1986).
103. See, e.g., In re Ellicott Sch. Bldg. Auth., 150 B.R. 261, 263 (Bankr. D.

Colo. 1992).
104. In re Sullivan Cnty. Reg'1 Refuse Disposal Dist., 165 B.R. 60, 65

(Bankr. D.N.H. 1994).
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gave significant weight to how the state had classified and
treated it.1

0
5

However, in the Orange County case, perhaps the best
known chapter 9 case to date, the bankruptcy court held that
the county's investment pool was not a municipality."1 Re-
jecting the pure control analysis of Green County Hospital and
others, the bankruptcy court in Orange County found that in-
strumentality had a narrow definition in the municipal bank-
ruptcy context. Going back to the 1898 Act, the court in Or-
ange County found that an instrumentality of a state was distinct
from an instrumentality of an agency, and that the investment
pool was not a specific improvement district because that classi-
fication was "reserved for publicly-controlled entities created
to operate revenue-producing enterprises . . . through the use
of government-issued bonds." 07

In GM's case, the government exercised a significant and
increasing amount of control over GM between November
2008 and the Petition Date. The government imposed condi-
tions and demands on GM ranging from development of en-
tirely new business models to pressuring the CEO to resign.
The U.S. Treasury was GM's sole potential creditor or buyer in
a § 363 sale. In early 2009, if GM was to have any future at all,
it would be for a time under the control of the federal govern-
ment. If the government had also expressed a desire for GM to
file under chapter 9, that categorization and authorization
would be entitled to deference by the courts. 08 Under the
Greene County Hospital line of cases, and with a sympathetic
judge, GM might have been able to proceed in a municipal
bankruptcy case.

However, GM could only have been an instrumentality of
the federal government. There is a serious question about
whether an instrumentality of Congress, rather than an instru-
mentality of a state government, could qualify for municipal
bankruptcy protection. The analyses of whether the debtor was
a municipality in the OTB and LVMC cases both assumed that,
if the organizations were municipalities, they were instruments

105. See id. at 73.
106. In re Cnty. of Orange, 183 B.R. 594, 603 (Bankr. C.D. Cal. 1995).
107. Id. at 600-03.
108. See In re Las Vegas Monorail Co., 429 B.R. at 789 (noting that a state's

policy choices are entitled to a measure of deference).
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of the states of New York and Nevada, respectively. It would be
a difficult and unprecedented argument to assert that an in-
strumentality of Congress could be a municipality and thus eli-
gible for chapter 9 protection.

VI.
CONCLUSION

The discussion of whether GM could have filed a petition
under chapter 9, while interesting, is a purely hypothetical
question. The taxpayer-funded bailout and reorganization of
GM were controversial actions by the government on their
own; to engage in a novel use of the Bankruptcy Code to pro-
vide a marginal amount of extra protections would have been
unthinkable. Further, a GM municipal bankruptcy filing would
go completely counter to the spirit and purpose of chapter 9
and could open the door for municipal filings from any pri-
vate actor that had been the beneficiary of public funding. If
GM could pass muster as a municipality, what would prevent a
Walmart from exploiting chapter 9 due to their receipt of tax-
payer subsidies? Would they not also be an instrumentality of
the state?

However, quasi-municipal business enterprises have been
utilizing municipal bankruptcy and its protections more fre-
quently than towns and cities for several decades. These enti-
ties are essentially in the business of providing essential ser-
vices to their customers and often have a profit motive. Recent
cases suggest that it does not take much government involve-
ment for one of these enterprises to be deemed an instrumen-
tality of the state and thus subject to a series of protections and
benefits the chapter 11 debtor cannot receive. In the end, GM
was a unique case with circumstances unlikely to be seen in
bankruptcy courts again. The direct involvement and sponsor-
ship by Congress of the debtor is unprecedented and reflected
a hectic period where a devastating economic collapse ap-
peared imminent.
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