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Since the Supreme Court’s decision in Omnicare, Inc. v. Laborers
District Council Construction Industry Pension Fund, federal courts
have differed significantly in their understanding of the scope of the Su-
preme Court’s holding, which addressed liability under Section 11 of the
Securities Act of 1933 for statements of opinion that were false or mislead-
ing. Since the Supreme Court’s decision, numerous courts have begun to
apply Omnicare beyond Section 11 claims to securities claims brought
under Section 10(b) of the Securities Exchange Act of 1934 and Rule 10b-5
promulgated thereunder. However, these courts have failed to adequately ad-
dress any limits that should be placed on Omnicare’s holding in the Sec-
tion 10(b) context. Most importantly, courts have been combining their
analyses of the falsity and scienter requirements of Section 10(b) claims. By
doing so, they have created a blurred line regarding the mental-state require-
ments for scienter by using language that resembles negligence, which is not
sufficient to adequately plead scienter. This Article highlights these courts’
analyses and proposes a solution for how to properly apply Omnicare to
claims brought under Section 10(b) and Rule 10b-5.
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INTRODUCTION

In 2015, the Supreme Court issued a significant holding
in the field of securities law in the case of Omnicare, Inc. v.
Laborers District Council Construction Industry Pension Fund.1 The
Court’s holding, written by Justice Elena Kagan, clarified liabil-
ity regarding statements of opinion in relation to Section 11 of
the Securities Act of 1933.2 Since the Supreme Court’s deci-
sion in Omnicare, various lower courts have begun applying the
decision beyond the scope of Section 11 and into the context
of Section 10(b) of the Securities Exchange Act of 19343 and
Securities and Exchange Commission (SEC) Rule 10b-5
promulgated thereunder,4 under the assumption that the Su-
preme Court intended its holding to extend to these provi-
sions.

This paper argues that courts should limit their extension
of Omnicare into the Section 10(b) and Rule 10b-5 context, es-
pecially with regard to these provisions’ scienter requirement.
Part I gives an overview of claims brought under Section 10(b)
and Rule 10b-5 and addresses their scienter requirement. I
emphasize that scienter requires intentional or highly reckless

1. 135 S. Ct. 1318 (2015).
2. Securities Act of 1933 § 11, 15 U.S.C. § 77k (2012).
3. Securities Exchange Act of 1934 § 10(b), 15 U.S.C. § 78j(b) (2012).
4. 17 C.F.R. § 240.10b-5(b) (2015).
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conduct, not negligence. Part II delves into the Supreme
Court’s holding in Omnicare. Part III addresses how federal
courts have interpreted the scope of Omnicare. Specifically, I
address the ways in which courts have generally applied Omni-
care with equal force to Section 10(b) claims and how some
have combined the analyses of falsity and scienter.

Part IV explains why Omnicare should not be applied to
the scienter requirement of Section 10(b). First, I highlight
the problem that has emerged in the courts—a conflation of
falsity and scienter, and with that, a confusion regarding the
proper way to understand the mental state requirement for sci-
enter—intentionality, not negligence. Second, I emphasize
that this is a plausible interpretation of the Supreme Court’s
holding in Omnicare. I explain the countless differences be-
tween the provisions, with the goal of removing the presump-
tion of equal application, and then I highlight the ways in
which Omnicare’s holding took steps to distinguish its analysis
from a broad application beyond Section 11, the provision at
issue in that case.

Part V addresses the proper place for Omnicare in Section
10(b) claims, specifically limiting it to analyzing whether a
statement was misleading. With this in mind, I highlight a re-
cent Second Circuit decision as a key example to show how
courts should assess Omnicare in this context. I ultimately con-
clude by advising courts to adopt these guidelines in order to
more clearly address Section 10(b) and Rule 10b-5 claims in
the aftermath of Omnicare.

I.
SECURITIES FRAUD AND THE SCIENTER REQUIREMENT

Both under the common law and within the securities law
context, in order to properly plead fraud, a plaintiff must ade-
quately allege scienter, an intent to deceive. Within the securi-
ties context, causes of action for fraudulent conduct have gen-
erally been brought under Section 10(b) of the Securities Ex-
change Act of 19345 and Rule 10b-5 promulgated thereunder,6
which was codified a decade later by the SEC. As has been un-

5. Securities Exchange Act of 1934 § 10(b), 15 U.S.C. § 78j(b) (2016).
6. 17 C.F.R. § 240.10b-5(b) (2016).
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wavering for decades, these provisions mandate fraudulent in-
tent to warrant liability.7

A. The Common Law of Fraud
Before delving into the securities law application of fraud

and scienter, it is useful to understand the common law mean-
ing of fraud and its intent requirement. Fraud is a tort of “in-
tentional misrepresentation” that is “derived from the old tort
of Deceit, which covered pure economic harm caused by mis-
representations of fact made directly or indirectly to, and justi-
fiably relied upon by the plaintiff.”8 Fraud, however, is “a term
so vague that it requires definition in nearly every case.”9 The
draft Restatement (Third) of Torts lays out three elements of
fraudulent conduct: a material misrepresentation, intent, and
justifiable reliance.10 The key issue in this Article is that of
fraudulent intent, which the Restatement labels scienter. As it
explains:

A misrepresentation is fraudulent if the maker of it
(a) knows or believes that the matter is not as he rep-
resents it to be, (b) knows that he does not have the
confidence in the accuracy of his representation that
he states or implies, or (c) knows that he does not

7. See, e.g., Tellabs v. Makor Issues & Rights, Ltd., 551 U.S. 308, 319
(2007) (“To establish liability under § 10(b) and Rule 10b-5, a private plain-
tiff must prove that the defendant acted with scienter, ‘a mental state em-
bracing intent to deceive, manipulate, or defraud.’”) (citing Ernst & Ernst v.
Hochfelder, 425 U.S. 185, 193 (1976)).

8. 3 DAN B. DOBBS, PAUL T. HAYDEN & ELLEN M. BUBLICK, THE LAW OF

TORTS § 662 (2d ed. 2011); see John C.P. Goldberg, Anthony J. Sebok & Ben-
jamin C. Zipursky, The Place of Reliance in Fraud, 48 ARIZ. L. REV. 1001, 1011
(2006) (“[T]he core of the legal wrong that has historically been labeled
‘fraud’ or ‘deceit’ is the wrong of interfering with a particular interest of the
victim, namely her interest in making certain kinds of choices in certain set-
tings free from certain forms of misinformation.”).

9. W. PAGE KEETON, DAN B. DOBBS, ROBERT E. KEETON & DAVID G.
OWEN, PROSSER AND KEETON ON TORTS § 105, at 727 (5th ed. 1984).

10. RESTATEMENT (THIRD) OF TORTS: LIAB. FOR ECON. HARM § 9 (AM.
LAW. INST., Tentative Draft NO. 2, 2014). DOBBS’ formulation includes the
following elements: “(1) an intentional misrepresentation (2) of fact (3) that
proximately causes harm and (4) is material, (5) intended to induce and
(5) does induce reliance by the plaintiff, (6) which is reasonable or ‘justifia-
ble.’” DOBBS ET AL., supra note 8, § 664 (double numbering original).
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have the basis for the representation that he states or
implies.11

Common in all of these is knowledge. The writers of the Re-
statement further clarify intent in their comments: “To prevail
on a claim of fraud, a plaintiff must prove that the defendant
made a misrepresentation knowingly; in other words, the
plaintiff must prove scienter.”12 This, the writers explain, “is
the most important difference between cases of fraud and
cases of negligent misrepresentation.”13 Most notably for our
inquiry, the writers emphasize that “a party who makes a false
statement carelessly, but in good faith, is not liable for fraud,
but may be liable for negligent misrepresentation.”14

Statements of opinion—the issue in Omnicare—can also
amount to fraudulent conduct. As Prosser and Keeton explains:

A statement of opinion is one which either indicates
some doubt as to the speaker’s belief in the existence
of a state of facts . . . or merely expresses his judg-
ment on some matter of judgment connected with
the facts, such as quality, value, authenticity and the
like . . . . It is not, however, the form of the statement
which is important or controlling, but the sense in
which it is reasonably understood.15

Thus, if someone in a fiduciary relationship or who claims to
have expertise not accessible to the plaintiff offers a false state-
ment of opinion and “offers the opinion to provide a basis for
reliance by the plaintiff,” then the individual may be held lia-
ble.16 Nonetheless, the writers of the draft Restatement make
clear that “the other traditional elements of fraud must still be

11. RESTATEMENT (THIRD) OF TORTS § 10. This has been adopted from
Derry v. Peek [1889] 14 App. Cas. 337 (H.L.) (Lord Herschell) (“Fraud is
proved when it is shown that a false representation has been made (1) know-
ingly [scienter], or (2) without belief in its truth, or (3) recklessly, careless
whether it be true or false.”). “[T]he key principle is expressed in the second
category—a statement made without belief in its truth.” DOBBS ET AL., supra
note 8, § 665.

12. RESTATEMENT (THIRD) OF TORTS § 10 cmt. a; see KEETON ET AL., supra
note 9, § 107, at 741 (“The intent which becomes important is the intent to
deceive, to mislead, to convey a false impression.”).

13. RESTATEMENT (THIRD) OF TORTS § 10 cmt. a.
14. Id.
15. KEETON ET AL., supra note 9, § 109, at 755.
16. RESTATEMENT (THIRD) OF TORTS § 14.
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satisfied,” i.e., scienter, materiality and reliance.17 Therefore,
even with a misrepresentation through opinion, there still
must be an intent to deceive.

B. Securities Fraud Under Section 10(b) and Rule 10b-5
The term “securities fraud” has come to encompass activi-

ties far broader than the common law understanding of fraud.
As Samuel W. Buell explains: “The law of securities regulation
does not stand of a single conception of fraud. ‘Securities
fraud’ is an umbrella term for several causes of action, some of
which are for forms of core fraud and some of which are for
forms of misrepresentation.”18 Nonetheless, “[w]hen lawyers
talk about securities fraud, they usually mean conduct that vio-
lates Rule 10b-5,”19 the provision at issue here.

Rule 10b-5 was enacted by the SEC under the auspices of
Section 10(b) of the Securities Exchange Act of 1934 (the
1934 Act). Section 10(b) states:

It shall be unlawful for any person, directly or indi-
rectly, by the use of any means or instrumentality of
interstate commerce or of the mails, or of any facility
of any national securities exchange . . . [t]o use or
employ, in connection with the purchase or sale of
any security registered on a national securities ex-
change or any security not so registered, or any secur-
ities-based swap agreement any manipulative or de-
ceptive device or contrivance in contravention of
such rules and regulations as the Commission may
prescribe as necessary or appropriate in the public in-
terest or for the protection of investors.20

Rule 10b-5 was enacted nine years later by the SEC to clarify
liability for fraudulent conduct. The Rule, in relevant part,
states:

It shall be unlawful for any person, directly or indi-
rectly, by the use of any means or instrumentality of
interstate commerce, or of the mails or of any facility
of any national securities exchange . . . [t]o make any

17. Id. § 14, cmt. a.
18. Samuel W. Buell, What Is Securities Fraud?, 61 DUKE L.J. 511, 541

(2011).
19. Id.
20. Securities Exchange Act of 1934 § 10(b), 15 U.S.C. § 78j(b) (2015).
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untrue statement of a material fact or to omit to state
a material fact necessary in order to make the state-
ments made, in the light of the circumstances under
which they were made, not misleading . . . in connec-
tion with the purchase or sale of any security.21

Although a right of action is not explicit in either the section
or the rule, “the existence of a private cause of action for viola-
tions . . . is now well established.”22

The first major undertaking of the Supreme Court to ad-
dress the scienter requirement of securities fraud came in
1976 with the case Ernst & Ernst v. Hochfelder, where the issue
was specifically whether there could be a Section 10(b) claim
“in the absence of an allegation of intent to deceive, manipu-
late, or defraud on the part of the defendant.”23 The Court
first looked to the language of Section 10(b), particularly its
use of the words “manipulative or deceptive,” and found that
such words, when linked with the phrase “device or contri-
vance” “strongly suggest that § 10(b) was intended to pro-
scribe knowing or intentional misconduct.”24 As the Court
continued, these terms “make unmistakable a congressional
intent to proscribe a type of conduct quite different from neg-
ligence. Use of the word ‘manipulative’ is especially signifi-
cant.”25 Setting a precedent that would require proof of intent,
the Court thus concluded that the language of Section 10(b)
“so clearly connotes intentional misconduct.”26

Since Ernst & Ernst, the pleading requirements for securi-
ties fraud have also seen further developments, both at the leg-
islative and judicial levels. First, with the passage of the Private
Securities Litigation Reform Act (PSLRA) in 1995, Congress
established that in securities fraud claims, plaintiffs must plead
“with particularity facts giving rise to a strong inference that
the defendant acted with the required state of mind.”27 Fur-

21. 17 C.F.R. § 240.10b-5(b) (2015).
22. Ernst & Ernst v. Hochfelder, 425 U.S. 185, 196–97, 196 n.16 (1976)

(citing an implied right of action since Kardon v. Nat’l Gypsum Co., 69 F.
Supp. 512 (E.D. Pa. 1946)).

23. Ernst, 425 U.S. at 187–88.
24. Id. at 197.
25. Id. at 199.
26. Id. at 201.
27. Private Securities Litigation Reform Act of 1995 (PSLRA)

§ 21D(b)(2), 15 U.S.C. § 78u-4(b)(2).
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ther, a decade later, the way in which the PSLRA should apply
to pleading scienter was clarified in the Supreme Court’s 2007
decision in Tellabs, Inc. v. Makor Issues & Rights, Ltd.28 As the
Court concluded in that case, “the inference of scienter must
be more than merely ‘reasonable’ or ‘permissible’—it must be
cogent and compelling, thus strong in light of other explana-
tions.”29 Therefore, a complaint will survive a motion to dis-
miss “only if a reasonable person would deem the inference of
scienter cogent and at least as compelling as any opposing in-
ference one could draw from the facts alleged.”30

C. How Low Does Scienter Go?
The standard of liability for scienter has been shaped by

the courts rather than the legislature.31 As the Supreme Court
in Ernst & Ernst v. Hochfelder made clear four decades ago, in a
securities fraud claim under Section 10(b) and Rule 10b-5,
there is a scienter requirement under which no liability may
arise “in the absence of an allegation of intent to deceive, ma-
nipulate, or defraud on the part of the defendant.”32 The
question arises, thus, whether one can meet the pleading re-
quirements for scienter with any standard other than pur-
poseful intent.

In assessing the common law of fraud, the draft Restate-
ment (Third) of Torts has permissibly lowered the standard from
pure intentionality to recklessness.33 As the Restatement ex-
plains: “The recklessness sufficient to support a claim of fraud
occurs when a speaker acts in conscious disregard of a risk that
a statement is false, as by offering it without qualification while

28. 551 U.S. 308 (2007).
29. Tellabs v. Makor Issues & Rights, Ltd., 551 U.S. 308, 324 (2007).
30. Id.
31. See Ann M. Olazábal & Patricia S. Abril, Recklessness as a State of Mind

in 10(b) Cases: The Civil-Criminal Dialectic, 18 N.Y.U. J. LEGIS. & PUB. POL’Y
305, 310 (2015) (“10(b) does not define the requisite state of mind for im-
posing civil liability, but instead the judiciary has shaped 10(b)’s civil scien-
ter requirements. . . . On the criminal side, a parallel phenomenon has oc-
curred.”).

32. Ernst & Ernst v. Hochfelder, 425 U.S. 185, 187–88 (1976).
33. As Olazábal and Abril note, however, “[d]espite the frequency with

which recklessness standards are employed in the law, recklessness is ‘poorly
understood.’” Olazábal & Abril, supra note 31, at 309 (citing Geoffrey Chris-
topher Rapp, The Wreckage of Recklessness, 86 WASH. U. L. REV. 111, 111
(2008)).
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knowing that it may well be untrue.”34 In the securities con-
text, courts have generally agreed with this standard. And al-
though it has not ruled on the issue, even the Supreme Court
has acknowledged that “[e]very Court of Appeals that has con-
sidered the issue has held that a plaintiff may meet the scien-
ter requirement by showing that the defendant acted inten-
tionally or recklessly.”35 Further, in 2011, the Supreme Court
assumed without deciding that a standard of “deliberate reck-
lessness” was sufficient to amount to scienter.36

The standard of recklessness applied by the Circuits in se-
curities cases seems to always be coupled with a modifier that
heightens the requisite level of recklessness. For instance, the
standard the Supreme Court applied, as mentioned above, was
“deliberate recklessness,” and the standards applied by at least
the Fifth and Eighth Circuits have been based on “severe reck-
lessness,” which the Fifth Circuit explained

is limited to those highly unreasonable omissions or
misrepresentations that involve not merely simple or
even inexcusable negligence, but an extreme depar-
ture from the standard of ordinary care, and that pre-
sent a danger of misleading buyers or sellers which is
either known to the defendant or is so obvious that
the defendant must have been aware of it.37

Thus, although the appellate courts have taken the reckless-
ness standard of common law fraud and applied it within the
realm of Section 10(b) and Rule 10b-5, the courts seem to im-
ply that they are not keen to go too far below actual inten-
tional deception in finding liability.

34. RESTATEMENT (THIRD) OF TORTS: LIAB. FOR ECON. HARM § 10 cmt. c
(AM. LAW INST., Tentative Draft No. 2, 2014).

35. Tellabs, 551 U.S. at 319 n.3 (citing Ottmann v. Hanger Orthopedic
Grp., Inc., 353 F.3d 338, 343 (4th Cir. 2003) (collecting cases from the Sec-
ond, Third, Fifth, Sixth, Seventh, Eighth, Tenth and Eleventh Circuits)).

36. Matrixx Initiatives, Inc. v. Siracusano, 563 U.S. 27, 48 (2011).
37. Owens v. Jastrow, 789 F.3d 529, 536 (5th Cir. 2015); Podraza v. Whit-

ing, 790 F.3d 828, 836 n.3 (8th Cir. 2015) (using the same language); see also
Olazábal & Abril, supra note 31, at 312 (“Section 10(b) civil case law, espe-
cially post-PSLRA, reveals courts placing recklessness at different relevant
points along the dimension of risk-awareness, variously referring to it as in-
advertence, willful blindness, conscious recklessness, deliberate recklessness,
and extreme recklessness.”).
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II.
THE SUPREME COURT’S DECISION IN OMNICARE

On March 24, 2015, the Supreme Court issued its decision
in Omnicare, Inc. v. Laborers District Council Construction Industry
Pension Fund.38 This case did not arise under Section 10(b) of
the Securities Exchange Act of 1934 , but instead, under Sec-
tion 11 of the Securities Act of 1933, which creates a right of
action for any person acquiring a security where “any part of
[a] registration statement, when such part became effective,
contained an untrue statement of a material fact or omitted to
state a material fact required to be stated therein or necessary
to make the statements therein not misleading.”39 At issue in
Omnicare was a registration statement that Omnicare had filed
in relation to a public offering of stock.40 In its registration
statement, Omnicare made two statements of opinion regard-
ing the effects that various laws might have on the company’s
business. The company stated that it “believe[d]” its contracts
were “in compliance with applicable federal and state laws,”
and it further “believe[d]” that its “contracts with pharmaceu-
tical manufacturers are legally and economically valid arrange-
ments.”41 As it turned out, however, such beliefs were inaccu-
rate. For various reasons, the Complaint alleged, “Omnicare
made ‘materially false’ representations about legal compliance
. . . [and] ‘omitted to state material facts necessary’ to make its
representations not misleading.”42 The plaintiffs thus “claimed
that none of Omnicare’s officers and directors ‘possessed rea-
sonable grounds’ for thinking that the opinions offered were
truthful and complete.”43

The case began in the Eastern District of Kentucky, which
granted Omnicare’s motion to dismiss, finding that “state-
ments regarding a company’s belief as to its legal compliance
are considered ‘soft’ information and are actionable only if
those who made them ‘knew they were untrue at the time.’”44

38. Omnicare, Inc. v. Laborers Dist. Council Constr. Indus. Pension
Fund, 135 S. Ct. 1318 (2015).

39. Securities Act of 1933 § 11, 15 U.S.C. § 77k (1998).
40. Omnicare, 135 S. Ct. at 1323.
41. Id.
42. Id. at 1324 (internal alteration omitted).
43. Id.
44. Id. (internal quotation marks and alterations omitted); see Indiana

State Dist. Council of Laborers & HOD Carriers Pension & Welfare Fund v.
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In dismissing the complaint, the district court concluded that
it had “failed to meet that standard because it nowhere
claimed that ‘the company’s officers knew they were violating
the law.’”45 On appeal, the Sixth Circuit reversed, holding that
the plaintiffs “had to allege only that the stated belief was ‘ob-
jectively false’; they did not need to contend that anyone at
Omnicare ‘disbelieved the opinion at the time it was ex-
pressed.’”46 Upon appeal, the Supreme Court granted certio-
rari “to consider how § 11 pertains to statements of opinion.”47

The Supreme Court considered the two grounds for lia-
bility under Section 11 separately (hereinafter referred to as
the first and second parts of Omnicare). The first ground for
liability addressed was whether the registration statement “con-
tained an untrue statement of a material fact,”48 regarding
which the plaintiff alleged “that a statement of opinion that is
ultimately found incorrect—even if believed at the time
made—may count as an ‘untrue statement of a material
fact.’”49 The Court disagreed. Justice Kagan, speaking through
hypotheticals, explained the problem with the plaintiff’s argu-
ment:

If [a hypothetical CEO] said, “I believe our market-
ing practices are lawful,” and actually did think that,
she could not be liable for a false statement of fact—
even if she afterward discovered a longtime violation
of law. Once again, the statement would have been
true, because all she expressed was a view, not a cer-
tainty about legal compliance.50

Omnicare, Inc., No. 2006-26 (WOB), 2012 WL 462551 (E.D. Ky. Feb. 13,
2012).

45. Omnicare, 135 S. Ct. at 1324.
46. Id. at 1324 (alterations omitted); see Indiana State Dist. Council of

Laborers & HOD Carriers Pension & Welfare Fund v. Omnicare, Inc., 719
F.3d 498, 505–06 (6th Cir. 2013) (stating that under § 11, if the defendants
disclosed information that includes a material misstatement, that is suffi-
cient, and a compliant may survive a motion to dismiss without pleading
knowledge of falsity).

47. Omnicare, 135 S. Ct. at 1324.
48. Securities Act of 1933 § 11(a), 15 U.S.C. § 77k (1998).
49. Omnicare, 135 S. Ct. at 1325.
50. Id. at 1326. This highlights the difference between this case and Vir-

ginia Bankshares, Inc. v. Sandberg, 501 U.S. 1083 (1991). Whereas in Omnicare
the statements made were considered “honestly held,” Virginia Bankshares
concerned an expression of opinion that the speaker did not honestly
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Nonetheless, the Court noted that this analysis “still leaves
some room for § 11’s false-statement provision to apply to ex-
pressions of opinion” because “every such statement explicitly
affirms one fact: that the speaker actually holds the stated be-
lief.”51 Thus, the hypothetical CEO’s statements “would be an
untrue statement of fact—namely, the fact of her own belief—
if she knew” that the statement was not accurate, as the state-
ment “would falsely describe her own state of mind . . . . In
such cases, § 11’s first part would subject the issuer to liability
(assuming the misrepresentation were material).”52 As the
Court concluded:

[A] sincere statement of pure opinion is not an “un-
true statement of material fact,” regardless whether
an investor can ultimately prove the belief wrong. . . .
In other words, the provision is not, as the Court of
Appeals and the Funds would have it, an invitation to
Monday morning quarterback an issuer’s opinions.53

The Court then moved to the second inquiry under Sec-
tion 11 “because the Funds also rely on § 11’s omissions provi-
sion, alleging that Omnicare ‘omitted to state facts necessary’
to make its opinion on legal compliance ‘not misleading.’”54

The Court formulated this issue as follows: “We therefore must
consider when, if ever, the omission of a fact can make a state-
ment of opinion like Omnicare’s, even if literally accurate,
misleading to an ordinary investor.”55 To this, Omnicare con-
tended that “no reasonable person, in any context, can under-
stand a pure statement of opinion to convey anything more
than the speaker’s own mindset.”56 The Court, however, dis-
agreed:

hold— “i.e., one making an ‘untrue statement of fact’ about the speaker’s
own state of mind.” Omnicare, 135 S. Ct. at 1329 n.7 (citing Virginia Bank-
shares, 501 U.S. at 1090).

51. Omnicare, 135 S. Ct. at 1321 (citing KEETON ET AL., supra note 9, § 109,
at 755 (“[A]n expression of opinion is itself always a statement of at least one
fact—the fact of the belief, the existing state of mind, of the one who asserts
it.”)).

52. Id. at 1326.
53. Id. at 1327.
54. Id. at 1327 (citing Securities Act of 1933, § 11(a)).
55. Omnicare, 135 S. Ct. at 1327–28.
56. Id. at 1328.
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[A] reasonable investor may, depending on the cir-
cumstances, understand an opinion statement to
convey facts about how the speaker has formed the
opinion—or, otherwise put, about the speaker’s basis
for holding that view. And if the real facts are other-
wise, but not provided, the opinion statement will
mislead its audience.57

In this context, “the investor again has cause to complain: He
expects not just that the issuer believes the opinion (however
irrationally), but that it fairly aligns with the information in
the issuer’s possession at the time.”58 As the Court continued:
“Thus, if a registration statement omits material facts about
the issuer’s inquiry into or knowledge concerning a statement
of opinion, and if those facts conflict with what a reasonable
investor would take from the statement itself, then § 11’s omis-
sions clause creates liability.”59

Justice Kagan did not give a free pass to future plaintiffs,
though. As she noted: “An opinion statement, however, is not
necessarily misleading when an issuer knows, but fails to dis-
close, some fact cutting the other way,” as “[r]easonable inves-
tors understand that opinions sometimes rest on a weighing of
competing facts.”60 Further, “whether an omission makes an
expression of opinion misleading always depends on the con-
text. . . . The reasonable investor understands a statement of
opinion in its full context, and § 11 creates liability only for

57. Id.; see also PROSSER ET AL., supra note 9, at 760–61 (“[I]t has been
recognized very often that the expression of an opinion may carry with it an
implied assertion, not only that the speaker knows no facts which would pre-
clude such an opinion, but that he does know facts which justify it. There is
quite general agreement that such an assertion is to be implied where the
defendant holds himself out or is understood as having special knowledge of
the matter which is not available to the plaintiff, so that his opinion becomes
in effect an assertion summarizing his knowledge.”).

58. Omnicare, 135 S. Ct. at 1329.
59. Id.; see also DOBBS ET AL., supra note 8, at § 665 (“Conceivably such a

defendant is honest in the sense that he believes what he has asserted, so
that he lacks any intent to deceive even though he knows he lacks knowledge
about the facts represented. But even if, as a psychological proposition, such
a defendant might be in a sense honest about the fact asserted, he has dis-
honestly represented at least one thing, namely the extent of his knowledge.
He can readily avoid liability if he avoids making a statement as one of
known fact, for example, by stating his belief or by indicating the limits of his
knowledge. Liability in such cases is not only recognized, it is appropriate.”).

60. Omnicare, 135 S. Ct. at 1329.
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the omission of material facts that cannot be squared with
such a fair reading.”61 The Court thus concluded with the fol-
lowing pleading requirements for plaintiffs:

To be specific: The investor must identify particular
(and material) facts going to the basis for the issuer’s
opinion—facts about the inquiry the issuer did or did
not conduct or the knowledge it did or did not
have—whose omission makes the opinion statement
at issue misleading to a reasonable person reading
the statement fairly and in context. That is no small
task for an investor.62

Because the Court disagreed with the standards applied by the
courts below, the judgment was vacated and remanded for fur-
ther proceedings.63

The Omnicare decision did not enunciate further limits to
the scope of its application. Justice Kagan wrote that the “prin-
ciples” at issue were “not unique to § 11,” but that they “in-
here, too, in much common law respecting the tort of misrep-
resentation.”64 Thus, it was evident that innocently held state-
ments of opinions could form liability beyond Section 11, but
the extent of such liability remained unclear. As a result,
courts were left to their own in the aftermath in order to deter-
mine whether Omnicare could be applied to Section 10(b)
claims, and if so, to what extent.

III.
COURTS OPINE ON OMNICARE’S APPLICATION

TO SECTION 10(b) CLAIMS

Various courts have weighed in on the scope of Omnicare
since it was decided in 2015. However, these courts have inter-
preted the case in a wide variety of ways and have had rather
inconsistent interpretations regarding the scope of Omnicare’s
holding and the ways in which it might or might not reach
claims brought under Section 10(b) and Rule 10b-5.

61. Id. at 1330.
62. Id. at 1332 (internal citation omitted).
63. Id. at 1333.
64. Id. at 1330.
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A. First Takes
The Tenth Circuit appears to be the first court to address

such implications of Omnicare. Only two weeks after the Su-
preme Court’s decision, the Tenth Circuit issued a decision in
Nakkhumpun v. Taylor, a securities class action in which the
plaintiffs alleged violations of Section 10(b) and Rule 10b-5
based on misleading statements made by Delta Petroleum Cor-
poration’s officers.65 One issue in the case regarded a sup-
posed misleading statement of opinion, where an executive
had said, “We believe we are in a far better financial situation
than we were a year ago.”66 Without elaborating on the appli-
cability of Omnicare to these claims, the Tenth Circuit dove
into its analysis. In doing so, the court laid out an unclear
roadmap for what Omnicare requires. It stated: “An opinion is
considered false if the speaker does not actually or reasonably
hold that opinion. The district court concluded that Mr. Nak-
khumpun had failed to allege falsity, reasoning that none of
the alleged facts would cast doubt on Mr. Wallace’s belief in
the truth of his statement in May 2010. We agree.”67 After the
court mentioned Nakkhumpun’s counter to this, the court
continued, “But, Mr. Nakkhumpun’s factual allegations do not
suggest scienter. . . . Mr. Nakkhumpun has not alleged any facts
that would cast doubt on the sincerity or reasonableness of Mr.
Wallace’s statement of his opinion. Thus, we uphold dismissal
of this claim based on the failure to adequately allege falsity.”68

The Tenth Circuit, without a sufficient explanation, thus ap-
pears to have applied Omnicare jointly to falsity and scienter,
without a significant distinction between them.

Another case that also joined together falsity and scienter
in its Omnicare analysis was SEC v. Goldstone,69 a 265-page opin-
ion from the District of New Mexico. As it explained:

For a § 10(b) claim, scienter is normally a separate
element than the false-statement element. For state-

65. Nakkhumpun v. Taylor, 782 F.3d 1142, 1145 (10th Cir. 2015).
66. Id. at 1159.
67. Id. (emphasis added) (citing Omnicare, 135 S. Ct. at 1326–27; Virginia

Bankshares, Inc. v. Sandberg, 501 U.S. 1083, 1095 (1991)).
68. Nakkhumpun, 782 F.3d at 1159–60 (emphasis added) (citing Omni-

care, 135 S. Ct. at 1328–29).
69. SEC v. Goldstone, No. Civ. 12-0257 JB/GBW, 2015 WL 5138242

(D.N.M. Aug. 22, 2015).
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ment of opinion, however, the two elements merge.
The Supreme Court clarified that statements of opin-
ion are false only if the speaker did not hold the
stated opinion. To establish that a statement was
false, a plaintiff must show that the speaker did not
actually believe the espoused opinion—i.e. a plaintiff
must show subjective falsity. Once a plaintiff shows
that the speaker believed the stated opinion to be
false, the plaintiff will have also satisfied the scienter
requirement; a speaker who knowingly made a false
statement did so with scienter.70

The District of New Jersey gave a more in-depth analysis
of Omnicare and its relation to Section 10(b) and Rule 10b-5
claims in In re Merck & Co. Securities, Derivative & ERISA Litiga-
tion, which regarded Merck’s supposed failure to disclose in-
formation about a drug’s side effects, which allegedly misled
investors.71 Although the court early on stated that “Omnicare,
actually, is not directly applicable to any aspect of the instant
motion for summary judgment, which deals with § 10(b) of
the Exchange Act and its scienter requirement,” it continued,
“[n]evertheless, Omnicare’s analysis of its discussion of mislead-
ing opinions is, to some extent, instructive . . . .”72

In practice, the court applied Omnicare to the Section
10(b) context. First, the court stated that the “Omnicare deci-
sion, dealing with a securities fraud claim based on statements
of opinion, illuminates this Court’s Section 10(b) scienter
analysis as it relates to” the statements that had been made.73 It
additionally reiterated the fact that Omnicare had “noted that
these principles concerning the manner in which a reasonable
person understands statements of opinion and, thus, how
opinions could be considered fraudulent are ‘not unique to
§ 11.’”74 The district court went on to state that “Defendants’

70. Id. at *254 (citing SEC v. Wolfson, 539 F.3d 1249, 1256 (10th Cir.
2008) for the proposition that the elements merge).

71. In re Merck & Co. Securities, Derivatives & ERISA Lit., Civ. Nos. 05-
1151(SRC), 05-2367(SRC), 2015 WL 2250472, at *1 (D.N.J. May 13, 2015).

72. Id. at *11 n.7.
73. Id. at *20.
74. Id. at *21 (citing Omnicare, Inc. v. Laborers Dist. Council Constr.

Indus. Pension Fund, 135 S. Ct. 1318, 1330 (2015)).
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opinion . . . may constitute securities fraud if Defendants . . .
lacked a reasonable basis for their expressed belief.”75

B. The Southern District of New York Weighs In
This issue reached the securities hub of the Southern Dis-

trict of New York (SDNY) by September 2015, at which time
that district twice in seven days assessed the applicability of
Omnicare. The first case was City of Westland Police & Fire Retire-
ment System v. MetLife, Inc., where an issue involved whether
MetLife had misled investors through various statements it
had made.76 In the second paragraph of the opinion, the
court noted that the case at bar was “ripe for decision” now
that Omnicare had been decided,77 at which point a footnote
was written that although Omnicare regarded Section 11,
“[n]onetheless, its reasoning applies with equal force to other
provisions of the federal securities laws, including, as relevant
to this case, § 10(b) and Rule 10b-5, which uses very similar
language.”78 The extent of the court’s justification for a jump
to “equal force” for the provisions was a parenthetical in the
same footnote, citing to a Second Circuit decision decided
before Omnicare, for which the court quoted the proposition
that Sections 10(b) and 11 “share a material misstatement or
omission element” and involve “the same reasoning.”79

The court thus restated the rule for fraud liability for
omissions of honestly held statements of opinion as follows:

[A] plaintiff who asserts that a statement of opinion
or belief violates Rule 10b-5 must plead facts that, if

75. The district court actually found that a jury could have reasonably
concluded “that Defendants not only lacked support for this assertion of
belief but, additionally knew that it did not ‘fairly align’ with other informa-
tion in their possession.” In re Merck & Co., 2015 WL 2250472, at *21. Thus,
although seeming to imply the permissiveness of a lower standard of intent,
this case did not require the court to actually apply a standard lower than
knowledge, or at the lowest, recklessness.

76. City of Westland Police & Fire Ret. Sys. v. MetLife, Inc., 129 F. Supp.
3d 48, 54–55 (S.D.N.Y. 2015).

77. Id. at 55.
78. Id. at 55 n.3 (emphasis added).
79. Id. (citing City of Omaha Civilian Emps.’ Ret. Sys. v. CBS Corp., 679

F.3d 64, 67–68 (2d Cir. 2012) (“Though Fait involved claims under Sections
11 and 12 of the Securities Act of 1933, see 15 U.S.C. §§ 77k, 77l, the same
reasoning applies under Sections 10(b) and 20(a) of the 1934 Act, as these
claims all share a material misstatement or omission element.”)).



612 NYU JOURNAL OF LAW & BUSINESS [Vol. 13:595

true, would be sufficient to show . . . if asserting that
the statement of opinion or belief is misleading due
to the omission of discrete factual representations,
that the statement did not rest on some meaningful
inquiry, rendering it misleading to a reasonable per-
son reading the statement fairly and in context.80

Applying this rule to the facts, the court stated that Section
10(b) and Rule 10b-5 liability would be actionable if “MetLife’s
(explicit or implicit) representations . . . did not rest on a
meaningful inquiry, rendering them misleading to a reasona-
ble investor reading MetLife’s financial statements in con-
text.”81 Regarding the requirements for adequately pleading
an omission, the court enunciated that the plaintiff was re-
quired to

call into question [the defendant’s] basis for those
representations by identifying particular, material
facts about the inquiry [the defendant] “did or did
not conduct or the knowledge it did not did not
have”—facts the omissions of which rendered [the
defendant’s] representations misleading to reasona-
ble investors reading the Company’s financial state-
ments in context.82

One week later, another decision from SDNY reinforced
the prior week’s interpretation of Omnicare, as addressed in
City of Westland. In fact, it appears that in In re Lehman Brothers
Securities & ERISA Litigation,83 the holding of the prior week
was expanded further: now Omnicare “directly addressed how
courts should treat allegedly false or misleading statements of
opinions under the securities laws.”84 In explaining Omnicare,
no longer was there a reference to the differences between
Sections 11 and 10(b), but rather, the court now stated that
that decision covered, generally speaking, “the securities

80. Id. at 72 (citing Omnicare, Inc. v. Laborers Dist. Council Constr. In-
dus. Pension Fund, 135 S. Ct. 1318, 1325–28, 1332 (2015)) (internal quota-
tion marks and alterations omitted).

81. Id. at 73 (explaining that the court nonetheless found that the plain-
tiff had failed to meet the required pleading standards.).

82. Id. at 76 (quoting Omnicare, 135 S. Ct. at 1332).
83. In re Lehman Bros. Sec. & ERISA Litig., 131 F. Supp. 3d 241 (S.D.N.Y.

2015).
84. Id. at 251.
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laws.”85 Although the court still “recognize[d]” in a footnote
that Omnicare regarded Section 11 and not Section 10(b), the
footnote is verbatim to the explanation for applying Omnicare
that had been given the week prior.86 After outlining the same
standard the court had applied in the former case, in applying
the facts to the issue, the court stated “the Omnicare standard is
straightforward.”87 After considering six alleged “red her-
rings,” the court concluded that it was “inappropriate” to grant
summary judgment regarding whether the statements made
had been “false or misleading.”88

A third SDNY decision implementing the same reasoning
arose in May 2016, in In re Weight Watchers International, Inc.
Securities Litigation,89 where the court enunciated virtually the
same outline of Omnicare that had been given in the 2015
cases.90 Here, in finding that the plaintiffs had failed to state a
claim that the defendant’s representations were false or mis-
leading,91 the court explained:

[P]laintiffs here were required to do more than
merely allege that [the defendant’s statements were
wrong]. Plaintiffs were obliged to allege sufficiently
facts that, if true, plausibly could justify a conclusion
that defendants either knew that their statements
were false or, at least, that they had no reasonable
basis for making them.92

85. Id.
86. Compare id. at 251 n.48 with City of Westland, 129 F. Supp. 3d at 55 n.3.
87. In re Lehman, 131 F. Supp. 3d at 255.
88. Id. at 258.
89. In re Weight Watchers Int’l, Inc. Sec. Litig., 14-cv-1997 (LAK), 2016

WL 2757760 (S.D.N.Y. May 11, 2016).
90. The analysis is in fact the same in both cases. Compare id. at *5

(“What, then, must a plaintiff plead to state a legally sufficient claim that the
defendant ‘omit[ted] to state a material fact necessary’ to make its statement
of opinion ‘not misleading?’”) with In re Lehman, 131 F. Supp. 3d at 254 (“So
what, then, must a plaintiff plead to state a legally sufficient claim that the
defendant ‘omit[ted] to state a material fact necessary’ to make its statement
of opinion ‘not misleading?’”).

91. Weight Watchers, 2016 WL 2757760, at *6.
92. Id. (citing City of Westland Police & Fire Ret. Sys. v. MetLife, Inc., 129

F. Supp. 3d 48 (S.D.N.Y. 2015), quoting Omnicare, Inc. v. Laborers Dist.
Council Constr. Indus. Pension Fund, 135 S. Ct. 1318, 1332 (2015)).
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C. Further Developments
Federal courts across the country have since applied

Omnicare to Section 10(b) claims based in whole or in part on
the line of SDNY decisions discussed above. For example, in In
re BP Securities Litigation,93 the Southern District of Texas stated
that although “[t]echnically speaking, Omnicare only addresses
opinion statements in the context of Section 11 of the Securi-
ties Act, not Section 10(b) of the Securities Exchange Act . . .
this distinction results in no practical differences.”94 Thus,
“[f]or the sake of convenience, the Court will refer to Omnicare
as addressing claims brought under Section 10(b) of the Se-
curities Exchange Act.”95 As that court continued, “courts have
overwhelmingly applied [Omnicare’s] holdings in the context
of alleged omissions under Section 10(b) of the Securities Ex-
change Act.”96 And where the defendants challenged the ap-
plicability of Omnicare to the scienter requirement of Section
10(b), the Texas district court responded:

The Court disagrees. Since the Supreme Court’s deci-
sion in March of 2015, no fewer than six courts have
invoked Omnicare in their 10b-5 scienter analysis. In-
deed, the Southern District of New York—whose pre-
cedent in matters of security litigation is particularly
persuasive—has done so on at least two occasions.
Once again, the Court sees no reason to depart from
the emerging majority position of these district
courts.97

Reliance on SDNY’s holdings was also seen in the Northern
District of California, where that court cited SDNY by saying:
“Although Omnicare concerned statements of opinion under

93. In re BP p.l.c. Sec. Litig., MDL No. 4:10-MD-2185, 2016 WL 3090779
(S.D. Tex. May 31, 2016).

94. Id. at *9 n.90.
95. Id.
96. Id. at *10.
97. Id. (collecting cases). A later decision from the Southern District of

Texas incorporated the court’s analysis in In re BP and added that Omnicare’s
“analysis bears both on the material misrepresentation aspect of a § 10(b)
claim and on the scienter aspect. Therefore, the Omnicare opinion’s discus-
sions about an ‘issuer’s’ statements are equally applicable to an Exchange
Act defendant speaker’s statements.” In re Plains All American Pipeline, L.P.
Sec. Litig., No. H:15-02404, 2017 WL 1164301, at *13 n.4 (S.D. Tex. Mar. 29,
2017).
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Section 11, several courts to consider such statements under
Section 10(b) since Omnicare have applied the Omnicare analy-
sis.”98

Following these decisions, the Ninth Circuit weighed in.
In City of Dearborn Heights Act 345 Police & Fire Retirement System
v. Align Technology, Inc., it stated that “[a]lthough Omnicare
concerned Section 11 claims, we conclude that the Supreme
Court’s reasoning is equally applicable to Section 10(b) and
Rule 10b-5 claims.”99 In order to support its conclusion, it ra-
tionalized that “Rule 10b-5, which was promulgated pursuant
to Section 10(b), contains an identical limitation of liability to
‘untrue statement[s]’ and omissions of ‘fact.’”100

Only two judges have voiced concerns about the equal ap-
plication of Omnicare to Section 10(b) claims. One was Judge
Kleinfeld of the Ninth Circuit, writing separately in a concur-
ring decision in City of Dearborn Heights, addressed in the para-
graph above. Judge Kleinfeld agreed in the decision of the
court to affirm dismissal of the plaintiff’s complaint for failure
to plead scienter. However, he expressed hesitation regarding
the majority’s “equally applicable” language, which in turn
overruled a prior decision of the court.101 As he stated: “The
majority provides an alternative ground for reaching the same
result, under the Supreme Court decision in [Omnicare]. That

98. In re Velti PLC Sec. Litig., No. 13-cv-03889-WHO, 2015 WL 5736589,
at *33 (N.D. Cal. Oct. 1, 2015) (citing SDNY decisions in In re Lehman and
City of Westland, as well as In re Merck and In re Amarin Corp. PLC., No. 13-cv-
06663, 2015 WL 3954190, at *7 n.14 (D.N.J. June 29, 2015) (assuming with-
out deciding that Omnicare applied to Section 10(b) claims)). Regarding the
same inquiry, a later decision from the Northern District of California favor-
ably cited In re Velti in rebutting the defendants’ objection “to plaintiffs’ reli-
ance on OmniCare on the ground that the case involved a Section 11, not a
Section 10(b) claim.” See West v. Ehealth, Inc., No. 3:15-cv-00360-JD, 2016
WL 948116, at *7 (N.D. Cal. Mar. 14, 2016) (“[A]t least one case in this
district has applied the OmniCare analysis to a Section 10(b) claim.”).

99. City of Dearborn Heights Act 345 Police & Fire Ret. Sys. v. Align
Technology, Inc., No. 14-16814, 2017 WL 1753276, at *7 (9th Cir. May 5,
2017).

100. Id.
101. See id. at *7 (“We thus hold that to the extent our current standard

permits plaintiffs to plead falsity by alleging that ‘there is no reasonable basis
for the belief’ under a material misrepresentation theory of liability, it is
‘clearly irreconcilable’ with Omnicare, and it is therefore overruled.”) (over-
ruling to the extent applicable Miller v. Gammie, 335 F.3d 889, 900 (9th Cir.
2003) (en banc)).
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was a section 11 case. This is a section 10(b) case. As the Su-
preme Court explained in Herman & MacLean v. Huddleston,
section 10(b) and section 11 are materially different.”102 The
judge later clarified his concerns about the majority’s decision:

My concern is that it is an important and debatable
question, one that we need not decide, and therefore
one that we ought not to decide. The delicacy of the
question arises from the considerable differences,
noted in Herman, between section 11 and section
10(b), as well as the pleading difference, Federal
Rule of Civil Procedure 9(b) for section 10(b) claims
and Federal Rule of Civil Procedure 8(a) for section
11 claims unless they are grounded in fraud. Though
I might well agree with the majority that the Omnicare
analysis applies to section 10(b) cases, I think it is
wiser to leave that arguable and important determi-
nation to a case where it has to be made.103

Judge Vance from the Eastern District of Louisiana also
showed qualms about applying Omnicare outright in the Sec-
tion 10(b) context. As she noted: “[S]ince Omnicare was de-
cided, a number of courts have applied Omnicare to securities
fraud claims—often without analyzing the differences in statu-
tory schemes.”104 She continued: “It is not clear, however, that
the Supreme Court’s analysis in Omnicare extends to securities
fraud claims under Section 10(b)” because “Section 11 of the
1933 Act and Section 10(b) of the 1934 differ in significant
ways.”105

IV.
OMNICARE AND SCIENTER: A MISMATCH

As addressed above, some courts have stated that Omnicare
should be applied with equal force to Section 10(b), and
some, such as the Southern District of Texas, have explicitly
stated that scienter should be incorporated based on no practi-
cal difference. However, these courts have failed to address
crucial differences between Sections 11 and 10(b), as noted by

102. Id. at *13 (Kleinfeld, J., concurring).
103. Id., at *14.
104. Firefighters Pension & Relief Fund v. Bulmahn, 147 F. Supp. 3d 493,

528 n.148 (E.D. La. 2015).
105. Id. at 527.
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Judges Kleinfeld and Vance. Most importantly, these courts
have failed to address a key element of all Section 10(b) and
Rule 10b-5 claims: scienter. And, as becomes evident, Omnicare
should not be extended to the scienter analysis under Section
10(b).

A. Disaggregate or Conflate?  The Necessity of Distinction
The cases since Omnicare described above emphasize the

problematic nature of applying the case in entirety to Section
10(b) and Rule 10b-5 claims, especially to their scienter re-
quirement. Since Omnicare, the analyses of falsity and scienter
have gone in many different directions. Some courts, for in-
stance, have stated that the two should be applied identically,
such as the District of New Mexico, stating that “the two ele-
ments merge.”106 Meanwhile, other decisions, such as from the
Southern District of New York, have used similar language, al-
though refraining from declaring exactly identical application
of the two. For example, since Omnicare, Judges Nathan107 and
Furman108 of that court have both quoted a case—decided
before Omnicare—that stated “where plaintiffs allege a false
statement of opinion, the falsity and scienter requirements are
essentially identical . . . .”109 Judge Nathan, for example, noted
that the two do not necessarily always have to be applied
equally, hypothesizing in that case “[e]ven if the direct equiva-
lence between scienter and the pleading standard for opinion
statements does not hold in all circumstances . . . .”110

Others, however, have simply combined the two analyses
without signifying the differences between them. The Tenth
Circuit’s decision in Nakkhumpun especially emphasizes this
bouncing back and forth, not only between falsity and scien-
ter, but also between the two different parts of the Omnicare

106. SEC v. Goldstone, No. CIV. 12-0257 JB/GBW, 2015 WL 5138242, at
*254 (D.N.M. Aug. 22, 2015) (citing SEC v. Wolfson, 539 F.3d 1249, 1256
(10th Cir. 2008) for the proposition that the elements merge).

107. In re BioScrip, Inc. Sec. Litig., 95 F. Supp. 3d 711, 732–33 (S.D.N.Y.
2015).

108. Pirnik v. Fiat Chrysler Autos., N.V., 15-CV-7199 (JMF), 2016 WL
5818590, at *8 (S.D.N.Y. Oct. 5, 2016).

109. In re Sanofi Sec. Litig., 87 F. Supp. 3d 510, 534 (S.D.N.Y. 2015) (quot-
ing Podany v. Roberston Stephens, Inc., 318 F. Supp. 2d 146, 153 (S.D.N.Y.
2004)), aff’d sub nom. Tongue v. Sanofi, 816 F.3d 199 (2d Cir. 2016).

110. In re Bioscrip, 95 F. Supp. 3d at 733.
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decision. As the Tenth Circuit explains: “An opinion is consid-
ered false if the speaker does not actually or reasonably hold
that opinion,”111 quoting the first part of Omnicare. It contin-
ues: “The district court concluded that Mr. Nakkhumpun had
failed to allege falsity, reasoning that none of the alleged facts
would cast doubt on Mr. Wallace’s belief in the truth of his
statement . . . .”112 The court then stated: “But, Mr. Nak-
khumpun’s factual allegations do not suggest scienter”113 (not
falsity). It continues, “Mr. Nakkhumpun has not alleged any
facts that would cast doubt on the sincerity or reasonableness
of Mr. Wallace’s statement of his opinion,”114 now quoting the
second part of the Omnicare analysis. And then it concludes:
“Thus, we uphold dismissal of this claim based on the failure
to adequately plead falsity.”115

By applying Omnicare in whole to Section 10(b) claims,
courts are faced with two competing mental-state inquiries for
cases regarding honestly held statements of opinion with an
alleged omission of material fact: (1) was there a reasonable in-
quiry into the basis of the opinion?; and (2) was there a fraudu-
lent intent? And thus the question emerges: which mental state
was the plaintiff required to plead? In Nakkhumpun, for exam-
ple, by combining an analysis of both the first and second
parts of Omnicare, as well as both falsity and scienter, the deci-
sion conflates the mental state requirements for each of these.
Specifically, by combining an analysis of falsity and scienter
under Rule 10b-5, and by stating that the plaintiff’s allegations
do not suggest scienter in part because no facts had been al-
leged to “cast doubt on the sincerity or reasonableness” of the
statements made, the court is implying the principles of negli-
gence. Meanwhile, wholly absent from this amalgamation of
falsity and scienter was the actual standard for scienter—reck-
less or conscious disregard. Instead, by using the word “reason-
ableness” in a paragraph beginning with a conclusion about
scienter, the court—even if done unintentionally—thus sug-
gests a negligence standard to assess scienter.

111. Nakkhumpun v. Taylor, 782 F.3d 1142, 1159 (10th Cir. 2015).
112. Id.
113. Id. (emphasis added).
114. Id.
115. Id. at 1160.
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In practice, this conflation will not always make a substan-
tive difference, mainly under the first part of Omnicare, which
regards whether statements of opinions are untrue statements
of fact, and the Supreme Court explained that such will be the
case if the speaker knew, or had grounds to believe, that the
opinion statement made by the speaker was false.116 In such a
case, where the falsity argument is evidently hinged to the sub-
jective understanding of the maker of the statement, there is
an indisputable link between scienter and falsity.

However, the second part of Omnicare is fundamentally
different—it regards honestly held statements of opinion, where
the speaker did not believe that he or she was making a false
statement. This is an assessment about the failure to disclose
potentially material information. But if someone who fails to
disclose information about the basis of his opinion has simply
failed to make a “meaningful inquiry,” does that necessarily
imply a fraudulent omission? Or could it have been a negligent
omission?117 Omnicare does not address this specifically be-
cause it did not matter in that case—it was a Section 11 claim,
which is strict liability. But here, in Section 10(b) claims, this is
of crucial importance, as one cannot be held liable for omit-
ting to disclose material information unless there is some ele-
ment of scienter. Whereas there can be no objection to apply-
ing a reasonableness standard to the assessment of materiality
or to one’s inquiry, we know that reasonableness (a word
linked to negligence) is not permissible for scienter.118 Recall

116. See Omnicare, Inc. v. Laborers Dist. Council Constr. Indus. Pension
Fund, 135 S. Ct. 1318, 1326 (2015) (“For that reason, the CEO’s statement
about product quality (‘I believe our TVs have the highest resolution availa-
ble on the market’) would be an untrue statement of fact—namely, the fact
of her own belief—if she knew that her company’s TVs only placed sec-
ond.”).

117. A similar question can be raised specifically with regard to material-
ity. See Allan Horwich, An Inquiry into the Perception of Materiality as an Element
of Scienter Under SEC Rule 10b-5 21 (Northwestern Univ. Sch. of Law Scholarly
Commons, Faculty Working Papers No. 15, 2011) (“In many cases, the mate-
riality of the information that was misrepresented or that was not disclosed is
clear. In other situations, however, the defendant may have thought about
what he was about to say (such as utter a statement about a public company
of which he is a senior executive) or do (such as trade in stock of that com-
pany) and reached a good-faith conclusion that nonpublic information of
which he is aware was not material—or he was not reckless in failing to ap-
preciate the materiality of the substantive deficiency of his statement.”).

118. See Tellabs v. Makor Issues & Rights, Ltd., 551 U.S. 308, 324 (2007).
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the Supreme Court’s language in Ernst & Ernst, emphasizing
that the legislative history behind Section 10(b) “make[s] un-
mistakable a congressional intent to proscribe a type of con-
duct quite different from negligence,”119 thus concluding that
Section 10(b) instead “so clearly connotes intentional miscon-
duct.”120 And if we return to the draft Restatement (Third) of
Torts, it gives a clear indication that a negligence standard for
fraud is impermissible: “However negligent it may be, an utterance
is not fraudulent if made in the belief that it is true and that it
accurately reflects whatever confidence and basis for belief the
speaker may possess.”121 Coupling this with the circuit courts’
understandings of a somewhat “heightened recklessness” re-
quirement for fraud, it becomes evident that decisions since
Omnicare that have suggested such a standard are in essence
laying a foundation—albeit unintentionally—for blurring the
scienter requirement of fraud.

While courts may often find it evident that the defendants
knew some material information that they failed to disclose,
and thus can skip over this analysis, such will not always be the
case. Consider, for example, the problematic analogy drawn by
the authors of Dobbs’ Law of Torts:

Slipping into negligence or strict liability. The core cases
of liability for statements made of one’s own knowl-
edge are consistent with the rules in Derry v. Peek,
but when liability is imposed beyond the core cases,
courts may be imposing liability for mere negligence.
A part of the problem is that the term knowledge is
highly uncertain. Suppose the defendant in posses-
sion of a surveyor’s map of his property showing own-
ership of 180 acres relies upon it in representing to a
potential buyer that the tract contains such acreage.
He has not personally surveyed the area. Does he
“know” the acreage? Or suppose he once knew a fact
that put the acreage in doubt, such as the surveyor’s

119. Ernst & Ernst v. Hochfelder, 425 U.S. 185, 199 (1976).
120. Id. at 201.
121. RESTATEMENT (THIRD) OF TORTS § 10, cmt. c (AM. LAW INST., Tenta-

tive Draft No. 2, 2014) (emphasis added); see also DOBBS ET AL., supra note 8,
at § 665 (“Under the scienter test, ordinary negligence, such as the defen-
dant’s failure to ascertain facts with reasonable care or his failure to formu-
late misrepresentations more accurately, is not enough for liability in a claim
for intentional misrepresentation.”).
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assumption that a certain marker was the southwest
corner, but that he forgot the assumption and relied
quite honestly upon the map. A well known older
case imposed liability on similar facts (before Derry v.
Peek was decided), although it would be hard to say
that anything more than negligence was involved.
Along the same lines, an Arizona opinion, without
discussing any basis in logic, justice, or policy, held
that a defendant could be subjected to liability for
making a representation that proved to be false. It
was enough that he was in fact ignorant of the truth;
it was not necessary for him to have been conscious
of his own ignorance. That formulation necessarily
means that the defendant who speaks reasonably and
in good faith can be held liable. In other words, the
court formulated a rule of prima facie strict liability,
perhaps without realizing it.122

Considering this, what would happen when a case arises under
the second part of Omnicare—when the issue regards a state-
ment of opinion but there is insufficient evidence to prove
that the defendant “must have known” about underlying facts?
If a court were to turn to Nakkhumpun, for instance, as in the
analogy drawn here, it would read in a paragraph addressing
scienter an analysis that states the plaintiff had not alleged
facts “that would cast doubt on the sincerity or reasonableness
of [the speaker’s] statement of his opinion.”123 By the Tenth
Circuit assessing the “reasonableness”—not the intentional-
ity—of the executive’s inquiry in a paragraph addressing scienter,
it left open the possibility for future courts to further blend
the lines, or as Dobbs puts it, to “formulate[ ] a rule of prima
facie strict liability [or negligence], perhaps without realizing
it.”124

Consequently, this highlights the challenge created by the
SDNY trend and those other courts citing that district’s cases
for the proposition that Omnicare should be applied “with
equal force” to Section 10(b) and Rule 10b-5 claims; that there

122. DOBBS ET AL., supra note 8, at § 665 (first quoting Chatham Furnance
Co. v. Moffatt, 147 Mass. 403 (1888) then quoting Walters v. First Fed. Sav. &
Loan Ass’n of Phoenix, 641 P.2d 235 (1982)).

123. Nakkhumpun v. Taylor, 782 F.3d 1142, 1159 (10th Cir. 2015).
124. DOBBS ET AL., supra note 8, at § 665.
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is “no practical difference” between Section 11 and Section
10(b) claims; and that a standard of “meaningful inquiry”
should be applied.125 The problem is not the actual analyses
regarding pleading securities fraud in those cases. Rather, it is
the general lack of analysis regarding whether Omnicare can
and should be extended to Section 10(b) and Rule 10b-5
claims in entirety, generally without any qualms.126 Because
Section 11 claims are strict liability claims and do not require
scienter, the discussion regarding mental state in Omnicare was
limited to the materiality component. But in the Section 10(b)
context, if courts continue to provide only one analysis of
Omnicare that blends falsity and scienter, then courts might
continue to use the “reasonable inquiry” standard for both fal-
sity and scienter. And without any distinction provided by the
courts, there is an indication here that a defendant’s negligent
failure to do further inquiry might now lead to fraud liability.
Therefore, it is critical for courts to separate the discussions
assessing the materially false and misleading nature of state-
ments from scienter in cases addressing misleading statements
of opinion under Section 10(b) and Rule 10b-5.

B. The Supreme Court’s Intent in Omnicare
The question that next arises is whether the Supreme

Court necessarily required or implied that Omnicare would be
applied to scienter or whether the above-described distinction
could in fact be enforced by courts. Although the Supreme
Court did state that the principles at hand were not unique to
Section 11, for various reasons, the areas left open by the

125. See supra Part III.
126. One interesting analysis comes from In re Plains All American Pipeline

Sec. Litig. Despite the court stating that Omnicare applies equally to Section
10(b) claims, see supra note 97, the court later highlighted the potential of
conflation between scienter and falsity: “Showing that a statement was false
or misleading using this Omnicare prong blurs the lines between the falsity
and scienter elements of an Exchange Act claim. Determining whether a
statement is false or misleading turns on what the speaker knew, making it
similar to the scienter inquiry. But even though this Omnicare inquiry over-
laps with the scienter inquiry, the two are not identical. Here, the issue is
whether the plaintiffs have adequately pleaded that the defendants were
aware of material facts that: (1) contradicted or undermined their compli-
ance opinion statements; and (2) that an investor would reasonably believe
were not true based on that statement. The scienter issue is the individual’s
state of mind in stating the opinion.” 2017 WL 1164301, at *25.
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Court were probably not meant for scienter. First, countless
differences between the two provisions signify that Sections 11
and 10(b) were likely not intended to be interpreted identi-
cally, most notably in consideration of the strict liability nature
of Section 11 claims. Further, when assessing the language of
the Court’s holding in Omnicare, it appears to signify that the
Court was taking steps to intentionally distinguish its holding
from cases requiring a deliberate intent to deceive. As a result,
it appears that the Court’s language aligns with the distinc-
tions drawn herein.

1. Comparing and Contrasting Section 11 and Rule 10b-5
The Southern District of New York applied Omnicare to

Section 10(b) and Rule 10b-5 because Rule 10b-5 “uses very
similar language” to Section 11.127 The court’s rationale was
that the claims “share a material misstatement or omission ele-
ment” and “involve the same reasoning.”128 But if the two pro-
visions are considered more closely, it does not appear as evi-
dent that such a conclusion must be drawn.

The similar language highlighted by the Southern District
of New York, among others, is that both provisions address
something that regards an “untrue statement of a material
fact” or an omission “to state a material fact” that is required
or necessary “to make the statements . . . not misleading.”129

Beyond that, however, there are key differences between the
provisions. First, Section 11 liability has a narrow scope: it only
regards misrepresentations in registration statements,130 and
thus, it only applies within the context of initial public offer-
ings.131 On the other hand, Rule 10b-5 operates as a catch-all
anti-fraud provision regarding any misstatement in connection
with the purchase or sale of any security. In fact, if we note the
choice of modifiers in Rule 10b-5—written nine years after

127. See City of Westland Police & Fire Ret. Sys. v. MetLife, Inc., 129 F.
Supp. 3d 48, 55 n.3 (S.D.N.Y. 2015).

128. Id. (quoting City of Omaha Civilian Emps.’ Ret. Sys. v. CBS Corp.,
679 F.3d 64, 67–68 (2d Cir. 2012)) (internal quotation marks omitted).

129. These quotations are identical in both the Securities Act of 1933
§ 11(a) and 17 C.F.R. 240.10b-5(b) (2015).

130. The title of Section 11 is “Civil liabilities on account of false registra-
tion statement.” See Securities Act of 1933 § 11, 15 U.S.C. § 77k.

131. The registration of securities and registration statements are defined
by and addressed in the Securities Act of 1933 § 6, 15 U.S.C. § 77f.
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Section 11—the provision is noticeably different: it refers to
the unlawful act of “any person” through “any means” of inter-
state commerce or through “any national securities exchange”
to make “any untrue statement” not misleading “in connection
with the purchase or sale of any security.”132 And although not
at the core of the issue here, subsections (a) and (c) of Rule
10b-5 also use this language, referring to employing “any de-
vice, scheme, or artifice to defraud,”133 and to “engage in any
act” operating as fraud against “any person.”134 Returning to
Section 11, liability is only with regard to a registration state-
ment; a right of action only belongs to purchasers who can
trace their securities directly to the offering with the allegedly
misleading registration statement;135 and liability is limited to
only five categories of individuals.136 Further, investor or
shareholder expectations regarding statements related to each

132. 17 C.F.R. 240.10b-5(b) (2015).
133. 17 C.F.R. 240.10b-5(a).
134. 17 C.F.R. 240.10b-5(c).
135. See Securities Act of 1933 § 11(a) (“[A]ny person acquiring such se-

curities . . . may, either at law or in equity, in any court of competent jurisdic-
tion, sue . . . .”). The limitations imposed by Section 11’s tracing require-
ment are described at length in Krim v. pcOrder.com, Inc., 402 F.3d 489
(5th Cir. 2005). As that Court noted: “While Section 11’s liability provisions
are expansive . . . its standing provisions limit putative plaintiffs to the ‘nar-
row class of persons’ consisting of ‘those who purchase securities that are the
direct subject of the prospectus and registration statement.’” Id. at 495 (cita-
tions omitted). The Court thus rejected the proposed “statistical tracing”
theory because it “would impermissibly expand [Section 11’s] standing re-
quirement,” which would have in essence eliminated the requirement to
show proof of purchase. Id. at 497. For another case assessing Section 11’s
tracing requirements, see In re Century Aluminum Co. Sec. Litig., 729 F.3d
1104, 1107–08 (9th Cir. 2013) (“[E]xperience and common sense tell us
that when a company has offered shares under more than one registration
statement, aftermarket purchasers usually will not be able to trace their
shares back to a particular offering. Thus, in this case, plaintiffs had to allege
facts from which we can reasonably infer that their situation is different.”).

136. See Securities Act of 1933 § 11(a), which limits categories of defend-
ants to the following:

(1) every person who signed the registration statement;
(2) every person who was a director of (or person performing simi-
lar functions) or partner in the issuer at the time of the filing of the
part of the registration statement with respect to which his liability
is asserted;
(3) every person who, with his consent, is named in the registra-
tion statement as being or about to become a director, person per-
forming similar functions, or partner;
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provision may differ greatly. Section 11 regards registration
statements, which are very formalized documents from which
investors have heightened expectations of the exactitude and
due diligence behind those documents.137 Section 10(b), how-
ever, is significantly broader and can encompass far less formal
communications.

Beyond these distinctions in language and structure, per-
haps the most notable difference between the provisions is
their respective standards of liability. Section 11 has no scienter
requirement—it is a strict liability provision. This is because the
congressional intent behind Section 11 and the 1933 Act as a
whole was compliance:

The Securities Act of 1933 protects investors by en-
suring that companies issuing securities make a full
and fair disclosure of information relevant to a public
offering. * * * Section 11 of the [1933] Act promotes
compliance with these disclosure provisions by giving
purchasers a right of action against an issuer or desig-
nated individuals . . . for material misstatements or
omissions in a registration statement.138

Because of this congressional intent, Section 11 was cre-
ated as a strict liability statute: “Either way, the buyer need not

(4) every accountant, engineer, or appraiser, or any person whose
profession gives authority to a statement made by him, who has
with his consent been named as having prepared or certified any
part of the registration statement, or as having prepared or certi-
fied any report or valuation which is used in connection with the
registration statement, with respect to the statement in such regis-
tration statement, report, or valuation, which purports to have
been prepared or certified by him;
(5) every underwriter with respect to such security.

Additional differences include a 1- and 3-year statute of limitations and
repose for Section 11 claims, 15 U.S.C. § 77m (1998), as opposed to a 2- and
5-year statute of limitations and repose for Section 10(b) claims, 28 U.S.C.
§ 1658 (2002); and there is a structure for limiting damages in Section
11(e), but Section 10(b) and Rule 10b-5 do not have a limitation in the
provisions.

137. See, e.g., Omnicare, Inc. v. Laborers Dist. Council Constr. Indus. Pen-
sion Fund, 135 S. Ct. 1318, 1330 (2015) (“Registration statements as a class
are formal documents, filed with the SEC as a legal prerequisite for selling
securities to the public. Investors do not, and are right not to, expect opin-
ions contained in those statements to reflect baseless, off-the-cuff judgments,
of the kind that an individual might communicate in daily life.”).

138. Id. at 1323 (internal citations and parentheticals omitted).
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prove (as he must to establish certain other securities offenses)
that the defendant acted with any intent to deceive or de-
fraud.”139 Contrarily, as discussed supra, Section 10(b) and
Rule 10b-5 thereunder have a stringent standard of liability,
generally requiring specific intent to deceive, but also allowing
recklessness in certain circumstances.140 As a result, the notion
that the two provisions must be interpreted identically based
on their commonalities fails to consider the countless differ-
ences between the two provisions, which must at least call into
question any presumption of identical application.

2. The Court’s Language
Returning to the Supreme Court’s holding in Omnicare, it

is unlikely that the Court intended its holding to be applied in
entirety to Section 10(b) and Rule 10b-5 without any limita-
tions. Most courts to extend Omnicare to Section 10(b) have
focused on Justice Kagan’s statement that the “principles [in
Omnicare] are not unique to § 11: They inhere, too, in much
common law respecting the tort of misrepresentation.”141 Yet,
at countless points throughout her decision, Justice Kagan ap-
pears to draw distinctions between the holding and any appli-
cation to fraudulent conduct. In fact, the opinion states early:
“Recall that the[ ] complaint explicitly excludes and disclaims
any allegation sounding in fraud or deception.”142 The Court
later reiterates that “Section 11 is, of course, not coextensive
with common-law doctrines of fraud; in particular, it estab-
lishes a stringent standard of liability, not dependent on proof
of intent to defraud.”143 In explaining why the Court was
nonetheless turning to the common law of misrepresentation,
Justice Kagan explained: “But we may still look to the common
law for its insights into how a reasonable person understands

139. Id. (citing Herman & MacLean v. Huddleston, 459 U.S. 375, 381–82
(1983)).

140. See discussion supra Section I.C.
141. Omnicare, 135 S. Ct. at 1330. And although not cited by other courts,

when Justice Kagan refers to a provision of the Restatement (Second) of
Torts to assess representations of opinions, that provision is within the Re-
statement’s chapter on fraudulent misrepresentations. See RESTATEMENT

(SECOND) OF TORTS § 539 (AM. LAW INST. 1977).
142. See Omnicare, 135 S. Ct. at 1327.
143. Id. at 1330 n.9 (internal quotation marks omitted).



2017] ADVENT OF SCIENTERLESS FRAUD? 627

statements of opinion.”144 Thus, when Justice Kagan explained
that the common law of misrepresentation was useful, this
quotation appears to indicate that she was referring to an as-
sessment of the mental state and expectations of plaintiffs—not
to prove the scienter of a defendant.

The Court’s limited intent is further evident in its discus-
sion of Justice Antonin Scalia’s concurrence. Justice Kagan
wrote that Justice Scalia was “rel[ying] on the common law’s
requirement of an intent to deceive,”145 something that would
in fact resemble fraud. But Justice Kagan continued by noting
that Justice Scalia’s analysis was “inconsistent with § 11’s stan-
dard of liability. . . . [Section] 11 discards the common law’s
intent requirement, making omissions unlawful—regardless of
the issuer’s state of mind—so long as they render statements
misleading.”146 Ultimately reiterating its limited purpose for
considering the common law at large, the Court explained
that “[t]he common law can help illuminate when an omission
has that effect [of deception], but cannot change § 11’s insis-
tence on strict liability.”147

Lastly, it is noteworthy that Justice Kagan chose to explain
the similarity of Section 11 to the common law of “misrepre-
sentation” and not to the common law of “fraud.” Although all
frauds may be misrepresentations, not all misrepresentations are
fraudulent, and to assume otherwise would conflate the mean-
ing of the two terms.148 In the case at issue, writing “misrepre-
sentation” was appropriate because Section 11 liability encom-
passes all forms of misrepresentations, whether they be innocent,
negligent, or fraudulent misrepresentations, as Section 11 has
a strict liability standard. Under Section 10(b), on the other
hand, liability only results from one of those three types of mis-
representations. Therefore, Justice Kagan’s statement would
have in fact been far too broad if she were intending to also
incorporate Section 10(b) and Rule 10b-5 into her analysis.
Overall, because of these countless distinctions drawn by the

144. Id.
145. Id. at 1331 n.11.
146. Id. (“[W]e think Justice Scalia’s reliance on the common law’s re-

quirement of an intent to deceive is inconsistent with § 11’s standard of lia-
bility.”).

147. Id.
148. See supra Section I.A (addressing the three different types of misrep-

resentations).
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Court, it cannot be presumed that the Supreme Court in
Omnicare intended that its holding would be applied in en-
tirety to Section 10(b) and Rule 10b-5 claims, even suggesting
that scienter may not be appropriate. As a result, courts are
not, and should not, be bound to continue combining falsity
and scienter in Section 10(b) and Rule 10b-5 analyses.

V.
THE PROPER PLACE FOR OMNICARE: MISLEADING STATEMENTS

Can Omnicare occupy any place within the Section 10(b)
and Rule 10b-5 context? Yes, and it should—in the same place
it occupied in Omnicare itself, specifically, within the analysis of
whether a statement of opinion was misleading. As the court in
BP noted, “falsity is the foundation of scienter, not a wholly un-
related structure.”149 Thus, we need not reach the scienter in-
quiry under Section 10(b) unless a plaintiff can prove that a
statement was materially false or misleading. This, in essence,
was the focus of Omnicare, which addressed the conception of
whether such omissions fell under Section 11’s “material fact”
requirement with regard to misleading statements.150 Whether
a statement is misleading “depends on the perspective of a rea-
sonable investor.”151 Because this analysis also extends to Sec-
tion 10(b) claims, here, Omnicare makes sense.

A key example that highlights Omnicare’s proper Section
10(b) fit is the Second Circuit’s 2016 decision in Tongue v. Sa-
nofi,152 where the Court’s use of Omnicare was limited to an
explanation of the materially misleading nature of the state-
ments at issue, and not to the mental states of those who made
the statements. Thus, the Second Circuit used Omnicare in the
Section 10(b) and Rule 10b-5 context not to establish intent to
mislead, but rather, to establish whether the plaintiffs had suf-
ficiently pleaded that the alleged omissions could have materi-

149. In re BP p.l.c. Sec. Litig., 2016 WL 3090779, at *10 (S.D. Tex., May 31,
2010).

150. See Omnicare, 135 S. Ct. at 1323 (“If [a registration statement] either
‘contain[s] an untrue statement of a material fact’ or ‘omit[s] to state a ma-
terial fact . . . necessary to make the statements therein not misleading,’ a
purchaser of the stock may sue for damages. This case requires us to decide
how each of those phrases applies to statements of opinion.”) (citation omit-
ted; alterations original).

151. Id. at 1327.
152. Tongue v. Sanofi, 816 F.3d 199 (2d Cir. 2016).
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ally misled the plaintiffs. The focus of the mental-state inquiry
of Omnicare in this context, therefore, is the mental state and
expectations of the investor instead of the statement maker—
i.e., the “scienter” of the plaintiff, not the defendant.

The Second Circuit emphasized the limiting language
given by the Supreme Court: “The Court, however, cautioned
against an overly expansive reading of this standard, noting
that ‘[r]easonable investors understand that opinions some-
times rest on a weighing of competing facts,’ and adding that
‘[a] reasonable investor does not expect that every fact known
to an issuer supports its opinion statement.’”153 The Second
Circuit continued:

The Court also recognized the unique context in
which securities claims arise. . . . The Court further
stated that “the investor takes into account the cus-
toms and practices of the relevant industry,” and in-
structed that “an omission that renders misleading a
statement of opinion when viewed in a vacuum may
not do so once that statement is considered, as is ap-
propriate, in a broader frame.”154

In its analysis of the facts in question, the Second Circuit
continued to analyze the mental state of the plaintiffs. As it
explained: “[C]ontext is instructive here. Plaintiffs are sophis-
ticated investors, no doubt aware that projections provided by
issuers are synthesized from a wide variety of information, and
that some of the underlying facts may be in tension with the
ultimate projection set forth by the issuer.”155 As it later stated:
“While a layperson, unaccustomed to the subtleties and intri-
cacies of the pharmaceutical industry and registration state-
ments, may have misinterpreted Defendants’ statements as
evincing assurance of success, Plaintiffs here can claim no such
ignorance.”156 The Second Circuit ultimately concluded: “As
Omnicare instructs, issuers need not disclose a piece of infor-
mation merely because it cuts against their projections. Given
the sophistication of the investors here [as well as two other

153. Id. at 210 (quoting Omnicare, 135 S. Ct. at 1329) (alterations origi-
nal).

154. Id. (quoting Omnicare, 135 S. Ct. at 1330).
155. Id. at 211.
156. Id. at 211–12.
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factors], we conclude that no reasonable investor would have
been misled by Defendants’ optimistic statements . . . .”157

Tongue v. Sanofi, in addition to restraining the potential
scope of Omnicare, enunciates how Omnicare can be clearly and
effectively applied in the Section 10(b) context. By utilizing
Omnicare not to assess the scienter requirement of Rule 10b-5
claims, but rather, to assess the separate misleading misrepre-
sentation analysis, the Court was able to avoid any confusion
or conflation of the mental state that is required to establish
that a defendant had acted with scienter. This case thus enun-
ciates the clear line that should be drawn: apply Omnicare in
the Section 10(b) and Rule 10b-5 context solely to analyze
whether a statement was misleading (highlighting the mental
state and expectations of the plaintiff), but do not apply it to
scienter. Continuing to do otherwise, as has been highlighted,
will lead to a confusing array of standards, all of which fall
short of addressing intentional or reckless conduct.

And if we look back to Justice Kagan’s opinion in Omni-
care, this appears to be exactly what she suggested. As she ex-
plained, we could look to the common law of misrepresenta-
tion, not to assess the mental state of the defendants, but
rather, “we may still look to the common law for its insights
into how a reasonable person (i.e., the plaintiff) understands
statements of opinion.”158

CONCLUSION

In 2011, Samuel Buell wrote that “if the question of aware-
ness is not distinguished from the question of goals, confusion
of core fraud with misrepresentation is likely to result.”159 This
is precisely where we seem to be finding ourselves today. In the
aftermath of Omnicare, as courts begin to apply that holding to
Section 10(b) and Rule 10b-5 claims, they are utilizing words
such as “meaningful inquiry” and “reasonableness” to describe
conduct regarding fraud. When considering the long history
of common law fraud, as well as the high standards of reckless-
ness that have been applied by the circuit courts, it is difficult
to fathom that this is what the Supreme Court had intended—
in fact, the Supreme Court has never even adopted reckless-

157. Id. at 214.
158. Omnicare, 135 S. Ct. at 1330 n.9.
159. Buell, supra note 18, at 532.
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ness as a permissible standard for scienter. And what is notice-
ably absent from some of these post-Omnicare discussions is the
common formulation of Section 10(b) liability, which requires
an “intent to deceive, manipulate or defraud,” not to mention
the heightened pleading standards of the PSLRA.

These holdings seem to create a dangerous territory for
corporate defendants, as some opinions issued since Omnicare
appear to evoke the permissibility of finding fraud liability for
what seems to be negligent conduct. Although it might require
some corporate victim falling prey to such a liability challenge
before courts realize that this door has been opened, hope-
fully with time, the courts will take heed of the distinctions
drawn here, as well as from Judges Kleinfeld and Vance who
noted the necessity of understanding the consequences of sim-
ply joining the two securities provisions together without
qualms.

The word “fraud” carries with it an exceptional level of
wrongfulness and shame. Even if we want to hold corporations
more responsible for their actions, especially in the aftermath
of the financial crisis, we are entering dangerous territory
when we call negligent conduct fraud. It is now up to the
courts, therefore, to realize this issue, clarify the rules, and
draw new lines.


