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PPPs have potential to be a valuable tool for cash-strapped municipali-
ties to make necessary infrastructure improvements and improve their finan-
cial future. However, there is a potential for abuse of this structure if offi-
cials lease assels to cover current costs without providing any future benefits.
Projects that do not take advantage of the structure by shifting much of the
risk—especially demand risk—onto the private partner are less likely to be
successful for the public partner. Since the existence of PPPs is dependent on
authorizing laws at the state level, states should develop a strong legal
framework that limits projects to those that shift sufficient risk and do not
burden municipalities with significant future costs.
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INTRODUCTION

Public-Private Partnerships (“PPPs”) have received in-
creased media attention due to their widespread use in the
United States, and their promotion by both the Obama and
Trump administrations.! Much of the focus has been on the

1. See Darlene Superville, Obama Promotes Public—Private Parinerships for
Highway Funding, PBS NEws Hour (July 17, 2014), https://www.pbs.org/
newshour/politics/obama-promotes-public-private-partnerships-highway-
funding; Matthew Goldstein & Patricia Cohen, Public-Private Projects Where the
Public Pays and Pays, N.Y. TiMEs (June 6, 2017), https://www.nytimes.com/
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United States’ subpar infrastructure and the potential for
these long-term agreements with private actors to improve its
infrastructure in an efficient manner.?2 Other countries, such
as the United Kingdom and Canada, have used PPPs heavily
for the past few decades. The United States has traditionally
opted for financing infrastructure projects through issuing
bonds, due to the robust municipal bond market that has
sprung out of the federal tax exemption for these instru-
ments.® But decaying infrastructure and large amounts of mu-
nicipal debt have driven an increasing interest in this type of
project structure.

In this paper, I will argue that PPPs can be a valuable tool
for cash-strapped towns and states to revitalize their infrastruc-
ture, but that deals must be structured appropriately, with suf-
ficient oversight and transparency, to ensure that goal. Part I
will introduce the concept of PPPs and the variety of forms
they take. Part II will explore the legal framework for these
projects at the federal, state, and local level. Part IIT will discuss
typical risk allocation in PPP contracts, and how different risk
allocation schemes affect a project’s long-term prospects. Part
IV will explore the arguments for and against this project
structure, and evaluate whether PPPs offer a unique mecha-
nism to finance projects and gain efficiency. Part V will suggest
contractual and legal mechanisms to constrain the adverse im-
pacts explored in Part IV and reap the maximum benefit from
this project structure.

1.
WHAT 15 A PPP?

A.  The Concept of PPPs

Critics of PPPs may allege that they are just a “less politi-
cally charged rebranding of privatization,” but there are sev-
eral aspects of PPPs that distinguish them from traditional
privatization or government-funded projects contracted out to

2017/06,/06/business/dealbook/trump-infrastructure-plan-privatized-tax
payers.html.

2. See Goldstein & Cohen, supra note 1; DIANE WHITMORE SCHAZENBACH,
Ryan NunN & GrReG NanNtz, THE HamiLton Project, Ir You Buip IT: A
GuIDE TO THE ECcONOMICS OF INFRASTRUCTURE INVESTMENT 1, 9 (2017).

3. See Goldstein & Cohen, supra note 1.
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private construction companies.* The public partner remains
the owner of a project throughout the life of a PPP, but con-
tracts out the design, build, financing, operation, and mainte-
nance to a private partner for a long term, typically several
decades.® The long timespan of the project and the private
partner’s multiphase accountability provide for more risk shar-
ing between the partners.® Additionally, since the private part-
ner has a stake in the later phases of a project, they are more
likely to be efficient and favor high-quality work in earlier
phases to maximize long-term savings and deliver more value
for money.”

B. Different Types of PPPs

PPPs are primarily used as a project vehicle for infrastruc-
ture projects; two of the most common assets in the United
States for its application include roads and water treatment sys-
tems. PPPs can be structured in a multitude of ways, depend-
ing on both the number of phases managed by the private
partner, and payment structure.

1. PPP Varieties Based on Phases

A design & build (“DB”) project is the most simple form
of PPP, but it does not capture the full benefits of more tradi-
tional PPPs. This structure is virtually the same as a traditional
government infrastructure project where financing is raised
through issuing bonds, and then the government accepts bids
from private contractors to execute the project. These projects
vary from traditional PPPs because they are not long-term ar-
rangements—they do not extend beyond the construction of
the project—and do not provide the benefits of risk sharing,
and value for money that contractors who have skin in the

4. Kelle Louaillier, Trump’s Faux-Populist Infrastructure Plan, N.Y. TiMEs
(Feb. 2, 2018), https://www.nytimes.com/2018/02/02/opinion/trumps-
populist-infrastructure-plan.html.

5. See PaTrRICK SAaBOL & ROBERT PUENTES, BROOKINGS INST., PRIVATE CAPI-
TAL, PUBLIC GOOD: DRIVERS OF SUCCESSFUL INFRASTRUCTURE PUBLIC-PRIVATE
ParTNERSHIPS 1, 4 (2014).

6. PauLineE Hovy, INT’L INsT. FOR SustanaBLE DEV., Risk Allocation in
Public-Private Partnerships: Maximizing Value for Money 1 (2015).

7. Id. See also SABOL & PUENTES, supra note 5, at 11; SCHAZENBACH, NUNN
& NANTZ, supra note 2, at 9.
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game for the full length of the project may deliver.® Operation
& Maintenance (“OM”) PPPs fit the mold a little better, since
they are likely to be long-term contracts, but an OM project
will not benefit from the higher quality work done at the DB
phase that a full-term PPP would.?

A project that involves the design, build, operation, and
maintenance (“DBOM?”) phases of a long-term project is basi-
cally a full-term PPP, but the government still finances the pro-
ject, likely through issuing bonds.!? A design, build, operation,
financing, and maintenance (“DBFOM”) PPP shifts the re-
sponsibility and risk of each phase of the project to the private
partner, while retaining ownership for the public partner.!!
PPPs also commonly split the financing phase, with the gov-
ernment providing some of the money through issuing bonds,
and the private partner providing funds through bonds of its
own or borrowing money.!? Both of these structures capitalize
on the value gains potentially provided by contractors seeking
to maximize savings and profits throughout the life of the pro-
ject.

2. Payment Structures

The private partner in a PPP can either receive their pay-
ment directly from the users of the project or through regular
payments from the government. The private partner can re-
ceive their payment directly from users through tolls, water
rates, or other user fees.!? Alternatively, the public partner
may provide the private partner with “availability payments”
conditioned on the private partner keeping the asset available
for public use and in good condition.' In Part III, T will fur-
ther discuss how the choice between these structures impacts
the project’s risk allocation. Additionally, I will consider how

8. ScHaZENBACH, NUNN & NaNTZ, supra note 2, at 9.

9. See infra Section IV.A.2. See, e.g., AARON M. RENN, MANHATTAN INST.,
THE LeEssoNs oF LONG-TERM PrivaTizaTtions: WHy CHicAGO GOT 1T WRONG
AND INDIANA GOT 1T RiGHT 5-10 (2016) (discussing the OM PPPs of Chicago
and Indianapolis’s parking meters, for seventy-five and fifty years, respec-
tively).

10. See SasoL & PUENTES, supra note 5, at 4.

11. Id. at 7.

12. See infra Section I11.B.

13. ScuazensacH, NUNN & NANTz, supra note 2, at 8.
14. Id.



194 NYU JOURNAL OF LAW & BUSINESS [Vol. 15:189

supervening events may affect the payment structure. PPP con-
tracts may also provide for the private partner to give a lump
sum payment to the public partner at the beginning of the
project, or reserve a portion of tolls or fees collected for the
public partner.!5

II.
LEcAL FRAMEWORK

A.  State Legislation Authorizing PPPs

In the United States, there is no federal legislation author-
izing PPPs, so municipalities can only enter into PPPs if the
state has granted them the requisite legal authority.!¢ Thirty-
three states, the District of Columbia, and Puerto Rico have
passed legislation authorizing at least some form of PPPs.'”
States differ on how many phases of a PPP are authorized,
what agencies or municipalities may enter into a PPP, and
what types of infrastructure projects are allowed.!8

Nine states, District of Columbia, and Puerto Rico pro-
hibit non-compete provisions, which are commonly used in
PPPs to prevent the public partner from opening a competing
toll road or other asset.!® However, Texas, for example, still
allows contracts to require the public partner to provide the
private partner with revenue losses attributable to competition
from their new project, unless the project was already part of a
transportation plan that existed at the time of contract forma-
tion, the project consists of necessary improvements for safety
or maintenance, the project is the creation of high occupancy

15. John Tuohy, Parking Meter Revenues Falling Far Short of Expectations, IN-
DYSTAR (May 3, 2016, 4:55 PM), https://www.indystar.com/story/news/
2016/05/03/parking-meter-revenues-falling-far-short-expectations /838422
50/.

16. Robert H. Edwards, Jr., Randall F. Hafer & Mark J. Riedy, Chapter 15:
United States, 1 Pus.—Priv. P’surp L. Rev. 170, 175-76 (2015).

17. Id. at 176; Kevin Pura, NaT’L CONF. OF ST. LEGISLATURES, Pus-
LIC-PRIVATE PARTNERSHIPS FOR TRANSPORTATION: CATEGORIZATION AND ANAL-
YSIS OF STATE STATUTES 6 (2016).

18. Edwards, Hafer & Reidy, supra note 16, at 176. See PuLa, supra note
17, at 14-22. Many states specifically authorize PPPs for transportation and
designate the state Department of Transportation (DOT) as the public part-
ner. /d.

19. Pura, supra note 17, at 30. See Goldstein & Cohen, supra note 1 (dis-
cussing the problematic non-compete provision in the lease of California
State Route 91).
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vehicle (“HOV”) lanes required by an environmental regula-
tory agency, or the project is for a different mode of transpor-
tation than the original PPP.2°

Sixteen states, District of Columbia, and Puerto Rico, have
legislation that limit the term length for PPP agreements.?!
Twenty-six states and Puerto Rico require state legislature ap-
proval, review or other involvement; twenty-four states, District
of Columbia, and Puerto Rico require approval, review or
other involvement by other state, local or federal entities.??
Legislation in twenty-nine states, District of Columbia, and Pu-
erto Rico addresses tolling and rate-setting authority, with nine
states, District of Columbia, and Puerto Rico specifying how
and when rates can be changed.??® State legislation authorizing
PPPs attempts to strike a balance between promoting efficient,
beneficial PPPs, and preventing officials from entering into
agreements that will ultimately harm the public.2*

B. Public Financing of PPPs

Most PPPs have some amount of public funding, which
state and local governments usually generate by issuing
bonds—including municipal tax-exempt bonds, direct pay
bonds, and Private Activity Bonds (“PABs”)—and federal fund-
ing through Transportation Infrastructure Finance and Inno-
vation Act (“TIFIA”) or Water Infrastructure Finance and In-
novation Act (“WIFIA”).2> Municipalities can issue tax-exempt
general obligation bonds to generate money for a PPP. Munic-
ipalities can only issue general obligation debt to the extent of
the debt limits imposed by their state constitution. Municipali-
ties can easily circumvent debt limits by issuing toll revenue

20. Tex. Transe. CODE ANN. § 371.103 (West 2005).

21. See Pura, supra note 17, at 23-30 (comparing term limits ranging
from thirty-five years to ninety-nine years).

22. Id. at 36.

23. Id. at 54.

24. See PuLa, supra note 17, for further comparisons of state’s PPP legis-
lation. See infra Section V.B for a discussion on what legal requirements are
advisable.

25. See Edwards, Hafer & Reidy, supra note 16, at 183-86; U.S. DEpr’T OF
THE TREASURY OFF. OF EcoN. PoL’y, EXPANDING OUR NATION’S INFRASTRUC-
TURE THROUGH INNOVATIVE FINancING 8-10 (2014) [hereinafter ExpanDpING
OUR NATION’S INFRASTRUCTURE].
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bonds, which are guaranteed by revenues from the tolling pro-
ject, rather than general tax revenue.?6

Direct pay bonds, unlike normal municipal tax-exempt
bonds, are taxable, and the federal government directly subsi-
dizes interest expense; these are intended to attract a wider
range of investors than normal municipal bonds.?” The now
defunct Build America Bond program instituted by the
Obama administration from 2009 to 2010 was an example of
direct pay bonds: over $185 billion of these bonds were issued
during the life of the program, which equated to $20 billion in
savings for issuers compared to tax-exempt bonds.?® President
Obama proposed a similar direct pay bond program named
America Fast Forward Bonds in his 2015 budget, but they were
not ultimately adopted.?® PABs are typically a significant por-
tion of PPP financing; state or local governments issue these
bonds on behalf of the private partner.?® From 2008 to 2013,
17% of PPP project value and 25% of PPP project debt took
the form of PABs.3!

State and local governments may also apply for TIFIA or
WIFIA funding, for transportation or water treatment infra-
structure projects, respectively.3? TIFIA accounted for 23% of
total PPP project value and 35% of PPP debt from 2008 to
2013.3% TIFIA funding is available from the Department of
Transportation as secured loans for up to 49% of project cost
with a low, locked interest rate for thirty-five years, loan guar-
antees, or lines of credit.?* WIFIA is a similar low-interest loan
program administered by the EPA for water and water treat-

26. See PuLa, supra note 17, at 54 (finding that legislation in eighteen
states and Puerto Rico allows the public sector to issue toll revenue bonds).

27. See EXPANDING OUR NATION’S INFRASTRUCTURE, supra note 25, at 10.

28. Id.

29. Id. See also Obama’s State of the Union Wins and Losses, POLITICO
(Jan. 12, 2016), https://www.politico.com/story/2016,/01/state-of-the-uni

on-2016-proposals-21760.
30. See EXPANDING OUR NATION’S INFRASTRUCTURE, supra note 25, at 10.

31. Id.

32. See Edwards, Hafer & Reidy, supra note 16, at 184-85.

33. See EXPANDING OUR NATION’S INFRASTRUCTURE, supra note 25, at 9.

34. See Edwards, Hafer & Reidy, supra note 16, at 184.
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ment infrastructure.?® Both programs are available for projects
structured as PPPs.36

I11.
Risk ALLOCATION

One of the key differences between PPPs and traditional
debt financing is the ability to share risk through the joint ven-
ture. The more phases of the project a private partner takes
on, the more risk the public partner shifts onto them; in the
most basic form of PPP, a design-build, the private partner is
only exposed to risk during the design and construction of the
project, after which responsibility for, and the risk of, the pro-
ject, returns to the public.3” Aaron Renn, a senior fellow with
the Manhattan Institute who has done considerable research
on PPPs, claimed that the most important question regarding
a potential PPP “is who bears the revenue risk if certain things
happen.”s® Typically, PPPs allocate risk to the party in control
of that risk, but some risks are not really in the control of ei-
ther party.®® In such situations, risk should be assigned to the
party that is (1) “better able to control the occurrence of the
risk (risk frequency) and (2) . . . better positioned to manage
the outcome of the risk, or control its ultimate cost (conse-
quence severity).”40

A.  Ruisk Exposure for Public Partner

The public partner typically bears the risk for supervening
events that are under its control, or which it is in the best place
to manage.*! These are often called Compensation Events,

35. Id. at 184-85.

36. See Learn About the WIFIA Program, ENvTL. PROT. AGENCY, https://www
.epa.gov/wifia/learn-about-wifia-program#overview (last visited Oct. 28,
2018). See Frequently Asked Questions, DEP’T OF TRaNSsP., https://www.transpor
tation.gov/buildamerica/programs-services/tifia/faqs (last visited Oct. 28,
2018).

37. Making the Most of Public-private Partnerships, KNOWLEDGE@WHARTON
(June 10, 2015), http://knowledge.wharton.upenn.edu/article/ making-the-
most-of-public-private-partnerships/.

38. Goldstein & Cohen, supra note 1.

39. See Hovy, supra note 6, at 1-2.

40. Id. at 2.

41. U.S. DEP’T oF Transp. FEp. Hicrway ADMIN., MODEL PUBLIG-PRIVATE
ParTNERSHIPS CORE Torl ConcessioNs ConTRACT GuUIDE 26-36 (2014)
[hereinafter FHWA TovrL GuIDE].
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since the public partner may have to compensate the private
partner to make sure they are no better or worse off than they
would have been had the Compensation Event not occurred.*?
The private partner may additionally be entitled to relief from
a reduction in availability payments, or extensions to deadlines
they are contractually obligated to meet.*> Compensation
Events may include—depending on the contract—a breach of
the contract by the public partner, construction of a compet-
ing facility, changed work requirements by the public partner,
or discriminatory legal changes.**

PPP contracts often provide for “compensation payments”
to be paid to the private partner if activity by the public part-
ner negatively impacts demand and thus revenue, like when
the public partner has to shut down public access to the as-
set.%> It may seem fair that the public partner would reimburse
the private partner for the direct impact it has had on the risk
assumed by the private partner. However, for assets that the
public partner may need to close frequently, this burden can
add up.6 Chicago lost a lawsuit to Morgan Stanley for $61 mil-
lion in compensation payments per their lease for the city’s
parking meters due to street closures for parades and fairs, as
well as free disabled parking.*”

Extraordinary circumstances that are unforeseeable and
beyond the control of the parties are referred to as force
majeure events.*® They may include natural events—such as
earthquakes, floods, and other natural disasters—as well as po-
litical and other special events—such as terrorism, war, riots,

42. Id. at 26-27.

43. Id.; U.S. DEr’T oF Transp. FED. HIGHWAY ADMIN., AVAILABILITY PAy-
MENT CONCESSIONS PUBLIC—PRIVATE PARTNERSHIPS MODEL CONTRACT GUIDE
69 (2015).

44. See U.S. DEP’T oF Transp. FED. HIGHWAY ADMIN., supra note 43, at
71-72; FHWA ToLL GUIDE, supra note 41, at 27-28, for more examples.

45. RENN, supra note 9, at 9.

46. Id.

47. Donald Cohen & Stephanie Farmer, Why Chicago’s Botched Parking
Meter Privatization Is Also Bad for the Environment, Next Crry (June 4, 2014),
https://nextcity.org/daily/entry/infrastructure-projects-p3-contracts-chica
go-parking.

48. See FHWA TorL GuiDg, supra note 41, at 26, 31; WorLD Bank
PuB.—Priv.-P’sHipP IN INFRASTRUCTURE REs. CTR., FORCE MAJEURE CLAUSES —
CHECKLIST AND SAMPLE WORDING 5 [hereinafter WORLD BANK CHECKLIST].
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or nuclear contamination.*® The risk of force majeure events is
usually allocated to the public partner, since they own the as-
set and may be in a better position to manage the risk.5° Typi-
cal PPP contracts contain force majeure clauses that may provide
the private partner relief from performance in the event of a
force majeure event, may grant the private partner an extension
in meeting a deadline, may require the public partner to con-
tinue paying availability payments to the private partner, de-
spite performance, and, in the case of an extended event, may
grant both parties the right to terminate the agreement.5!

B. Ruisk Exposure for Private Partner

The private partner typically takes on responsibility for
risks within its control, as well as those it is in the best position
to mitigate.>? In a full DBFOM project, this would include
planning and design, permits and approval, construction,
workforce, operation and maintenance, financial/market, and
private sector default.5® In many cases, the project is financed
with both private money and public money, such as municipal
bonds or federal funding, such as TIFIA and WIFIA.5* In that
case, both partners would be at risk for any market fluctua-
tions that could affect the project’s debt structure.5> The con-
tract for the lease of Indiana’s I-90 for $3.8 billion fully as-

49. FHWA TorL GuIDE, supra note 41, at 31; WorLD BANK CHECKLIST,
supra note 48, at 6.

50. FHWA ToLrL GUIDE, supra note 41, at 31; U.S. Conr. oF Mayors URr-
BAN WATER CouNciL, MAYOR’s GUIDE TO WATER AND WASTEWATER PARTNER-
sHIP SERVICE AGREEMENTS: TERMS AND ConDITIONS 13 (Richard F. Anderson
ed., 2005) [hereinafter WATER CounciL]. But see WORLD BANK CHECKLIST,
supra note 48, at 2 (“However, in certain markets, such as the UK, the gran-
tor may require the project company to bear a portion, or all, of the force
majeure risk.”).

51. Chasity H. O’Steen & John R. Jenkins, We Built It, and They Came! Now
What? Public-Private Partnerships in the Replacement Era, 41 STETsoN L. Rev.
249, 289 (2012); Water CounciL, supra note 50, at 12-13; WorLD Bank
CHECKLIST, supra note 48, at 3—4.

52. O’Steen & Jenkins, supra note 51, at 288-89; WATER COUNCIL, supra
note 50, at 13.

53. SaBoL & PUENTES, supra note 5, at 7.

54. See supra Section IL.B.

55. SaBoL & PUENTES, supra note 5, at 7.
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signed the financial risk to the private partner.>¢ The private
partner financed the project through a risky debt structure
that “hoped to exchange low debt service costs early on with
higher costs later, and then eventually refinance . . . .” After
the Great Recession, their project debt increased to $6 billion,
and ultimately the private partner filed bankruptcy.5”

C. Shared Risk Exposure

Risks not within the control of either party may be shared
or allocated in the terms of the contract.5® Both parties typi-
cally share the political risk of devoting time and resources to
planning a project that is not approved.5? This risk can be miti-
gated with laws that give local governments or government
agencies full power to negotiate and enter into a PPP without
requiring legislative approval.5®

D. Demand Risk

The question of which partner bears the risk for project
demand depends upon the project’s payment structure.5! In
projects where the private partner obtains revenue entirely
through tolls or user fees, they are exposed to the risk that the
project will not generate as much demand as projected.5? If
the public partner has agreed to pay the private partner “avail-

56. Robert Puentes, The Indiana Toll Road: How Did a Good Deal Go Bad?,
Forees (Oct. 3, 2014), https://www.forbes.com/sites/realspin/2014/10/
03/the-indiana-toll-road-how-did-a-good-deal-go-bad /#5a2a84de2087.

57. Id. The public partner may be exposed to risk if the bankruptcy oc-
curs prior to completion of the project. PPP contracts often include provi-
sions designating private partner bankruptcies as defaults that allow termina-
tion of the agreement. See FHWA ToLL GUIDE, supra note 41, at 50-51. In
the event of termination, the public partner would still have to compensate
the private partner for the portion of the project that has been completed.
See id. at 53-54.

58. DamiaN McNaIr, DLA Piper, FORCE MAJEURE CLAUSES — REVISITED 1
(2014).

59. SaBoL & PUENTES, supra note 5, at 7.

60. Id. at 13.

61. “Developer receives the opportunity to earn a financial return com-
mensurate with the risks it has assumed either through the receipt of Toll
Revenues (on which the Developer takes both demand risk and toll collec-
tion revenue risk) or availability payments (on which the Developer takes
appropriations risk).” FHWA ToLL GUIDE, supra note 41, at 4.

62. Id.
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ability payments” throughout the life of the project for keep-
ing it available to the public and in good condition, the public
partner faces risk exposure. Even if the project generates insuf-
ficient revenue to meet these guarantees, the public partner is
contractually obligated to pay, and will therefore lose money if
the demand does not meet projections.5®

Traffic projections are notoriously difficult, which makes
toll roads risky start-ups.®* The ability to shift demand risk
onto the private partner makes PPPs an attractive structure for
these projects.®> In the lease of Indiana’s I-90 toll road, the
contract assigned the private partner the revenue generated by
the toll, rather than availability payments from the state.®¢ De-
mand did not come close to projections, which was a major
factor in the private consortium’s bankruptcy.®” However,
since the state bore none of the risk, they were unaffected by
the bankruptcy, and ultimately received the original $3.8 bil-
lion, as well as wider toll lanes, the installation of electronic
toll collection, and road maintenance.®® After failures caused
by less than projected traffic demand in this toll road amongst
others, companies involved in these deals have been pushing
for availability payments rather than tolls or fees in order to
mitigate their risk exposure, which, “leaves the largest risk—
traffic and revenue—with the state, aka the taxpayers.”®?

Availability payments may be the best option for the pub-
lic partner despite greater risk exposure in projects where the
government has purposes other than profit maximization.”®
The Virginia 495 Express Lanes was a mixed purpose pro-
ject—the private partner wanted to maximize profit from the

63. Angie Schmitt & Payton Chung, The Great Traffic Projection Swindle,
STREETSBLOG USA (Nov. 20, 2014), https://usa.streetsblog.org/2014/
11/20/the-great-traffic-projection-swindle/.

64. David Mildenberg, Private Toll Road Investors Shift Revenue Risk to State,
BrooMmserG (Nov. 27, 2013, 12:00 AM), https://www.bloomberg.com/news/
articles/2013-11-27/private-toll-road-investors-shift-revenue-risk-to-states;
Robert Poole, What to Make of Struggling P3 Toll Roads, Reasoxn Founp. (Dec.
12, 2013), https://reason.org/commentary/what-to-make-of-struggling-p3-
toll/.

65. Poole, supra note 64.

66. Schmitt & Chung, supra note 63.

67. Id.

68. RENN, supra note 9, at 6-7.

69. Poole, supra note 64; Mildenberg, supra note 64.

70. SaBoL & PUENTES, supra note 5, at 7.
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tolls, while the government wanted to help the environment
and fight congestion; to meet both partner’s goals, the govern-
ment subsidizes the private partner for lost revenue resulting
from high occupancy vehicles that are excused from tolls.”!
The Port of Miami Tunnel project has been financed solely
through availability payments because the local government’s
primary purpose in building it was to divert Port of Miami traf-
fic out of downtown to reduce congestion, and did not believe
the Tunnel would accomplish that if tolled.”

IV.
PPPs anDp FiscaL DiISTRESS

A. PPPs as a Lifeline for Distressed Municipalities

The deteriorating state of American infrastructure has
been widely documented—both by formal academic studies,
and through stump speeches by Donald Trump.”® This atten-
tion is not all fake news—$3.6 trillion of spending would be
required by 2020 to bring American infrastructure to accept-
able levels.”* The amount of spending on infrastructure as a
percentage of GDP has fallen from 1.5% in 1980 to 0.6% in
2015.75 Less investment during that time period means that
roads and pipes have become older and more costly to repair
or replace.”®

71. Id. at 7, 10.

72. Poole, supra note 64; Scott Blake, Port Tunnel Tolls Not a Dime, Miamr
Tobay (June 6, 2013), http://www.miamitodaynews.com/news/130606/sto
ry4.shtml.

73. ScHAZENBACH, NUNN & NANTZ, supra note 2, at 3; Aria Bendix, 7 Infra-
structure Myths Perpetuated by Donald Trump, CrryLas (June 16, 2016), https://
www.citylab.com/equity/2016/06/ 7-infrastructure-myths-espoused-by-don
ald-trump/486605/ (detailing facts and “alternative facts” regarding US in-
frastructure espoused by Donald Trump on the campaign trail).

74. James E. SpioTTO, ANN E. ACKER & LAURA E. APPLEBY, MUNICIPALITIES
IN DisTtrESS? How STATE AND INVESTORS DEAL wiTH Locar. GOVERNMENT Fi-
NANCIAL EMERGENCIES 7 (2d. ed. 2016) (citing an American Society of Civil
Engineers estimate).

75. ScHAZENBACH, NUNN & NANTZ, supra note 2, at 1.

76. Id.
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1. PPPs Could Help Finance Distressed Municipalities’ Necessary
Infrastructure Maintenance

Cities in fiscal distress are especially vulnerable to dilapi-
dating infrastructure, due to deferring infrastructure mainte-
nance to make up for budget shortfalls. In addition to severely
cutting basic services like police and fire protection, local gov-
ernments may seek to sell assets, or put off necessary repairs.””
The lack of public services and necessary infrastructure causes
the residents and businesses that can to flee; the shrinking tax
base then further exacerbates the troubles of the city left be-
hind because it will not be able to raise revenue to provide
these essential services and investments in infrastructure.’®
These shrinking cities then also face unique problems due to
blight and abandoned buildings that are a further challenge
for public works and may complicate or delay infrastructure
maintenance.”?

Maintaining infrastructure is necessary not only for keep-
ing a city’s residents and businesses in place, but also stimulat-
ing the local economy.®® Every dollar spent on infrastructure
improvements generates $1.92 of economic activity in the
short term and $3.21 of economic activity over twenty years.8!
The economic activity and jobs generated by public invest-
ment lead to additional tax revenue so that local governments
can afford to pay for basic services, pension liabilities, and
debt without defaulting.®? Infrastructure improvements boost
economic activity most in industries closely related to the im-
provements: transportation infrastructure improvements espe-

77. Michelle Wilde Andersen, The New Minimal Cities, 123 YarLe L.J. 1118,
1126, 1167 (2014); Kent Rowey, Public—Private Partnerships Could Be a Lifeline
Jor Cities, N.Y. Times (July 15, 2013), https://dealbook.nytimes.com/2013/
07/15/ public-private-partnerships-could-be-a-lifeline-for-cities/; RenN, supra
note 9, at 4.

78. SPIOTTO, ACKER & APPLEBY, supra note 74, at 56 (describing this phe-
nomenon as epitomized by Detroit in the second half of the 20th century).

79. Andersen, supra note 77, at 1138.

80. See ScHAZENBACH, NUNN & NANTzZ, supra note 2, at 5 (describing sev-
eral studies finding correlations between infrastructure investment and pro-
ductivity growth).

81. SeioTTO, ACKER & APPLEBY, supra note 74, at 31 (citing IsaBeLLE Co-
HEN, THOMAS FREILING & ERrRic RoBINSON, THE EcoNnomic IMPACT AND FINANG-
ING OF INFRASTRUCTURE SPENDING 2 (2012)).

82. SproTTO, ACKER & APPLEBY, supra note 74, at 32.
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cially benefit vehicle-heavy industries.®® Studies also suggest
there may be a higher rate of return associated with mainte-
nance and improvement of existing transportation infrastruc-
ture, rather than with construction of new roads and high-
ways.84

Growing interest in PPPs to finance these infrastructure
improvements rather than traditional debt financing has been
attributed to the “ballooning” amount of debt held by munici-
palities.®> Although cities and taxpayers will still have to pay
for the project eventually, PPPs allow projects to be totally or
partially financed by equity rather than debt. This may be pref-
erable as large amounts of debt may increase borrowing costs,
make further debt issuances unappealing to the public and/or
officials, and possibly preclude further borrowing due to statu-
tory debt limits.®6

2. PPPs and Value for Money

PPPs may not be the lowest cost option for project financ-
ing, but they may deliver more value for money than other
options.®” Built-in monitoring mechanisms in addition to gov-
ernment oversight or contractual provisions incentivize com-
panies to design projects conducive to long-term savings.®8
Companies responsible for multiple phases of a project have
less incentive to skimp on quality: a company is less likely to
use cheaper materials that will break down quickly and require
substantial maintenance if that company is also responsible for
maintaining the project for decades. Likewise, a company that
stands to profit from future tolls is likely to construct a high-
quality road so that more people will choose to use it.?9 In ad-
dition to long-term savings through decreased energy usage,

83. ScHazENBACH, NUNN & NANTZ, supra note 2, at 5.

84. Id. at 5-6.

85. Making the Most of Public-Private Partnerships, supra note 37 (ascribing
growing interest in PPPs to the $1.7 trillion in debt held by cities as well as
“surging” pension liabilities); see SABOL & PUENTES, supra note 5, at 8 (ascrib-
ing growing interest in PPPs to the $3.6 trillion in debt held by cities and
states).

86. SaBoL & PUENTESs, supra note 5, at 8.

87. Id. at 11 (citing higher transaction costs and higher borrowing rates
experienced by the private partner compared to the tax-exempt municipal
bond market).

88. ScHAzENBACH, NUNN & NANTZ, supra note 2, at 9.

89. Id.
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lower maintenance costs, and enhanced resiliency, if demand
is shifted, taxpayers are not at risk that the project will take
longer or be more expensive than originally estimated.®
Proponents of privatization argue that no accountability
controls are necessary to ensure long-term efficient service de-
livery because the market will force private actors to behave
efficiently; they argue that the private sector is better posi-
tioned to deliver services effectively and at a reasonable cost
because of the bureaucratic red tape imposed by such account-
ability controls on government.®! This argument is flawed be-
cause it does not consider monopolistic providers that are un-
affected by market pressures.®? In PPPs, the private party is
often the sole provider of the public good—such as in the case
of water treatment systems—or has a contract that limits the
government’s ability to open competing assets—such as in the
case of toll roads. However, Professor Jody Freeman has found
that “[t]he economics literature is generally optimistic about
privatization . . . even in the midst of widespread acknowledge-
ment that the presence of some conditions (e.g., high asset
specificity and noncontractable quality) and the absence of
others (e.g., competition) might reduce privatization’s pros-
pects for success.”® This demonstrates widespread belief that
private actors can deliver more efficiently than governments.
The “quality-shading hypothesis” states that private firms
seeking to maximize profits are more likely than public agen-
cies to reduce service quality; this is particularly problematic
for goods where quality is not easily measurable and so private
actors may more easily evade contract minimums.®* The struc-

90. SasoL & PUENTES, supra note 5, at 11.

91. Ellen Dannin, Red Tape or Accountability: Privatization, Publicization,
and Public Values, 15 CornELL J.L. & Pus. Por’y 111, 117-19 (2005); Jody
Freeman, Extending Public Law Norms Through Privatization, 116 Harv. L. Rev.
1285, 1297-98 (2003) (“[Public agencies] are not profit-maximizing entities
disciplined by competition and the possibility of bankruptcy, and so will tend
to be both less innovative and more wasteful. Because of differences of struc-
ture, organization, and institutional culture, private firms are thought to be
capable of providing the same or higher-quality services at lower cost than
can public agencies.”).

92. See Dannin, supra note 91, at 118-19.

93. Freeman, supra note 91, at 1300-01.

94. Seeid. at 1345; Simon Domberger & Paul Jensen, Contracting Out by the
Public Sector: Theory, Evidence, Prospects, 13 Oxrorp Rev. Econ. PoL’y 67, 71
(1997); Oliver Hart, Andrei Shleifer & Robert W. Vishny, The Proper Scope of
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ture of PPPs may solve this problem by eliminating the incen-
tive to cut costs at the expense of quality. Although responsi-
bility for multiple phases of a project may encourage private
actors to provide quality from the beginning, due to the no-
ticeable absence of competition, additional accountability pro-
visions in either the contract or in the state’s authorizing legal
framework may be advisable to ensure the private parties in
PPPs are adequately held accountable for delivering services
efficiently for the length of the contract.9®

Setting clear minimum quality requirements in the agree-
ment is one method for providing accountability. For exam-
ple, a water treatment PPP could specify guidelines for water
testing so that the private partner will be required to regularly
test its water and ensure that it meets relevant safety require-
ments. Even though the private partner is a monopolistic pro-
vider and residents will have to make do with the water that it
provides, requiring testing will ensure that the private partner
will not be incentivized to skimp on quality to maximize profits
because doing so will result in a penalty. In addition, the loom-
ing prospect of water testing should force providers to make
necessary repairs and improvements, unlike towns that have
fallen behind on infrastructure maintenance because there is
no one in the near future holding them accountable. Another
way of ensuring accountability is to require providers to spend
a set amount money to adequately repair and improve water
treatment infrastructure; it would be unreasonable for the pri-
vate partner to spend that money inefficiently if they are on
the hook for providing a desired level of quality at the end.

3. PPPs Can Provide Distressed Municipalities with Much-Needed
Cash—Which Should Be Used Responsibly

PPPs are frequently structured to include a lump sum pay-
ment to the public partner at the project’s start. Some munici-
palities choose to use this payment to pay off existing debt,
which can increase its credit rating and drive down costs asso-

Government: Theory and an Application to Prisons, 112 Q.J. Econ. 1127, 1129
(1997).

95. This is especially important where pure profitmaximizing behavior
on the part of private parties is hostile to the public agency’s goal of ensur-
ing democratic values, especially where vulnerable populations are involved
(e.g., prisons).
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ciated with borrowing for other projects.? Municipalities may
also use this payment to fund other infrastructure projects to
stimulate economic activity.”” However, PPPs that are just de-
signed as stopgap measures to cover current debts or prop up
spending are unlikely to succeed.®

B. Potential for Exploitation

Some people automatically oppose deals in which the gov-
ernment contracts out public services to private companies.®?
A sentiment exists that the government, and by extension tax-
payers, will end up with a bad deal, or the private company will
hike up the price demanded for its service once the ink dries.
Fiscally distressed municipalities may rush into deals to make a
quick buck to cover a current budget deficit, neglecting the
deal’s future implications on the town’s finances. These towns
and their residents are likely to be more adversely affected by
the negative outcomes of a bad deal.

1. Case Study: Chicago Parking Meters

The Chicago parking meter deal shows elements of each
of these kinds of exploitation. Chicago was in dire straits in
2008 due to the emerging financial crisis.!?® After experienc-
ing PPP success with the lease of the Chicago Skyway Toll
Bridge, Mayor Daley proposed leasing all of Chicago’s parking
meters to a consortium led by Morgan Stanley for seventy-five
years.191 Crafted behind closed doors, the 512-page agreement
was released three days before the Chicago City Council voted
on it. The City Council spent only one hour debating the deal
before rubber-stamping the lease with a 40-to-5 vote.!2 The
following year, the Inspector General issued a report finding

96. Making the Most of Public—Private Partnerships, supra note 37; Danielle
Ivory, Ben Protess & Griff Palmer, In American Towns, Private Profits from Pub-
lic Works, N.Y. Times (Dec. 24, 2016), https://www.nytimes.com/2016,/12/
24/business/dealbook/ private-equity-water.html) (discussing the towns of
Bayonne, NJ and Rialto, CA using payment received for leasing out their
water treatment systems to pay off debt).

97. RENN, supra note 9, at 9.

98. Making the Most of Public—Private Partnerships, supra note 37.

99. Rowey, supra note 77.

100. RENN, supra note 9, at 5.
101. Cohen & Farmer, supra note 47.
102. RENN, supra note 9, at 8.
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that the parking meters were probably worth double the $1.16
billion payment Chicago had received.!0?

Parking rates in some areas of the city immediately
doubled.!%* The city has since lost a lawsuit to Morgan Stanley
for $61 million in compensation payments for removing park-
ing meters from the road for construction or festivals, as well
as for providing free disabled parking.!> Chicago has already
spent the balance of the $1.16 lump sum on trying to plug
budget deficits, but the city is still doing poorly financially, has
lost a valuable revenue stream, and has to continue compen-
sating Morgan Stanley for using the streets as it wishes.106

Indianapolis followed in Chicago’s footsteps and leased its
parking meters to a private consortium in 2011. Apparently
learning from Chicago’s lessons, Indianapolis crafted a some-
what improved deal for its taxpayers.!°” Under the terms of
the deal, Indianapolis agreed to a fifty-year lease, with a $20
million upfront payment, but continued to retain rights to rev-
enue sharing—receiving 30% of any yearly profit up to $7 mil-
lion and 60% of any profits exceeding that.!°® Rates initially
doubled for their parking meters as well, but in the future they
must only increase along with the CPIL1% Indianapolis also
agreed to pay compensation payment for closing meters for
street cleaning, and for replacing them with new electric
charging spaces, but that only amounted to $270,000 in
2016.110

2. Risk of “One-Time Revenues”

A basic assumption of budgeting is that recurring reve-
nues should pay for recurring operating expenses, and one-
time revenues should only be used to pay for one-time ex-
penses. This includes instituting important reforms whose sav-
ings will not be felt for years, or paying for infrastructure
projects, whose benefits will be felt for the life of the pro-

103. Id. at 6.

104. Id.

105. Cohen & Farmer, supra note 47.
106. RENN, supra note 9, at 9.

107. Tuohy, supra note 15.

108. Id.

109. 1d.

110. Id.
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ject.11 It is not uncommon for local governments to use one-
time revenues to pay for operating expenses or fiscal deficits to
push “hard choices off into the future” and prop up spend-
ing.!'2 The Volcker Report found that fifteen states had lim-
ited reliance on one-time actions to close budget gaps, with
fourteen relying on them even more so; the Volcker Report
also found that states are more likely to resort to these mea-
sures during times of fiscal stress, even though that is when
they are ultimately most harmful.!'® For example, from 2003
to 2004, New York issued bonds secured by future payments
owed to the state from a settlement against tobacco compa-
nies.!1* Rather than using this injection of money to achieve
an important policy objective, or continuing to receive the rev-
enue stream in the future, New York used it to cover its cur-
rent spending.!!®

State or local officials looking for a one-time injection of
cash to cover spending or deficits may look to sell or lease out
infrastructure assets to private partners.!'¢ However, when gov-
ernments sacrifice future revenue streams for a one-time pay-
ment, and then use it to cover recurring expenditures, rather
than a one-time expense, such as infrastructure investment,
they have violated a rule of budgeting, and likely made a bad
deal.''” Professor Julie Roin argues that these one-time pay-
ments are nothing more than camouflaged debt transactions if
there is no additional gain in efficiency.!!® Structuring debt
this way allows officials to give current taxpaying voters lower
taxes or additional government services without any potential
stigma from issuing more debt.!!® Residents will prefer debt—
or PPPs that are effectively debt—to taxes even if the bor-
rowed money is used ineffectively because they capture the

111. Richard Ravitch, “Eating Your Seed Corn”: A Note on New York State’s
Fiscal Policy from Lieutenant Governor Ravitch, 73 Ar. L. Rev. 367, 369; THE
VOLCKER ALL., TRUTH AND INTEGRITY IN STATE BUDGETING: WHAT Is THE RE-
aurry? 1, 14 (2017).

112. Ravitch, supra note 111, at 369.

113. VoLckER ALL., supra note 111, at 14-19.

114. Ravitch, supra note 111, at 369.

115. Id.

116. See Anderson, supra note 77, at 1157-58.

117. Ravitch, supra note 111, at 369; RENN, supra note 9, at 9.

118. Julie A. Roin, Privatization and the Sale of Tax Revenues, 95 MINN. L.
Rev. 1965, 1992-93 (2011).
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benefits and pass the costs onto future residents.!2° Elected of-
ficials will be incentivized to deliver these “costless” benefits in
order to garner popularity and future electoral success.!?!
Masking borrowing with privatization in this manner results in
a hybrid with significantly reduced transparency and accounta-
bility.122

These measures are particularly problematic where they
impair a significant future revenue stream.!?% Chicago tradi-
tionally earned $16 to $17 million annually from its parking
meters; it planned to replace this revenue by replenishing its
general fund from a long-term reserve fund established out of
its upfront payment.'2* However, local officials exhausted most
of that fund paying for budget deficits, so it will only be able to
contribute $2.5 million annually, leaving Chicago deprived of
a significant amount of revenue for the duration of the
lease.!?5 Indianapolis’s parking meter deal partially avoids this
trap by retaining the right to part of the parking meter reve-
nue throughout the lease.!26 Although neither the city nor the
private partner are making as much money as they expected
due to faulty demand projections, Indianapolis will not be
completely deprived of its future revenue stream, helping the
city cover the compensation payments due.!?” Indiana’s I-90
toll road was a breakeven operation with $200 million debt
outstanding before it was leased out in 2006, so the state will
not feel the loss of revenue from the tolls.!28

When one-time payments are received for asset leases,
they should be used wisely. Spending these payments on infra-
structure projects elsewhere in the city or state is more benefi-
cial than blowing it on spending or servicing debts because it

120. Clayton P. Gillette, Direct Democracy and Debt, 13 J. CONTEMP. LEGAL
Issuks 365, 391 (2004). However, the more the cost of the debt is capitalized
into current residents’ property values, the more their incentives will be al-
igned with future residents. See id. at 391-92; Nadav Shoked, Debt Limits’ End,
102 Towa L. Rev. 1239, 1271-72 (2017).

121. See Roin, supra note 118, at 1993.

122. Id. at 2029.

123. RENN, supra note 9, at 9.

124. Id.

125. Id.

126. Tuohy, supra note 15.

127. Id.

128. RENN, supra note 9, at 6, 9.



2018] STRUCTURING PPPS 211

will stimulate more economic activity in the long run.'?9 Indi-
ana used most of the $3.85 billion it received for I-90 on its
Major Moves highway program, set aside $500 million in a
Next Generation Trust Fund to maintain road and bridge ca-
pacity in the long term, and gave additional money to local
governments to fund infrastructure payments.!3°

The Chicago deal could be construed as Morgan Stanley
taking advantage of a cash-strapped Chicago during the Great
Recession by only paying half of the parking meters’ true
value.!3! However, there may be a greater risk that local offi-
cials will exploit future taxpayers by leasing off assets with fu-
ture revenue streams in order to cover current costs. States
could hinder such exploitation by statutorily requiring that
municipalities forming long-term lease agreements provide
representation, in the form of outside counsel or an indepen-
dent oversight agency’s counsel, for future taxpayers. Al-
though a lawyer with clients that are merely hypothetical could
be a less effective advocate, this could give future taxpayers a
seat at the table for deals that will ultimately affect them.!32
The future taxpayers’ representative could then require ade-
quate protections—such as provisions setting aside much of
the upfront payment as future reserves to make up for future
lost revenue,!®® retaining the rights to a portion of toll pro-
ceeds, or requiring that the upfront payment be used for other
specified infrastructure projects—in exchange for her “cli-
ents’” necessary approval. This allows the future taxpayers’
representative, working with the public and private partners,
to tailor the protective provisions to the specifics of the deal,
which would allow a more flexible approach than a statutory
mandate that deals always be structured in a certain way.

3. Lack of Transparency

The Chicago parking meter lease spells out the perils of a
lack of transparency. The deal was approved without sufficient
time for the councilors to even read the 512-page agreement,

129. SrioTTO, ACKER & APPLEBY, supra note 74, at 31.

130. RENN, supra note 9, at 9.

131. Id. at 6.

132. It would be important to ensure that this representative is truly inde-
pendent from the other parties so that they cannot be captured.

133. For a discussion of Professor Julie Roin’s suggestion, see supra Sec-
tion IV.B.2.
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let alone give the public any opportunity for meaningful politi-
cal participation.!'®* If the city councilors, the general public,
or an independent agency, such as the Inspector General, had
the opportunity to review the terms of the deal, someone may
have caught the $1.2 billion deal the city was offering Morgan
Stanley before it was too late.!3> Instead, Chicago’s Office of
the Chief Financial Officer failed to provide city councilors
with the parking meters’ valuation, because it had not calcu-
lated that figure.!®¢ Since the Mayor and other officials had
already decided to lease Chicago’s parking meters to cover
their deficit, the Office of the Chief Financial Officer just eval-
uated whether it was the best deal available, while failing to
consider whether it was even a good deal.!3” Chicago’s finan-
cial condition at the time of the deal, coupled with its subse-
quent use of the funds to paper over budget deficits at the very
least gives the appearance that the deal was hurried through,
without sufficient transparency or political process, due to the
city’s desperate position. This opaque and rushed process then
allowed Morgan Stanley to take advantage of Chicago, which
ended up with a very bad deal.

The Indianapolis parking meter deal shows some of the
benefits that come with greater transparency. The deal as orig-
inally proposed consisted of a $35 million upfront payment
with 20% profit sharing on the first $8.4 million annually, and
55% of any excess profits.!3® The city council pushed the
mayor to bargain for a better deal, and they ended up with a
deal less skewed towards exchanging all future revenue for a
lump sum. Now, they will have continuing profits to cover any
requisite compensation payments.!3® The original plan also
would have required residents to pay for parking until 11 pm,
which the revised plan scaled back to 9 pm.!4°

Indianapolis city councilwoman Janice McHenry said that
the city was in a tough fiscal spot, and would not have been

134. RENN, supra note 9, at 8.

135. Id. at 4.

136. InsPECTOR GEN., CITY OF CHI., REPORT OF INSPECTOR GENERAL’S FIND-
INGS AND RECOMMENDATIONS: AN ANALYSIS OF THE LEASE OF THE CITY’S PARK-
ING METERS 6 (2009) [hereinafter CHicaGo IGO REPORT].

137. Id. at 4.
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able to make the necessary technology upgrades to the park-
ing meters.'*! However, the city bargained for infrastructure
improvements, and has ultimately used the upfront payment
to pay for other necessary infrastructure repairs.!*? Perhaps
the different financial needs and planned purposes for the
money put Indianapolis in a less desperate position, and af-
forded it more time to evaluate the deal and bargain for an
improved one.

Indiana’s 190 toll road also benefitted from the two
months the legislature had to evaluate the agreement thought-
fully and for heated public debate to occur.'*® Governor Dan-
iels fought hard to get the deal passed in order to fund his
Major Moves highway program, rather than to pay off a state
deficit.!** No problematic provisions were ultimately spotted
in the agreement during the vetting process, and the contract
has functioned well since due to favorable risk allocation for
Indiana, despite the private partner’s bankruptcy.!'*> More
transparency and public participation also helps to avoid pub-
lic perception of the project as illegitimate or crooked.!*6 Al-
though Indiana’s toll road still has critics, they do not question
its legitimacy, as the Chicago parking meter deal’s critics do.'*”
In Nassau County, New York, United Water talked to local en-
vironmental interest groups for two years before finalizing a
deal; despite last minute opposition from outside environmen-
tal groups, the local groups and residents still backed the deal
because they had participated in its formation and believed
the terms were favorable.148

4. “Price-Gouging” of Resident Consumers

One fear associated with privatization and PPPs is that if
the government entity yields the ability to set the toll or user

141. Id.

142. Aaron M. Renn, Renn: Toll Road Lease Worked; Parking Meters Didnt,
INnDYSTAR (July 9, 2016), https://www.indystar.com/story/opinion/colum-
nists/2016,/07/09/renn-toll-road-lease-worked-parking-meters/86901938/.
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145. Id. at 8.
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147. Id. (“The rushed approval process created a public perception that
the parking-meter deal was illegitimate, if not crooked. While many in Indi-
ana disapproved of the toll-road deal, no one questions its legitimacy.”)

148. Making the Most of Public—Private Partnerships, supra note 37.



214 NYU JOURNAL OF LAW & BUSINESS [Vol. 15:189

fee, the private partner will hike the rate up significantly. This
problem may be exacerbated in fiscally distressed municipali-
ties for two reasons. First, residents left behind in a distressed
municipality are much more likely to be insolvent them-
selves.!4® Mobile residents and capital leave cities once they
are no longer able to provide services they desire; combined
with the effects of white-flight and suburbanization, distressed
cities shrink and end up with a far more impoverished popula-
tion.!50 The pain caused by higher tolls or water bills will be
more palpable to the new population.

In 2012, Bayonne, New Jersey, leased their water treat-
ment system to private investors, guaranteeing availability pay-
ments for the next forty years, in exchange for $150 million
upfront and $2.5 million annually in infrastructure repairs for
a system that desperately needed it.15! An analysis done by the
New York Times in 2016 revealed that Bayonne had increased
resident’s water bills by 28% in order to meet the revenue
guarantee they had promised their private partners, which was
a larger increase than in comparable towns.!52 The financial
stress this caused is evident in the increase in residents that fell
behind on water bills and, as a result, had liens placed on their
homes: this number increased significantly from 200 in 2012
to 465 in 2015.153

Second, distressed towns may be more vulnerable to ac-
cepting unfavorable contracts, for reasons discussed above.!54
In Bayonne, where rates have risen significantly, they bar-
gained for $150 million upfront, which they used to pay off
$100 million of old debts.!>> Local officials planned to use the
remaining upfront payment to keep residents’ water rates fro-
zen for four years, rather than the two provided for in the con-
tract.!>6 However, a new mayor decided to use the earmarked
money for property tax relief. As a result, water rates were
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150. Id. at 1140, 1210.

151. Ivory, Protess & Palmer, supra note 96.
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hiked up to cover the guarantee, revealing the problematic na-
ture of the availability payments.!>7

Rate increases may alternatively be thought of as a prod-
uct of long-term mismanagement, which is common in dis-
tressed municipalities. Rich Henning, a spokesperson for Suez,
the water company involved in the Bayonne deal, said that,
“Bayonne had chronically underinvested in their water and
sewer infrastructure, which has certainly contributed to rate
increases during the past few years.”!5® In Rialto, California,
water rates increased by 68%, after the city leased their water
infrastructure to a private partner for thirty years.!5® Table
Rock, a private equity firm involved in the Rialto deal, claimed
that “rates were artificially low after the city had declined to
raise them for about a decade.”!5°

Megan Matson, a partner at Table Rock, told the New York
Times, “Keeping rates down may sound like the ultimate right-
eous good for ratepayers, but the truth is, not if you’re failing
to provide basic care and maintenance.”!®! Rialto had been
struggling financially for over a decade, experiencing a near
default in the early 2000s and a hard hit by the Great Reces-
sion.'62 One casualty of this fiscal distress was the city’s water
infrastructure; maintenance and improvements had been de-
ferred for years.16® This is not an uncommon pattern in cities
struggling to balance budgets, and a significant cause of the
U.S.’s problem with decaying infrastructure.64

Rialto’s water utility’s issue was compounded by contami-
nation from a nearby closed plant, which made water process-
ing more complicated and expensive, and had the potential to
give rise to a public health concern.!% The city of Flint’s water
crisis sprung from similar circumstances. Flint, Michigan, had
been plagued by fiscal woes for years, as evidenced by the city

157. Id.

158. Id.

159. Id. SapoL & PUENTES, supra note 5, at 2, 8

160. Ivory, Protess & Palmer, supra note 96.

161. Id.

162. SasoL & PUENTES, supra note 5, at 9.

163. Id.

164. ScHanzeENBacH, NUNN & NANTz, supra note 2, at 8.
165. SaBoL & PUENTEs, supra note 5, at 9.
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being put in state receivership from 2011 to 2015.156 Flint had
struggled to pay for necessary repairs, deferred maintenance
on its deteriorating water infrastructure, and then, in an at-
tempt to cut costs, switched to water from the Flint River.'67
Flint’s water system could not treat the water adequately, and
lead contamination found in the water caused a public health
crisis. 168

Therefore, increases experienced by resident consumers
may not be the result of an exploitative deal made with a pri-
vate entity, but rather years of mismanagement and deferred
maintenance leaving underfunded systems in desperate need
of improvement. Even if the rate increases are not intention-
ally exploitative, they still place a heavy burden on low-income
residents, such as the Bayonne residents who had liens placed
on their houses after being unable to pay their new water bill.
It seems unfair to cause residents to incur financial distress
over such a basic necessity, but there are no good alternatives.
Financing system maintenance and improvements tradition-
ally financed through bond issuances just defers inevitable rate
increases or raised taxes. Raising taxes to put a larger share of
the burden on wealthier residents who are able to bear it will
likely just exacerbate the problem by driving those residents
out of town and further shrinking the tax base. Ultimately, cur-
rent residents must pay for the necessary fixes, and financial
distress for some residents may be a better outcome than a
public health crisis.

However, PPP contracts can and should mitigate the po-
tential for rate increases—particularly in situations where the
increase serves not to meet a public need, but maximize pri-
vate profits. In Rialto, California, the contract allows Rialto
Water Services (“RWS”), the private entity running the water
utility, to collect monthly revenue from residents, which may
be increased on an annual basis with formula based rate ad-
justments to pay for the $42 million in capital improvements

166. Julie Bosman, Monica Davey & Mitch Smith, As Water Problems Grew,
Officials Belittled Complaints from Flint, N.Y. TiMes, Jan. 20, 2016, at Al.

167. Joseph Kane & Robert Puentes, Flint’s Waler Crisis Highlights Need for
Infrastructure Investment and Innovation, BROOKINGs INsT. (Jan. 13, 2016),
https://www.brookings.edu/blog/the-avenue/2016,/01/13/flints-water-cri
sis-highlights-need-for-infrastructure-investment-and-innovation/.

168. Bosman, Davey & Smith, supra note 166.
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RWS was required to make in the first five years of the deal.!6?
The lease of Indiana’s I-90 toll road provided for an initial toll
increase of 72%, followed by an annual increase that was
capped at the greater of: 2%, or the rate of inflation, or the
rate of increase in per-capita GDP.17° This rate increase was in
exchange for an upfront payment of $3.8 billion that helped
the state pay off existing debt on the road, maintain and im-
prove infrastructure throughout the state, including its “Major
Moves” highway program, and put money in the state’s reserve
fund.'”! However, this contractual provision is receiving a
fresh round of criticism after rates for EZ-Pass users, which the
state had discounted for the past decade, more than doubled
to catch up with the rate increases for users paying in cash.!72

V.
SuccEessruL. PPPs

If PPPs manage to avoid these “exploitative” pitfalls, they
can become beneficial tools for states and cities to invest in
infrastructure investments. To capitalize on these arrange-
ments, officials should favor deals that shift risk onto the pri-
vate partner—such as construction time overrun risk, demand
risk, and competition risk—in exchange for a smaller upfront
payment. The state can insure that its municipalities do not
use this structure unwisely by restricting the legal framework
for authorized PPPs to the subset that would be most advanta-
geous to the public.

A.  Structural Factors

Certain assets or project structures have a better chance of
delivering PPPs that are beneficial to the public.!”® Officials
should seek to take advantage of the structure’s inherent risk-

169. SapoL & PUENTES, supra note 5, at 9; Randall Jensen, Southern Califor-
nia City Enters into P3 for Its Water and Sewer Systems, THE Bonp Buyer (Dec. 6,
2012, 6:04 PM), https://www.bondbuyer.com/news/southern-california-city-
enters-into-p3-for-its-water-and-sewer-systems.

170. RENN, supra note 9, at 6.

171. Id. at 9.

172. Jeff Parrot, E-ZPass Tolls Will Double in Indiana Next Month, S. BEND
Tris. (May 3, 2017), https://www.southbendtribune.com/news/local/e-z
pass-tolls-will-double-in-indiana-next-month / article_64dea338-d733-5104-b6a
b-81d9c0f7cf3e.html.

173. See RENN, supra note 9, at 13.
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shifting benefits by selecting projects suited to the same firm
overseeing multiple phases, and payment structures that shift
demand risk onto the private partner. Officials should also
seek to minimize negative externalities and costs by choosing
overdetermined assets that they are not depending on for fu-
ture revenue streams.!7*

1. Risk Shifting

The more phases of a PPP overseen by a private firm, the
greater risk the firm assumes. In a full DBFOM project, this
would include the risk originating from designing, building,
financing, operating, and maintaining the project, whereas a
design-build project only includes risk originating from the de-
sign and build phases.!” Design-build projects may or may not
be thought of as real PPPs. They include a private partner as-
suming responsibility for multiple phases of a project, but do
not include the hallmark decades long lease. Municipalities
usually finance these projects through the sale of bonds, and
then allow firms to bid for the project.!”®¢ Adding more phases
to the project is the best way to make a PPP worthwhile,
through minimizing the amount of risk the public partner is
exposed to throughout the life of the project, which protects it
from any hiccups that occur along the way.

The more phases a private partner oversees in a project,
the stronger the agreement functions as a monitoring mecha-
nism that aligns the incentives of the private partner more
closely with those of the public partner, and induces them to
put more value into early phases of the project, so they can
reap the benefits and avoid additional costs later.!”” In both
Chicago and Indianapolis’s parking meter deals, the consorti-
ums leasing the meters made necessary improvements to
them.!”® It follows that they would seek to make these im-
provements well so that they do not have to repair them as
frequently during their respective seventy-five and fifty-year

174. See id. at 10-13 (describing “overdetermined” assets as assets like toll
roads or hospitals that cannot easily be converted for use as something else).

175. SaBoL & PUENTES, supra note 5, at 6-7.

176. Making the Most of Public—Private Partnerships, supra note 37.

177. ScranzeNBACH, NUNN & NANTZ, supra note 2, at 9; SaBoL & PUENTES,
supra note 5, at 22.

178. Tuohy, supra note 15 (Indianapolis); RENN, supra note 9, at 6 (Chi-
cago).
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leases. Additionally, the more technologically savvy and user
friendly they make the meters, the more revenue they will
likely generate. However, these projects necessarily capture
less benefits of risk shifting than a longer project, which would
incentivize the private partner to optimize the design of the
parking meters, the planned locations, and the original instal-
lations.!7? From this perspective, it may be impossible to net as
much of a benefit leasing out existing assets as from authoriz-
ing new projects as PPPs from the ground up.!8°

Officials should normally only enter into PPPs with a toll
payment structure, rather than one in which they must make
availability payments to the private partner.!®! Since demand
projections are rather unreliable, the public partner could
find itself making availability payments that far exceed reve-
nues, especially when paired with compensation payments.
The private partner, which is usually more experienced and
sophisticated in negotiating these deals, may be better posi-
tioned to know relevant information regarding the project’s
risk, including demand risk.'®#2 Although private parties seem
to be increasingly demanding availability payment structures
these days, officials should avoid them unless it is essential to
the nature of the project.183

One critique of using a toll system instead of availability
payments is that the private actors will sharply increase tolls to
maximize profit, which hurts resident consumers. However,
some toll increases may be necessary to fund vital mainte-
nance, and contracts can provide for managed and fair rate
increases.!8* Additionally, states can regulate what rate-setting
provisions contracts must contain.!®® To ensure that rate in-
creases are fair, contracts should require that the rates are cal-
culated to provide the requisite amount of funding for infra-

179. See supra Section IILB.

180. Contra ScHANZENBACH, NUNN & NaNTZz, supra note 2, at 6 (finding
that in the United States there may be higher returns from repairing and
maintaining current projects than building entirely new ones).

181. But see supra Section IV.B.4 (discussing times when availability pay-
ments may be preferable).

182. Roin, supra note 118, at 1987.

183. See Poole, supra note 64.

184. See supra Section IV.B.4.

185. See supra Section ILLA (recognizing legislation in twenty-nine states,
D.C., and Puerto Rico addresses tolling and rate-setting authority; nine
states, D.C., and Puerto Rico specify how and when rates can be changed).
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structure maintenance. If the amount the private partner is
required to spend on maintenance and repair is defined in the
contract, then the contract should also specify that rates may
be increased in order to generate that much funding over the
maintenance period. If the amount the private partner must
pay for maintenance is not specified, then the contract should
delegate oversight of rate setting to the public partner or an
advisory board to ensure that the private partner is not artifi-
cially inflating the amount required for maintenance with friv-
olous improvements in order to increase the rate.

2. Minimizing Costs

Costs arise when a government cannot respond to chang-
ing needs and conditions over a decades long lease. Leasing
assets that could have multiple uses exacerbates this problem,
because the government risks being unable to alter them even
if a new use would be more advantageous to the public due to
changing circumstances.'86 If a PPP contract provides for com-
pensation payments if the government closes the asset, then
leasing an asset that must be closed frequently—such as park-
ing meters for street maintenance or parades—may be prob-
lematic.187

Toll roads and water treatment systems are “overdeter-
mined”—it is less likely that the government would choose to
make changes to these assets because their form cannot be
changed; so there is less opportunity cost to losing that op-
tion.!88 However, even overdetermined assets will likely face
changing circumstances during the life of a long PPP that will
require flexible government responses. However, there are
fewer events that necessitate interfering with these assets, so
the government is less likely to incur frequent compensation
payments.!8® Indiana had to pay compensation payments to

186. RENN, supra note 9, at 10-13; see, e.g., Tuohy, supra note 15 (explain-
ing that Indianapolis had to compensate a private partner upon replacing
parking meters with charging stations for electric cars).

187. See, e.g., Tuohy, supra note 15. But see infra Section V.B.2 (advocating
against the use of compensation payment provisions).

188. RENN, supra note 9, at 10.

189. See id.
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the concessionaire of I-90 when it waived tolls so that residents
could escape from a flood faster.199

Officials should be wary of leasing out assets that will gen-
erate future revenue streams that the municipality depends
upon. Although cash-strapped governments may be tempted
by the prospect of a big upfront payment that can be used to
cover current costs, this will unfairly eliminate a future reve-
nue stream that rightfully belongs to future residents.!°! This
would not be problematic if the payment was preserved to sup-
plement lost future revenue streams, but upfront payments are
often misused.!? One way to avoid this is to lease off assets
that do not generate important revenue, such as Indiana’s I-90
toll road; since the road was a breakeven operation, its leasing
did not hurt the state financially.!9%

The mayors involved in the Chicago parking meter deal
and the Bayonne water deal both intended to earmark money
from the upfront payment to use in the future in lieu of the
missing revenue streams; however, in both cases, the
earmarked money was ultimately used to cover current defi-
cits.!* Professor Julie Roin suggested a solution to this prob-
lem: “State statutes should require that governments place in
escrow funds sufficient to generate an income stream equal to
the net taxes or fees alienated, or rental obligations created,
under any contractual relationship in which the government
receives large, up-front cash transfers.”'9 Officials will still be
encouraged to enter into PPPs that create efficiency gains be-
cause they can spend money saved by lower costs of perform-
ance or increased revenue, but will not enter into disadvanta-
geous deals for the big payday.!?¢ Moreover, this solution pro-
tects future residents by keeping the future revenue streams

190. Goldstein & Cohen, supra note 1. But see discussion infra Section
V.B.2 (discussing the problematic nature of compensation payments during
emergencies).

191. See supra Section IV.B.2.

192. See RENN, supra note 9, at 9 (discussing Chicago using almost all of
the payment it was given for the lease of its parking meters to cover debts);
Ivory, Protess & Palmer, supra note 96 (discussing Bayonne, NJ’s new mayor,
using an upfront payment for the lease of its water system to provide prop-
erty tax relief, rather than to keep water rates frozen).

193. RENN, supra note 9, at 9.

194. Id; Ivory, Protess & Palmer, supra note 96.

195. Roin, supra note 118, at 2030.

196. Id.
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safe.197 Similarly, a state statute could require municipalities to
appoint a representative for future taxpayers’ to ensure that
the deal does not burden them unfairly.!® This would allow
more flexibility to deal with situations like the Indiana toll
road where the government was not truly losing out on future
revenue streams, since the toll road had been breakeven, and
the upfront payment was most productively spent on improv-
ing infrastructure elsewhere in the state. Roin’s escrow fund
idea could be incorporated as a suggested provision for the
representative to use in certain situations.

Another way to offset the harm caused by selling a future
revenue stream is to sell only a portion of it. Revenue sharing
provisions in PPP contracts can minimize the harm of selling
future revenue streams; even if current officials blow the up-
front payment covering current costs or debts, future govern-
ments will still have some source of revenue flowing in, and
assuming the private partner caused some efficiency gain, the
public partner will capture some of that gain. Indianapolis’s
parking meter deal is an example of revenue sharing: under
the contract, Indianapolis will receive 30% of any yearly profit
up to $7 million and 60% of any profits exceeding that.!9° Al-
though they are not receiving as much revenue as projected—
since the demand projections were faulty—this deal is consid-
ered superior to Chicago’s since they still have some amount
of revenue coming in, which can be partially used to offset
compensation payments.200

B. Legal Factors and Reforms

However, local officials’ incentives may lead them to stray
from optimal PPP structures.2°! Should they seek to negotiate
shortsighted deals to cover budget deficits or agree to deals
where they retain the majority of the risk, state intervention
may be necessary to tie their hands. The legal framework cre-
ated by the state determines what assets may be chosen for
projects, and what provisions may or must be included in the
contract, so the state has the power to restrict official’s project
choices.

197. Id.

198. See supra Section IV.B.2.
199. Tuohy, supra note 15.
200. See id.

201. See supra Section IV.B.2.
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1. Non-Compete Prohibitions

Some contracts have non-compete provisions barring the
government from dampening demand for the project by con-
structing alternate options or making improvements to ex-
isting alternatives.?°?2 Non-competes can be problematic be-
cause they restrict governments from making changes to infra-
structure to protect public safety, improve transportation,
reduce traffic congestion, and promote environmental goals
by reducing pollution.?%? Since the duration of PPPs is typi-
cally a few decades, non-compete provisions restrict govern-
ments from responding flexibly to changing needs, problems,
and technologies. California had to spend years in court and
millions of dollars to regain their full rights to California State
Road 91 so they could make necessary transportation infra-
structure improvements they were barred from making during
the life of the PPP due to its non-compete provision.2°¢ One
potential reason these provisions exist may be that private part-
ners would be reluctant to enter into risky, long-term deals
without assurances like non-compete provisions, and compen-
sation payment provisions. However, officials may make the
terms of the project less risky in order to drive up the amount
of the upfront payment.2%5

Nine states, D.C., and Puerto Rico prohibit non-compete
provisions in their authorizing frameworks.2°6 However, these
prohibitions may not be absolute; Texas allows contracts to re-
quire the public partner to provide the private partner with
revenue losses attributable to competition from their new pro-
ject in some circumstances.?’” Furthermore, states may not
have the power to contract away their police power to legislate
for the public good or to control, repair, and maintain public
streets and roads, which would render such provisions uncon-
stitutional.2%® Professor Matthew Titolo views this as an imper-

202. See Matthew Titolo, Leasing Sovereignty: On State Infrastructure Contracts,
47 U. Ricn. L. Rev. 631, 638-39 (2013) (discussing non-compete provisions
in the PPP contracts for California’s SR-91 and Colorado’s E-470 toll high-
way).

203. See Goldstein & Cohen, supra note 1.

204. See id.

205. See Titolo, supra note 202, at 633; Roin, supra note 118, at 1999-2000.

206. See PuLa, supra note 17, at 30.

207. See Tex. Transpo. CODE ANN. § 371.103 (West 2005).

208. Titolo, supra note 202, at 683.
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missible exchange of sovereignty for the cash the governments
receive upfront.2°? This is exacerbated by the fact that govern-
ments will have to pay private partners when they need to exer-
cise sovereignty, as in the case of compensation payments.2!©

States PPP authorizing frameworks should include non-
compete prohibitions, such as Texas’ that prevent non-com-
petes that would bar states from exercising police power to en-
sure public safety, and allow governments more flexibility in
transforming their infrastructure. This would allow local offi-
cials to sometimes use narrowly tailored non-compete provi-
sions to make deals more enticing to potential private part-
ners, but limits the harmful long-term effects; these narrowly
tailored non-compete provisions are also more likely to be en-
forceable.

2. Compensation Payments

Compensation payments are similar to non-compete pro-
visions in that they protect private parties from the risk that
government activity will reduce demand. These can be prob-
lematic because governments can rack up large bills closing
assets for necessary maintenance and other activities. They be-
come even more egregious when they prohibit the govern-
ment from protecting public safety by responding to mainte-
nance needs and emergencies.?!! Compensation payment re-
quirements can raise the same constitutional questions as non-
compete provisions when they prevent states from exercising
their police power to protect the public good; this may make
both of these provisions unenforceable.?!?

209. Id. at 633 (“Each of these provisions requires the government to ex-
change some quantum of sovereign power for up-front cash payments des-
perately needed to cover short-term budget gaps—a need all the more acute
in the aftermath of the financial and real estate crises.”).

210. See id. at 638.

211. See Ellen Dannin, Crumbling Infrastructure, Crumbling Democracy: Infra-
structure Privatization Contracts and Their Effects on State and Local Governance, 6
Nw. J.L. & Soc. PoL’y 47, 58-60 (2011) (discussing repercussions of com-
pensation payment clauses on emergency responding, such as delays or less
effective response to try to minimize effect on the toll road, or a cash-
strapped town being forced to decide between a big compensation payment
it cannot afford and responding to an emergency); see also Goldstein & Co-
hen, supranote 1 (discussing Indiana owing almost $450,000 for waiving tolls
for flood evacuations).

212. See Titolo, supra note 202, at 638.
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Private actors can account for risks like these by adjusting
the upfront payment and doing proper due diligence.?!3 As
such, it is likely that private actors will still enter into these
deals, but officials will receive a smaller upfront payment.
States’ authorizing frameworks should prohibit compensation
payments to some degree, because it will not bar local govern-
ments from finding willing PPP partners, but will induce them
to make deals that are more beneficial in the long run.

3. Term Length

Limiting term length is another way states have tried to
make PPPs more beneficial. Sixteen states, D.C., and Puerto
Rico have legislation that limit the term length for PPP agree-
ments.2'* One reason behind this is that longer the lease is,
the more likely times will change, and the public partner will
need to react, rather than being locked into an agreement; it
follows that the longer the lease, the more potential that the
public partner will have to go through the costly process of
breaking it.

One reason behind the long life of PPP projects in the
United States may be favorable tax treatment given to asset
leases long enough to be treated as sales.2!5 U.S. PPP lengths
seem potentially unnecessary when compared to shorter Euro-
pean PPPs. Shorter PPPs can “lessen a whole host of problems,
including accuracy of predictions, impingement on demo-
cratic processes, and locked-in, obsolescent infrastructure”.2!6

However, it would be difficult to draw a line precisely to
avoid the negative implications of a long-term lease, while still
capturing the benefits.?!7 An alternative to regulating PPP
term lengths may be contracts that provide for mandatory re-
negotiation after a period of time to ensure that the deal can
respond to changing circumstances.?!8

213. Dannin, supra note 211, at 60.

214. See Pura, supra note 17, at 23-30 (comparing term limits ranging
from thirty-five years to ninety-nine years).

215. See Dannin, supra note 211, at 67.

216. Id. at 92.

217. Roin, supra note 118, at 2027 (“A longer-term contract may be neces-
sary to ensure that the private actor has the incentive to do its part of the
bargain in the way that most benefits the public.”).

218. See Kelsey Hogan, Note, Protecting the Public in Public—Private Partner-
ships: Strategies for Ensuring Adaptability in Concession Contracts, 2014 CorLum.
Bus. L. Rev. 420, 460 (2014).
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4. Transparency and Accountability Requirements

Government transparency and accountability require-
ments have become crucial to the democratic process for the
U.S. government. However, some PPPs have avoided such
stringent procedural requirement, and ended up worse off for
it.219 Although twenty-two states, DC, and Puerto Rico provide
opportunities for public comment, public hearings, or other
public participation, some states limit the voices they hear
when making these decisions.?2° Public participation is espe-
cially important because officials may decide that privatization
is necessary to improve infrastructure or fill budget holes, with-
out considering options that may be less politically palat-
able.22!

Chicago’s Inspector General, after reviewing the failed
parking meter deal, recommended the city require a sixty-day
review period before accepting bids to (1) receive an indepen-
dent analysis of the deal’s costs and benefits, (2) hold public
hearings, involving speakers from the independent analysts,
outside experts, and critics, and (3) have meaningful City
Council debates.??2 States should follow this model of requir-
ing decision-makers to meaningfully and publicly consider the
terms of PPPs, so they cannot rush through bad deals for im-
proper reasons. It is also necessary to publicize terms of a PPP
and allow the public meaningful opportunities to ensure that
public welfare is not being overlooked in the agreement.???

5. Additional Laws

In addition to the substantive and procedural regulations
discussed above, other legal interventions may be advisable to
ensure that appropriately structured deals are imple-
mented.??* One way to do this is to make sure that the agree-

219. See supra Section IV.B.3 (discussing the lack of transparency in Chi-
cago’s disastrous parking meter deal).

220. See Dannin, supra note 91, at 133-34.

221. See Dannin, supra note 211, at 74 (“Public officials may say there are
no alternatives because of public resistance to taxes.”); CHicaco IGO Re-
PORT, supra note 136, at 4.

222. See Cricaco 1GO RepPORTS, supra note 136, at 7-8; see infra Section
V.B.5 (discussing what body would be most appropriate to evaluate PPP
deals).

223. See Dannin, supra note 211, at 82, 94-95.

224. See supra Section V.A.
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ments that are approved have been vetted properly. A com-
mon method states have used to try to ensure successful PPPs
is through requiring legislative approval.?2> One critique of
this requirement is that requiring legislative approval increases
the political risk that the project may not come to fruition,
which may discourage private partners from participating or
allow them to use that risk to bargain for more favorable
terms.??¢ Another critique is that state legislatures or other en-
tities will not have the necessary expertise to adequately vet
these deals.??7 Professor Ellen Dannin argues that only the fed-
eral government has the resources necessary to employ experts
able to evaluate whether PPPs will deliver better value for
money, so they should have an agency dedicated to that.228

It is necessary to have some critical analysis of the benefits
and costs of a potential PPP to make sure the project is worth-
while. Although the federal government has not created a
body to evaluate PPPs, nine states, D.C., and Puerto Rico have
created advisory bodies for PPPs, and fourteen states, D.C.,
and Puerto Rico require cost-benefit, comparative, or other
analyses for PPP approval.??? It is important to have clear pa-
rameters for cost-benefit analyses and an expert body evaluat-
ing them so that benefits are projected accurately and all costs
are taken into consideration.?3°

States could also ensure that PPPs are appropriately struc-
tured by passing substantive laws requiring certain structures.
States should authorize full DBFOM deals since they are the
ideal PPP, but prohibiting, for example, OM deals, would re-
strict official’s flexibility and prevent them from using PPPs for

225. See PuLa, supra note 17, at 36 (finding that twenty-six states and Pu-
erto Rico require state legislature approval, review or other involvement;
twenty-four states, D.C. and Puerto Rico require approval, review or other
involvement by other state, local or federal entities).

226. SaBoL & PUENTES, supra note 5, at 13; see Edwards, Hafer & Reidy,
supranote 16, at 176 (stating that National Conference of State Legislature’s
PPP best practices guideline does not require final, post-agreement, ap-
proval by the state legislative bodies).

227. See Dannin, supra note 211, at 93-95.

228. See id. at 94-95. Dannin specifically advocates putting an Office of
Public Benefit in the Federal Highway Administration, as proposed in a bill
before the House of Representatives in 2009 that was not enacted. /d.

229. See Pura, supra note 17, at 70.

230. Dannin, supra note 211, at 89 (discussing the importance of identify-
ing all costs properly).
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existing assets. Additionally, an ideal PPP shifts demand risk to
the private partner by using a toll payment structure, but some
circumstances make an availability payment structure more
beneficial.2%! Such a need for flexibility makes expert advisory
boards, cost-benefit analysis requirements, or future taxpayer
representatives more attractive than substantive regulations.
However, I believe that incorporating Professor Julie Roin’s
suggestion—keeping the portion of the upfront payment
equal to the future revenue stream in an escrow fund—would
be a valuable way to keep officials in distressed municipalities
from digging their towns into deeper financial holes after im-
mediately spending the upfront payment.232

CONCLUSION

PPPs can be a beneficial structure for infrastructure asset
deals because they allow parties to shift risk and put private
partners in charge of multiple phases of a project, thereby in-
centivizing the private partner to take more care during the
length of the project. Additionally, they offer governments
with crumbling infrastructure that are hesitant to issue more
debt or raise taxes a much-needed opportunity to revitalize
their infrastructure.

However, many officials may be looking to PPPs as a way
to “sell” assets for a quick cash infusion to cover debts, which
results in the long-term loss of an important revenue stream.
This problem can be exacerbated when the contract is ex-
tremely long, contains non-compete provisions, requires com-
pensation payments, or utilizes an availability payment struc-
ture. Because of this, local governments, or independent bod-
ies advising them, should be required to carefully weigh the
benefits and costs of a project to ensure PPPs deliver the most
value for their money.

231. See supra Section IIL.D.
232. See supra Section V.A.2; Roin, supra note 118, at 2030.



