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I.
INTRODUCTION

A. The Antitrust Concerns About Google

The Senate Judiciary Committee's Subcommittee on An-
tirust, Competition Policy, and Consumer Rights convened on
September 21st, 2011 for a hearing titled "The Power of
Google: Serving Consumers or Threatening Competition?"'
During the hearing, representatives from the local search and
review site Yelp!2 and the internet shopping comparison com-
pany Nextag3 alleged that Google's domination of internet
search traffic was unlawfully harming their businesses. They as-
serted that Google was improperly exploiting their content. Al-
though the factual bases of these accusations are unclear, they
represent a sample of the antitrust concerns leveled against
the search giant.4

1. For more information regarding the hearing, including testimony
transcripts, see http://www.cjudiciary.senate.gov/hearings/hearing.cfm?id=
3d9031b47812de2592c3baeba64d93cb.

2. YELP, http://www.yelp.com (last visited Oct. 1, 2012).
3. NEXTAG, http://www.nextag.com (last visited Oct. 1, 2012).
4. See, e.g., Person v. Google, Inc., No. C 06-7297 JF (RS), 2007 WL

1831111, at *3-5 (N.D. Cal. June 25, 2007) (Plaintiff alleged that Google had
monopolized or attempted to monopolize the search advertising market.);
Steve Lohr, Investigating Google Beyond Search - Smartphone Software, N.Y.
TIMEs (Nov. 5, 2012, 12:33 PM), http://bits.blogs.nytimes.com/2012/11/
05/investigating-google-beyond-search-smartphone-software/ (discussing
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Private parties5 and federal regulators6 have both ex-
pressed concern about the antitrust implications of Google's
dominance of the online search and search advertising indus-
tries. While civil antitrust complaints against Google have been
routinely dismissed at the pleading stage,7 federal antitrust
regulators have expressed concern over Google's business
practices.8 To date, however, regulators have not filed any for-
mal complaints against them. Although the Department ofJus-
tice (DOJ) approved the merger between Google and
DoubleClick in 2007,9 it raised objections to a proposed joint
venture between Google and Yahoo in 2008, a deal opponents
claimed would lead to too much concentration in the search
advertising industry.' 0 More recently, the Federal Trade Com-
mission (FTC) opened an antitrust investigation into Google's
core search and advertising businesses, the results of which are
still pending."

The FTC's concerns may have been sparked by Google's
high market share in internet search traffic and advertising
search revenue. In 2010, Google fulfilled 126.51 billion in-
ternet searches.12 These billions of searches were accompa-
nied by an untold number of search-based advertisements.

the antitrust concerns expressed by Federal and State regulators pertaining
to Google's Android operating system); Miguel Helft, Google Confirms FT.C.
Antitrust Inquhy, N.Y. TIMES (June 24, 2011), http://bits.blogs.nytimes.com/
2011/06/24/google-confirms-f-t-c-antitrust-inquiry/ (summarizing the anti-
trust investigations of Google conducted by the FTC and the European Com-
mission).

5. Id.
6. Helft, supra note 4.
7. See, e.g., Person, 2007 WL 1831111.
8. Fred Vogelstein, Why Is Obama's Top Antitrust Cop Gunning for Google?,

WIRED MAGAZINE, July 20, 2009, available at http://www.wired.com/techbiz/
it/magazine/17-08/mf googlopoly?currentPage=all.

9. FED. TRADE COMM'N, F.T.C File No. 071-0170, STATEMENT OF FEDERAL
TRADE COMMISSION CONCERNING GOOGLE/DOUBLECLICK (Dec. 20, 2007),
available at http://www.ftc.gov/os/caselist/0710170/071220statement.pdf.

10. Vogelstein, supra note 8. Google eventually abandoned thisjoint ven-
ture, citing a desire to avoid a protracted legal battle in the face of antitrust
scrutiny. Jessica E. Vascellaro & Nick Wingfield, Google Ditches Ad Pact with
Yahoo, WALL ST. J., Nov. 6, 2008, at Bl, available at http://online.wsj.com/
article/SB122589788640401601.html.

11. Helft, supra note 4, at 1.
12. Compiled from monthly figures available from comScoRE at http://

www.comscore.com/PressEvents/PressReleases (last visited Oct. 8, 2012).
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Google's dominance in these areas yielded $28.24 billion in
revenue in 2010 from online advertisements, accounting for
96% of their total revenue.' 3

For the purposes of § 2 of the Sherman Antitrust Act,
these extraordinary figures are moot if the plaintiff cannot
identify the relevant market in which the defendant oper-
ates.14 As discussed in further detail below, if companies like
Yelp! are to be successful in charging Google with monopoliza-
tion for indexing their content without permission, they will
first need to establish that Google possesses "monopoly power"
in a relevant market such as the search advertising industry.
Several recentjudicial opinions and academic articles have an-
alyzed Google's relevant market.15 Some of these discussions
have focused on the question of whether traditional forms of
advertising (television ads, billboards, and other "offline" me-
diums) or other forms of internet advertising besides search
ads (display ads, email marketing, etc.) should be included in
the market definition for Google's search advertising busi-
ness.16 The question, however, of what types of search engines
are included in the phrase "search advertising" remains unan-
swered.

B. Searching Beyond the "Core"

When the public thinks of search engines, they generally
think of what are known as "core" search engines like Google,
Yahoo, and Bing. In response to a web-user inquiry, these en-
gines will return a list of web pages that their search engine
algorithms deem relevant to the inquiry. This general concep-
tion, however, misses what are known as "vertical" search en-
gines, which are so named because they return results from
one pre-determined segment (or "vertical slice") of the in-
ternet. These search engines are useful at reducing irrelevant
search results when users know what type of information they

13. See 2011 Financial Tables, GOOGLE, http://investor.google.com/finan-
cial/2011/tables.html (last visited Sept. 3, 2012).

14. See Person, 2007 WL 1831111, at *4.
15. For cases, see, e.g., id. For academic discussion, see, e.g., James D. Rat-

liff & Daniel L. Rubinfeld, Online Advertising: Defining Relevant Markets, 6 J.
COMPETITION L. & ECON. 653, 670 (2010).

16. See id.
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are trying to gather.' 7 Common examples include searching
for products on Amazon, looking for airplane tickets on
Kayak, or even finding friends on Facebook.

The question of whether to include vertical search adver-
tising in Google's market definition is important, as it has sig-
nificant ramifications for Google's market share. Google may
fulfill approximately 65% of core searches, but for every two
core searches, internet users conduct a "vertical" search.' 9 In
July 2011, approximately 17.8 billion core searches were per-
formed, compared to 9.6 billion vertical searches.20 Combin-
ing vertical searches with core searches when defining the
"search advertising" market reduces Google's market share in
the search market from 65% to 42%,21 a significant change
with potential ramifications for antitrust analysis.22

In the first section of this paper I will describe the current
state of the search industry. I will begin by describing Google
and its business model for generating revenues from search
advertising. Then I will discuss vertical search engines and the
ways in which they incorporate advertising opportunities along
with the services and information that they provide users. Fi-
nally, I will discuss the increased utility of vertical search en-
gines in light of the recent rise of mobile computing and their
prospects in the foreseeable future.

In the second section of this paper I will argue that, for
the purposes of determining whether Google's search adver-
tisement business violates § 2 of the Sherman Act, vertical

17. See Eric Enge, Are Vertical Search Engines the Answer to Relevance?,
SEARCH ENGINE WATCH (Jan. 3, 2007), http://searchenginewatch.com/arti-
cle/2067628/Are-Vertical-Search-Engines-the-Answer-to-Relevance.

18. comScore Releases July 2011 U.S. Search Engine Rankings, COMSCORE
(Aug. 10, 2011), http://www.comscore.com/PressEvents/PressReleases/
2011/8/comScoreReleasesjuly_2011_U.S._SearchEngineRankings.

19. Eli Goodman, Searcher Intent: Why Vertical Search is Now Giving Ground
to Core Search, COMSCORE (Sep. 27, 2011), http://blog.comscore.com/2011/
09/searcher intent why.vertical s.html.

20. Id.
21. Although the number of searches conducted on core and vertical

searches is not equivalent to advertising dollars, this is the only widely availa-
ble data and should serve as at least a rough barometer of vertical search's
significance in the search marketplace.

22. See Twin City Sportservice, Inc. v. Charles 0. Finley & Co., 512 F.2d
1264, 1274 (9th Cir. 1975) (explaining that 50% market share is often inade-
quate to establish a monopoly).
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search engines should be considered part of the online search
market. To support this conclusion, I will discuss the classic
tests of market definition as described in United States v. E.L
DuPont de Nemours & Co.23 and revisited in United States v.
Microsoft Corp.24 I Will then discuss the ways in which courts
have analyzed Google's market definition in the context of
monopolization charges. Finally, I will apply these analytical
frameworks to the current market environment of search ad-
vertising and weigh the arguments in support and in opposi-
tion of including vertical search advertising within Google's
market definition. With respect to this question, this paper
concludes that vertical search advertising does compete
against Google's core search advertising business and should
be included in their market definition.

Finally, in the third section I will explain how antitrust
intervention in the search advertising industry is likely to in-
crease innovation. To reach this conclusion I will first discuss
the arguments made by Joseph Schumpeter that monopolies
are often superior at innovating compared to non-monopolist
firms. I will then summarize the arguments made against this
theory by Kenneth Arrow, who contradicted Schumpeter, ex-
plaining that it is actually competition, rather than a monopo-
listic presence, that is the most effective force in compelling
private industry innovation. As a way of synthesizing both argu-
ments, I will consider the work of Jonathon Baker who de-
scribed models that link market concentration and innovation
and, in doing so, identified certain market conditions that
tended to make antitrust intervention more likely to spur in-
novation. I will argue that because several of these conditions
are currently present in the search advertising market, a meri-
torious antitrust case against a dominant market player like
Google would encourage innovation in the industry.

23. 351 U.S. 377, 395 (1956).
24. 253 F.3d 34 (D.C. Cir. 2001).
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II.
CORE AND VERTICAL SEARCH: Two APPROACHES TO

ORGANIZING THE WEB

A. Google's Dominance of Core Search Advertising

Google's core search service (i.e., searches that scour the
entire internet for information) is the global leader in online
search. First introduced to the public in 1998,25 its core search
engine soared to dominance. Its popularity is so widespread
that the verb "google" has become worldwide vernacular for
online searching. The core service involves users entering a
search query, followed by Google's algorithm determining
which websites are most relevant to that query and presenting
its findings to the user.26

Along with this information, Google displays paid adver-
tisements that are deemed similarly relevant to the user's
query. For example, searching for the word "books" will return
a list of websites that contain information and opportunities to
buy books along with ads at the top and bottom of the results
providing links to online booksellers. Google sells this ad
space in an auction format.27 Bidders interested in having
their ad displayed each submit the amounts they are willing to
pay Google per user click of the ad. The ad space is awarded to
the bidder who offers to pay the most per click, and the win-
ning bidder is only required to pay when a user clicks on their
ad.28

Per-click auction prices can range from a few cents to tens
of dollars for the most valuable ad space.29 On most searches
these ads are displayed at the top of the search results page, on
the right hand side of the search results page, and at the bot-
tom of the page. Those at the top of every page are usually the
most expensive while those along the side are typically less ex-
pensive. The ads, which are restricted to a maximum of 95
characters, are purely text-based and include a link to the ad-

25. KEN AULETrA, GoOGLED: THE END OF THE WORLD As WE KNOW IT 45
(2009).

26. Id. at 6.
27. See Ratliff & Rubinfeld, supra note 15, at 657-58.
28. See id.
29. See Robin Wauters, What Are The 20 Most Expensive Keyword Categories

In Google AdWords?, TECHCRUNCH July 18, 2011), http://techcrunch.com/
2011/07/18/most-expensive-google-adwords-keywords/.
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vertisers' websites and a brief description of the site.30 This rel-
atively simple advertising model has been hugely lucrative for
Google, as search advertisements yielded revenue of $8.83 bil-
lion in the United States3 1 and $28 billion globally in 2010.32

As discussed in the introduction, Google receives these
large revenues in part because it dominates the search market
itself, fulfilling approximately 65% of all core search queries as
of 2011.33 Search advertising, like many forms of advertising, is
a two-sided market34 where the search engine operator brings
users and advertisers together in a role similar to that per-
formed by a newspaper publisher.35 Thus, Google's advertising
revenue potential is intrinsically linked to their ability to
source user traffic and produce quality search results to its
queries. Those who wish to advertise online want to target the
greatest number of people who are likely to be interested in
their product. Since Google attracts the most user traffic of
any core search engine and is widely used throughout the
world, it is well suited to attract advertisers wishing to reach
markets of any size or demographic. Because Google only gets
paid when a user clicks on an ad, it has an interest in lining up
the most relevant ads for each user and seeks to do this based
on the user's query and other information that the user has
provided to the company.36

30. The Components of a Text Ad, GOOGLE (Aug. 20, 2012), http://sup-
port.google.com/adwords/bin/answer.py?hI=EN&answer=1 704389&from=
6095&rd=1.

31. Google's Share of Search Ad Revenues Rises, Unaffected by Bing, EMARKETER

(June 8, 2011), http://www.emarketer.com/newsroom/index.php/googles-
share-search-ad-revenues-rises-unaffected-bing/ [hereinafter Google's Share].

32. 2011 Financial Tables, supra note 13.
33. Press Release, comScore, comScore Releases October 2011 U.S.

Search Engine Rankings (Nov. 11, 2011), http://www.comscore.com/Press
Events/Press Releases/2011 / 11 /comScoreReleasesOctober 2011 _U.S.
SearchEngineRankings.

34. A two-sided market is a situation where a "business provides a plat-
form that enables two distinct but related groups of customers to obtain
value." David S. Evans, Two-Sided Markets, in MARKET DEFINITION IN ANTI-
TRUST THEORY AND CASE STUDIES 437, 437 (Henry B. McFarland & Mark W.
Nelson eds., 2012).

35. See Ratliff & Rubinfeld, supra note 15, at 659-60.
36. See id. at 661-62.
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B. The Rise of Vertical Search

During the same time that Google's core search business
achieved widespread adoption, many firms specializing in ver-
tical search have also risen to prominence. Well-known exam-
ples include Amazon for consumer goods, eBay for online auc-
tions, Yelp! for local entertainment reviews, and Kayak for
travel arrangements. These examples are merely a small sam-
ple of the vertical search market, as a vertical search is con-
ducted whenever someone performs a search online that
draws from a specified field of information rather than the en-
tire internet. Most websites have some form of "search" func-
tionality, but most relevant for this discussion are those that
have a commercial aspect to them.

Most of the firms listed above are known for generating
revenue directly through the product or service that they pro-
vide rather than from advertising like Google. Many of these
companies, however, supplement their revenues by running
advertisements along with their search results. Despite being
primarily thought of as product and service providers, these
companies have been able to capture advertising revenue in
the same way that Google has. eBay, for example, earns adver-
tising revenue by displaying ads alongside their auction list-
ings3 7 while Kayak displays advertisements next to their search
results for travel accommodations.3 8

These websites have been able to maintain a foothold in
online ad revenue despite Google's dominance of the core
search industry by competing with Google in only a limited
sense. Their search results pull from a limited universe of pos-
sible results, such as current auctions on eBay or airplane tick-
ets on Kayak. A vertical search engine's relation to Google is
analogous to the way a specialized store like Payless
ShoeSource is able to compete with large department stores
like Walmart. To be successful they only need to compete with
Google within their limited universe rather than competing
with Google's ability to search the entire internet. Many verti-
cal search providers are actually able to successfully depend on

37. See EBay Moves To Boost Display Advertising Business, Fox BUSINESS Jan.
27, 2011), http://www.foxbusiness.com/markets/2011/01/27/ebay-moves-
boost-display-advertising-business/.

38. See Advertiser Information, KAYAK, http://www.kayak.com/advertisers
(last visited Nov. 26, 2012).

Imaged with Permission of N.Y.U Journal of Law & Business

3392012]



NYU JOURNAL OF LAW & BUSINESS

search-based advertisement revenue to support their opera-
tions.

Vertical searches constitute a significant proportion of on-
line searches. In July 2010, internet users performed 10.2 bil-
lion vertical searches compared with 15.2 billion core
searches.3" These numbers indicate the vertical search compa-
nies have the potential to capture a significant amount of on-
line ad revenue.40 A company need only be capable of provid-
ing quality search results within its limited universe in order to
reap such revenue.

What makes these 10.2 billion vertical searches all the
more valuable is that users of vertical searches have already
self-selected to be more relevant to advertisers of products and
services. Use of a vertical search implies that the user has re-
fined their query beyond a general search of the internet.
Someone who searches for travel accommodations on Kayak is
presumably closer to making a purchase than someone who
has just entered a search for "great travel destinations" into
Google. Since search advertising has been identified by some
as being valuable for its potential for direct sale campaigns, 4 '
capturing an audience that is closer to the point of purchase
provides an even more valuable advertising opportunity than is
provided by core search.

C. Smart Phones and the Future of Search

The rapid pace of growth and technological change
within the search industry complicates any description of it.
The proliferation of smart phones is a prime example of the
ways in which the industry is shifting. As phones capable of
running internet browsers and other applications have be-
come more widespread, so too has the number of people per-
forming searches on a device other than a traditional com-
puter. In October 2011 mobile search advertising revenues ac-
counted for 6% of total search advertising revenues, but

39. Goodman, supra note 19.
40. See Chris Sherman, Shopping Search Week 2004!, SEARCH ENGINE WATCH

(Nov. 28, 2004), http://searchenginewatch.com/article/2048947/Shop-
ping-Search-Week-2004.

41. See Ratliff & Rubinfeld, supra note 15, at 676.
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recent projections predict that figure will increase to between
16% and 22% by December 2012.42

As described below, vertical search is positioned to be an
option for user searches in the mobile computing space. With
mobile internet connections still significantly slower than
broadband speeds, the efficiency and focused results of verti-
cal search stand to make such search providers highly valuable
to consumers. Many of the most popular vertical search sites
have released specialized applications for smart phones that
make some vertical searches, like a search for local restaurants,
more efficient by using the device's location data rather than
forcing the user to type in their current address. While some
commentators have suggested that the 5% reduction in verti-
cal searches that occurred between July 2009 and July 2010
represents the beginning of a prolonged downfall for vertical
search in favor of core search engines,"3 new technology
trends such as the rise of mobile computing remain wild cards
that are capable of increasing the significance of vertical
search engines.

D. Google Responds to Vertical Search

Google has used various company platforms to become a
player in the vertical search market. Their original vertical
search service, which allowed users to search through govern-
ment documents, began operating in 2001, early in the com-
pany's history.44 Google has had many successful forays into
vertical search including Google Maps, YouTube, and Google
News. In 2010, Google created Google Places in an effort to
compete with Yelp! for local business vertical search traffic. 4 5

Google's decision to enter this market speaks to the op-
portunity and threat it perceives in the vertical search industry.

42. Erick Schonfeld, Are We At An Inflection Point For Mobile Search?, TECH-

CRUNCH (Nov. 9, 2011), http://techcrunch.coii/2011/11/09/are-we-at-an-
inflection-point-for-mobile-search/.

43. Goodman, supra note 19.
44. Gary Price, So Long and Farewell: Google's Oldest Vertical Search Engine,

Uncle Sam & Others Gone, SEARCH ENGINE WATCH (June 7, 2011, 11:04 PM),
http://searchengineland.com/so-long-and-farewell-googles-oldest-vertical-
search-engine-uncle-sam-others-gone-80559.

45. John Hanke, Introducing Google Places, THE OFFICIAL GOOGLE BLOG
(Apr. 20, 2010), http://web.archive.org/web/20110514111024/http://
googleblog.blogspot.com/2010/04/introducing-google-places.html.
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At many points in the past decade vertical search was seen as
the future of search advertising revenues with an expanding
user base and increasing advertiser interest.46 Today, many
search industry analysts have asserted that core search has be-
come so effective at parsing users' requests that there is no
need to operate vertical search engines in most situations.4 7

Despite this assertion, Google, Amazon, eBay and others have
continued to operate successful vertical search engines. The
creation of Google Places and the acquisition of specialist ver-
tical search developer ITA demonstrates Google's belief in the
market's revenue potential.

Google has achieved great financial success since its
founding in 1998. This success has been largely based on earn-
ings from their core search advertising business. Today, their
search engine fulfills more queries and generates substantially
more advertising revenue than any core search engine com-
petitor. With no clear challengers on the horizon, Google may
be said to have a dominant position in the core search market.
But after having dominated the search advertising space, with
whom is Google competing today? This is the question that
must be answered before any potential antitrust action against
the company can be successfully argued in court.

III.
DEFINING GOOGLE's RELEVANT MARKET

A. The Role of Market Definition in a Monopolization Case

The offense of monopolization under the Sherman Act
has two elements: "the possession of monopoly power in a rele-
vant market and the willful acquisition or maintenance of that
power as distinguished from growth or development as a con-
sequence of a superior product, business acumen, or historic
accident."48 This paper is primarily concerned with the first
element of monopolization, specifically whether Google pos-
sesses market power in the online search advertising business.

46. See, e.g., Ben Pfeiffer, Search Forecast and Outlook: Profiting From Growth
Through 2009, SEARCH ENGINE ROUNDTABLE (Feb. 28, 2005, 10:33 AM), http:/
/www.seroindtable.com/archives/001594.html.

47. See Goodman, supra note 19 (commenting on the improvement in
core searches as better identifying the searcher's intent).

48. United States v. Microsoft Corp., 253 F.3d 34, 50 (D.C. Cir. 2001)
(quoting United States v. Grinnell Corp., 384 U.S. 563, 570-71 (1966)).
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This is a threshold inquiry before the court can even reach the
"maintenance of monopoly power" element. Monopoly power
is defined as the ability of a firm to profitably raise prices
above the competitive level.49 A monopolist is able to profita-
bly raise prices because the market for the goods in question
lacks competitors who can offer consumers a competing prod-
uct for a lower price, which would cause consumers to substi-
tute the more expensive product for the competitor's cheaper
offering. While technically a monopolist controls 100% of the
market (thus leaving no competitors to force out of the mar-
ket), this note will use the terms 'monopolist' and 'monopoly
power' to refer to a company with a dominant, but less than
total market share.

A plaintiff can satisfy the first element by demonstrating
that a firm has profitably raised prices above the competitive
level. However, as explained by the court in Microsoft, such di-
rect evidence is rarely available.o When direct evidence of mo-
nopoly power is not available, courts often look to market
structure as a form of circumstantial evidence that may like-
wise establish that a firm has monopoly power. "Under this
structural approach, monopoly power may be inferred from a
firm's possession of a dominant share of a relevant market that
is protected by entry barriers.5'

For the purposes of antitrust analysis, courts define the
relevant market as including those "commodities reasonably
interchangeable by consumers for the same purposes."5 2 Since
the court is trying to determine whether a firm has the ability
to raise prices above competitive levels in a market, excluding
a commodity which could be substituted for the one in ques-
tion would cause the court to overlook important checks on
the firm's ability to raise prices, rendering a potential false pos-
itive in determining whether monopoly power exists. Whether
vertical search engines are included in Google's market defini-
tion thus depends on whether these advertisement opportuni-
ties are reasonably interchangeable for the purposes for which
advertisers currently use Google.

49. See id. at 51.
50. Id.
51. Id.
52. United States v. E. 1. du Pont de Nernours & Co., 351 U.S. 377, 395

(1956).
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At many points in the past decade vertical search was seen as
the future of search advertising revenues with an expanding
user base and increasing advertiser interest.46 Today, many
search industry analysts have asserted that core search has be-
come so effective at parsing users' requests that there is no
need to operate vertical search engines in most situations.4 7

Despite this assertion, Google, Amazon, eBay and others have
continued to operate successful vertical search engines. The
creation of Google Places and the acquisition of specialist ver-
tical search developer ITA demonstrates Google's belief in the
market's revenue potential.

Google has achieved great financial success since its
founding in 1998. This success has been largely based on earn-
ings from their core search advertising business. Today, their
search engine fulfills more queries and generates substantially
more advertising revenue than any core search engine com-
petitor. With no clear challengers on the horizon, Google may
be said to have a dominant position in the core search market.
But after having dominated the search advertising space, with
whom is Google competing today? This is the question that
must be answered before any potential antitrust action against
the company can be successfully argued in court.

III.
DEFINING GOOGLE'S RELEVANT MARKET

A. The Role of Market Definition in a Monopolization Case

The offense of monopolization under the Sherman Act
has two elements: "the possession of monopoly power in a rele-
vant market and the willful acquisition or maintenance of that
power as distinguished from growth or development as a con-
sequence of a superior product, business acumen, or historic
accident."4

3 This paper is primarily concerned with the first
element of monopolization, specifically whether Google pos-
sesses market power in the online search advertising business.

46. See, e.g., Ben Pfeiffer, Search Forecast and Outlook: Profiting From Growth
Through 2009, SEARCH ENGINE ROUNDTABLE (Feb. 28, 2005, 10:33 AM), http:/
/www.seroundtable.com/archives/001594.html.

47. See Goodman, supra note 19 (commenting on the improvement in
core searches as better identifying the searcher's intent).

48. United States v. Microsoft Corp., 253 F.3d 34, 50 (D.C. Cir. 2001)
(quoting United States v. Grinnell Corp., 384 U.S. 563, 570-71 (1966)).
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whether Google will be able to profitably raise prices above the
competitive level, the real question is whether advertisers will
shift their advertising dollars from core search to vertical
search in order to make a price hike by Google unprofitable.6 1

C. Past Approaches to Defining the Relevant Market for
Search Advertising

To date, courts have theorized that advertisers will jump
from one form of advertising to another when faced with price
hikes. In cases decided by the same judge only months apart in
the Northern District of California, two plaintiffs' claims of
monopolization by Google were dismissed for failing to state a
relevant market when the plaintiff identified "search advertis-
ing" as the relevant market for Google's core search advertis-
ing business. In both Kinderstart.com, LLC v. Google, Inc.62 and
Person v. Google, Inc.,63 the plaintiffs alleged that Google had
attempted to monopolize the "search advertising market,"64

and claimed that this market possessed unique characteristics
that made it distinct from all other forms of advertising.6 5 Al-
though the judge acknowledged that even a single brand may
be a relevant market for antitrust analysis in some cases, he
explained that "[b]ecause a website may choose to advertise
via search-based advertising or by posting advertisements inde-
pendently of any search, search-based advertising is reasonably
interchangeable with other forms of Internet advertising. "66

Finding a lack of uniqueness in search advertising versus other
forms of online advertising, the court dismissed both com-
plaints for failing to include other forms of internet advertis-
ing besides search advertising, and thus being too narrow to
satisfy the definition of a relevant market.67

Although these two cases represent a limited sample of
the approaches courts could take toward defining the relevant

61. See id. at 672.
62. 2007 WL 831806, at *5-6 (N.D. Cal. Mar. 16, 2007).
63. 2007 WL 1831111, at *3-5.
64. Kinderstart also proposed the "Search Market" as a relevant market,

but the court dismissed this claim, explaining that since no one pays Google
to search the internet, it cannot constitute a relevant market for antitrust
enforcement. See Kinderstart at *5.

65. See Kinderstart, 2007 WL 831806, at *5-6.
66. Id. at *6.
67. Kinderstart, 2007 WL 831806, at *6; Person, 2007 WL 1831111, at *3.
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market for Google's search advertising service, courts have
long been suspicious of market definitions that limit them-
selves to novel forms of internet advertising. In a 1999 monop-
olization case against it, defendant America Online (AOL) as-
serted in a counterclaim that "e-mail advertising" constituted a
relevant product market.68 The court concluded that the mar-
ket definition failed to include all reasonable substitutes sug-
gesting that not only should other forms of online advertising
be included, but that traditional advertising mediums such as
direct mail and radio should also be included.69 Although the
rise of internet advertising between 1999 and 2007 may ex-
plain the change in courts' focus from traditional to online
advertising alternatives, all three cases demonstrate that courts
are willing to interpret the relevant market for search advertis-
ing broadly.

In contrast, the Federal Trade Commission (FTC) has not
been similarly willing to interpret Google's market quite so ex-
pansively. In its review of Google's proposed merger with
DoubleClick, the FTC noted two aspects in which search adver-
tising is differentiated from other forms of online and offline
advertising.70 First, the FTC asserted that search advertising is
used for different purposes than other forms of online adver-
tising and thus constitutes a separate relevant market. Namely,
the FTC claimed that advertisers use search advertising for di-
rect response ad campaigns while directly sold ad inventory is
used for branding purposes. 7' Second, the FTC maintained
that search engine advertising presents a "unique opportunity"
for advertisers to reach potential customers due to the way
searchers "declare their interests" by entering relevant search
terms into the engine, a feature seen in no other form of ad-
vertising.72

68. America Online, Inc. v. Greatdeals.net, 49 F.Supp.2d 851, 857
(E.D.Va. 1999).

69. See id. at 858.
70. FED. TRADE COMM'N, F.T.C File No. 071-0170, STATEMENT OF FEDERAL

TRADE COMMISSION CONCERNING GOOGLE/DOUBLECLICK (Dec. 20, 2007),
available at http://www.ftc.gov/os/caselist/0710170/071220statement.pdf.

71. Id. at *7.

72. Id. at *3.
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D. Vertical Search Is Reasonably Interchangeable with Core Search

Although these characterizations of the search and non-
search markets have been criticized,7 3 they support the inclu-
sion of vertical search marketing in the relevant market for
Google's search advertising business. Vertical search advertis-
ing is sufficiently similar to core search advertising that they
can be said to provide the same unique opportunity for adver-
tisers to target individuals who enter certain search keywords
and can certainly be used for direct response advertisement
campaigns.

First, vertical search engines serve an equally unique op-
portunity to target consumers as core search engines do. The
FTC believes this unique quality of search exists in the affirma-
tive act of the user entering a search phrase into the engine
that then returns results and advertisements related to that
search phrase. In this regard, vertical and core search engines
are identical to one another. With both types of search the
user enters specific queries, thus "declaring their interests" in
an identical manner, regardless of whether they are searching
the entire internet or merely a specified set of data. Vertical
search engines often require that the user enter more specific
information than core search. Examples of this are Kayak re-
quiring a set of dates before it will return travel plans and
Yelp! requesting your location before it will return restaurant
listings. In this way, not only do vertical search engine users
declare their interests, they do so with more specificity than is
found in a core search.

Given the structural similarity between core and vertical
search, it should not be surprising that advertisements that ac-
company each kind of search generally serve the same pur-
pose. As discussed above, the FTC has asserted that search ad-
vertising is used for direct sales campaigns while display adver-
tising is used for branding. 74 Unlike Google who only provides
text advertisements that accompany its search results, vertical
search engines like Kayak and Yelp! offer both display advertis-
ing as well as text ads provided by Google's AdSense platform.
Even if display and search ads fulfill different purposes, verti-
cal search engines offer both types of advertising opportuni-

73. See Ratliff & Rubinfeld, supra note 15, at 677-85.
74. FEDERAL TRADE COMMISSION, supra note 70.
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ties. Thus, an advertiser could meet their needs with advertise-
ments on a vertical search engine just as they could be advertis-
ing on a page of Google search results.

One factor that was mentioned by the court in America
Online was the relative price of advertising with email market-
ing as opposed to other mediums.75 This factor despite being
largely overlooked by the courts in Person and Kinderstart.com,
bears discussion. Offline advertisements generally reach a
much broader audience and are thus sought after by compa-
nies who sell their products across a broader spectrum of con-
sumers. If Google were to raise the prices they charge for core
search advertising, and if traditional forms of advertising were
the only alternatives available to core search advertising, many
small businesses might be priced out of advertising entirely.
These businesses are more likely able to afford ads targeted at
very segmented markets that are thus not as desirable to the
larger advertisers.76 By attracting smaller audiences and often
segmenting their searches more finely than a Google core
search would, vertical search advertisements should provide an
attractive and cost effective alternative to core search advertise-
ments for smaller businesses.

E. Current Google Advertisers Would Turn to Vertical Search if
Google Shut Down

As the above discussion illustrates, advertisers who cur-
rently advertise on Google's core search can fulfill many of
their advertising aims with vertical search engines. But that
does not mean that the two advertising opportunities are per-
fectly interchangeable. In Liveuniverse, Inc. v. Myspace, Inc., the
court revised the test for reasonable interchangeability of
products, explaining that online dating sites are not reasona-
ble substitutes for social networking sites because, despite the
fact that the two types of websites share certain qualities,
"[networking] websites have significantly more functions and
appeal than do online dating sites." 77 As the court held, just

75. See America Online, Inc. v. Greatdeals.net, 49 F. Supp. 2d 851, 858
(E.D. Va. 1999) (discussing price amongst "numerous substitutes for e-mail
advertising").

76. See Ratliff & Rubinfeld, supra note 15, at 662.
77. Liveuniverse, Inc. v. Myspace, Inc., No. CV 06-6994 AHM (RZx), 2007

WL 6865852, at *6 (C.D. Cal. June 4, 2007).
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because some users may use MySpace to find dating opportu-
nities, doesn't mean that MySpace's audience is going to mi-
grate to dating sites should MySpace close.78

Before proceeding with this analysis it is worth noting that
the traditional method for determining whether two products
are reasonably interchangeable is whether a consumer would
replace the alleged monopolist's product with another type of
product when faced with a sustained five to ten percent price
increase in the monopolist's product. 79 Although the Myspace
court does not explain why it used this more extreme hypo-
thetical of the defendant ceasing operation entirely, their test
is adopted in this paper to simplify the reasonable inter-
changeability inquiry. The following discussion focuses on the
attributes of vertical search advertising that make it a reasona-
ble substitute for core search advertising. This line of analysis
simplifies the discussion, but omitted factors like price elastic-
ity, which are important when addressing a monopolization
claim, are beyond the scope of this note.

First, as mentioned above, there are simply fewer vertical
searches to attach advertising to than there are core searches.
In July 2011, 17.8 billion core searches were executed while
only 9.6 billion vertical searches were made in the same time
period.so0 Although the number of unique users visiting each
of these search engine types is difficult to discern, the disparity
in the number of searches conducted in each type of engine
might suggest that vertical search is reaching a smaller total
audience than core search.

Second, while vertical search offers advertisers an oppor-
tunity to target very specific audiences, they may not capture
the same audiences that would be found using core search ad-
vertising. Namely, a customer would typically utilize a vertical
search at a different point in their decision making process
than they would a core search."' For example, someone
searching for "vacation destinations" on Google will likely be
far earlier in their planning stages and have more potential to
be swayed by advertisements for specific destinations than

78. Id.
79. United States v. Microsoft Corp., 253 F.3d 34, 52 (D.C. Cir. 2001).
80. Goodman, supra note 19.
81. See generally id. (commenting that vertical searches are based on spe-

cialized need, in contrast to the broad nature of core searches).
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someone who is searching specifically for planes traveling
from JFK to Puerto Rico.

Ultimately, these differences may result in some of the
larger advertisers not making the jump from core to vertical
search if Google were to discontinue its core search advertising
business. It is possible, however, that enough advertisers would
substitute vertical search advertising for their existing
purchases of Google core search advertisements to drive down
the price of such advertising, making it unprofitable for
Google to increase prices above competitive levels. The poten-
tial for vertical search to limit the degree to which Google can
profitably raise its search advertising prices supports the inclu-
sion of vertical search advertising in the relevant market for
core search advertising.82

Opponents to vertical search's inclusion in Google's mar-
ket definition will argue that the reduction in the amount of
vertical searches being conducted over the past year demon-
strates that vertical search's ability to drive down the market
price of core search advertising is in decline. 3 With fewer
searches being conducted, the less desirable the search en-
gines will become to advertisers as they reach fewer and fewer
consumers.

This trend may be a temporary blip in the market given
the technological disruption brought on by the increasing
popularity of mobile computing and mobile searching. With
the rise of mobile searching via smartphone,84 vertical search
should receive a greater share of the search and search adver-
tising marketplaces. Assuming that mobile core and vertical
search advertising are close substitutes for their desktop coun-
terparts, this shift towards mobile computing could change the
landscape of the search marketplace. As consumers perform
more searches on mobile devices, vertical search may gain a
larger share of mobile searches compared to core search. Al-
though Google may continue to dominate the core search
market on desktop and laptop computers, vertical search is

82. See Microsoft, 253 F.3d at 51-52.
83. But see Goodman, supra note 19 (classifying vertical searches as a still

critical part of the search engine market).
84. Schonfeld, supra note 41.
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more efficient and focused than core search, two qualities that
are more relevant with mobile search.8 5

Vertical search is designed to return more focused results
than core search by searching through only a limited set of
data in response to a user's query. This approach to internet
search will significantly limit the amount of irrelevant search
results that a user must wade through to find the relevant in-
formation. For example, a hungry consumer who wants a
hamburger can type "hamburgers" into the Yelp! application
on their smartphone and receive reviews of restaurants selling
burgers near their current location, but if they conduct the
same on Google their first result will be the Wikipedia article
on the history of the food - an interesting but irrelevant result.
While this attribute holds on both desktop computers and mo-
bile devices, mobile users are likely to be searching in more
time sensitive situations.86

A second, related advantage that vertical search has over
core search is the efficiency with which it can lead a user to
their desired information. Today, vertical search engines like
Yelp! receive much of their traffic from core search engines
such as Google. 7 In the last few years, however, many vertical
search engines including Yelp! have developed smartphone
applications which allow searches to be conducted outside of a
web browser. By going to their phone's Yelp! application
rather than initially searching through Google for restaurant
reviews, users are able to receive results with one fewer step
(which can take considerable time given the slower processing
speeds and data connections of phones running on a 3G or 4G
network as opposed to a desktop computer). Eliminating the
core search engine from the picture will not only increase the

85. Eli Goodman, 6 Keys to Mobile Search Marketing Success, SEARCH ENGINE
WATCH (May 2, 2011), http://searchenginewatch.com/article/2069228/6-
Keys-to-Mobile-Search-Marketing-Success (advising online advertisers to
keep their mobile advertising copy "short and sweet" due to the short atten-
tion span of mobile search users).

86. Id.
87. The Power of Google: Serving Customers or Threatening Competition?: Hear-

ing Before the Subcomm. on Antitrust, Competition Policy, and Consumer Rights of
the S. Comm. on the judiciaty, 112th Cong. 36 (2011) (statement of Jeremy
Stoppelman, Chief Executive Officer, Yelp! Inc.), available at http://judici-
ary.senate.gov/pdf/11-9-2lStoppelmanTestimony.pdf (describing Yelp! as
being unable to compete as a business without placement in Google search
results).
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relevancy of vertical search, but also decrease the number of
searches being conducted on Google, as its utility as a middle-
man will become increasingly limited.

Mobile users, a growing percentage of the search market,
will demand faster responses to their inquiries. By eliminating
erroneous results and limiting the number of steps needed to
arrive at an answer, vertical search engines will become an in-
creasingly valuable tool for advertisers and consumers. The in-
creased use of mobile computing and increased revenues from
mobile advertising tied to search will likely increase the desira-
bility of vertical search advertising and cause advertisers to fo-
cus more on mobile advertising as a valuable aspect of their
advertising portfolio.

If a court chooses to continue using the liberal interpreta-
tion of Google's relevant market that includes both online and
offline forms of advertising in the relevant market, then it is
almost certain that vertical search advertising would be in-
cluded in that definition. However, even under the FTC's
more narrowly defined search advertising market, vertical
search advertising should still be included in the relevant mar-
ket for Google's core advertising business. As described above,
vertical search advertising shares all of the relevant characteris-
tics that make advertising on core search engines like Google
so attractive, such as users "declaring their interests" and the
ability to be used for direct sale purposes. And even if vertical
search is not as attractive as core search is today due to its
smaller user base and different role in information gathering,
it will likely gain in relevancy to users and advertisers in the
coming years with the rise of mobile computing. The effi-
ciency and focus that vertical search provides has yet to be
matched by existing core search. Even if vertical and core ad-
vertising comprise a small part of a much larger advertising
market, it's important for courts to recognize the parameters
of a "search advertising market". Any court evaluating future
cases brought against Google for monopolization should bear
this in mind as they evaluate the relevant market in which
Google operates.

F. Google's Potential Exclusionary Conduct

Merely possessing monopoly power in a given product
market is only one of the two elements required for a claim of
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"monopolization" under §2 of the Sherman Act. To violate
the statute, Google must have also willfully acquired or main-
tained their monopoly power as distinguished from growing or
developing as a consequence of a superior product, business
acumen, or historical accident.88 To be condemned as an-
ticompetitive, an act "must harm the competitive process and
thereby harm consumers" as opposed to merely harming indi-
vidual competitors.89

As mentioned above, despite the antitrust concerns that
have been expressed by regulators and private parties, no suc-
cessful antitrust action has been brought against Google to
date. Although there have been claims that Google has used
monopoly power to manipulate search advertising prices to
their advantage, this sort of claim has yet to survive the plead-
ing stage of trial.9"1 Even if claims of pricing discrimination
lack factual support, a new variety of anticompetitive claim has
recently surfaced against Google. Specifically, Yelp!'s CEO Jer-
emy Stoppelman and others have alleged that Google is using
coercive tactics to preserve a monopoly against the perceived
threat of vertical search engines."'

At the recent Congressional hearings described in this pa-
per's introduction, Stoppelman accused Google of attempting
to maintain its dominant position in the search advertising
market by misappropriating its rivals' content. 2 Stoppelman
claims that Google is building its local business reviews site,
Google Local, by misappropriating user reviews from Yelp! 's.93

It is alleged that Google indexed the content available to the
public on other local business listings websites and displayed
that content on its Google Local site.9 4 Stoppelman claimed
that when asked to remove said content by Yelp!, Google of-

88. See United States v. Microsoft Corp., 253 F.3d 34, 50 (D.C. Cir. 2001).
89. Id. at 58 (emphasis in original).
90. See, e.g., Person v. Google, Inc., No. C 06-7297 JF (RS), 2007 WL

1831111 (N.D. Cal. June 25, 2007).
91. See The Power of Google: Serving Customers or Threatening Competition?:

Hearing Before the Subcomm. on Antitrust, Competition Policy, and Consumer Rights
of the S. Comm. on the judiciary, 112th Cong. 37 (2011) (statement ofJeremy
Stoppelman, Chief Executive Officer, Yelp! Inc.), available at http://judici-
ary.senate.gov/pdf/11-9-21StoppelmanTestimony.pdf.

92. Id.
93. Id.
94. Id.
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fered to remove the content only if Yelp! would consent to
having all Yelp! references excluded from both Google's
search engine results and Google Local listings.95 He further
claimed that Google's core search engine was designed to pri-
oritize Google's own Google Local service over listings from
competing services when users performed web searches for lo-
cal business listings.9 6 This claim was reiterated by Nextag's
CEO, Jeffrey Katz, who alleged that Google exhibited a design
bias in favor of their Google Shopping service to the disadvan-
tage of Nextag's own shopping service.97 Stoppelman asserted
that this pilfering of content combined with a bias in the de-
sign of Google's core search service limit the potential for in-
novation in the search market and hamper competition by us-
ing Google's monopoly power to exclude potential rivals like
Yelp! from effectively entering the market.98

If these accusations are factually correct, they could po-
tentially satisfy a claim of monopolization under § 2 of the
Sherman Act. Google could be found to be engaging in this
conduct for the purpose of preserving their share of the
search advertising market. As discussed above, vertical search
engines provide advantages over core search to both users and
advertisers, and it is clear that Google has historically been in-
terested in expanding into various vertical search markets. To
the extent that Google is alleged to have designed their core
search service to prejudice its results in favor of Google's own
vertical search services, these claims are reminiscent of those
made against Microsoft in regards to its anticompetitive con-
duct against Netscape Navigator.9" In that case, Microsoft was
found to have entered into restrictive agreements with com-
puter manufacturers requiring them to emphasize Microsoft's
Internet Explorer above competing internet browsers and de-
signed their Windows operating software to prevent a user

95. Id.
96. Id.
97. The Power of Google: Serving Customers or Threatening Competition?: Hear-

ing Before the Subcomm. on Antitrust, Competition Policy, and Consumer Rights of
the S. Comm. on the Judiciary, 112th Cong. (2011) (statement of Jeffrey Katz,
Chief Executive Officer, Nextag, Inc.), available at http://judiciary.senate.
gov/pdf/11-9-21KatzTestinony.pdf.

98. Id.
99. See United States v. Microsoft Corp., 253 F.3d 34, 60-61 (D.C. Cir.

2001).
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from removing Internet Explorer. 00 Microsoft was able to en-
gage in these anticompetitive practices because they already
possessed significant market power in the computer operating
system market, which they were able to leverage to gain an ad-
vantage over Netscape in the internet browser market.o'0 Simi-
lar to that earlier case, Google is using their dominant position
in online search to prevent the use of products that would
threaten their monopoly in search advertising. By de-empha-
sizing vertical search engines such as Yelp!, Google may be at-
tempting to steer users to their own alternative services, in the
same way that Microsoft attempted to ensure the success of its
Internet Explorer web browser by limiting consumer access to
alternatives through its dominance in the computer operating
system market. 0 2

Although more details will need to be unearthed before
these claims of anti-competitive conduct can be fully evaluated
(including any potential procompetitive justifications that
Google could offer for the design of their search engine), the
allegations presented to Congress by vertical search providers
represent one possible type of anticompetitive behavior that
Google may be found to have engaged in to preserve their
share of the search-advertising marketplace. It is important
that regulators remain vigilant about possible anticompetitive
activities like those described above while at the same time fo-
cusing on how they might encourage competition in the
search engine industry.

IV.
WILL ANTITRUST INTERVENTION ENCOURAGE INNOVATION IN

THE SEARCH INDUSTRY?

A. Conflicting Views on the Linkages Between Market
Concentration and Innovation

As discussed above, the past few years have featured dis-
cussion of Google as a possible target for antitrust enforce-
ment activities. The enforcement of antitrust regulations, how-
ever, is ultimately supposed to promote consumer welfare. Al-
though increased competition is touted as a way to bring lower

100. Id. at 58-67.
101. Id. at 51.
102. See id. at 58.

Imaged with Permission of N.Y.U Journal of Law & Business

2012] 355



NYU JOURNAL OF LAW & BUSINESS

prices to consumers,"o3 it is also believed to be a way to in-
crease innovation in an industry that was once dominated by a
single firm. 104 EconomistJoseph Schumpeter, however, has ar-
gued that monopolists may be better suited and more likely to
innovate in their fields than a non-monopolist firm would be.
This controversial claim has in turn been challenged by Ken-
neth Arrow, who argues that antitrust policy is correct in its
assumption that competition and non-monopolist firms will
lead to greater degrees of innovation. More recently, Jonathon
Baker has synthesized these conflicting arguments and pro-
posed certain market conditions under which antitrust inter-
vention will be likely to encourage innovation.'0 5 Before a gov-
ernment agency seeks to enforce antitrust regulations like § 2
of the Sherman Act against Google, it should first consider
whether doing so will actually result in the increased consumer
welfare that they hope for. The following discussion will hope-
fully shed some light on how these various arguments can in-
form such a decision making process. Ultimately, from what
can be discerned about the online search industry, antitrust
intervention does appear likely to encourage innovation in the
field.

B. The Argument for Monopolists as Innovators

In his paper "Capitalism, Socialism, and Democracy," Jo-
seph Schumpeter argued for the proposition that monopolists
may be more innovative than smaller, competitive firms.106 In
contrast, Jonathon Baker highlighted three possible reasons
why this proposition might be true in his recent article summa-
rizing the debate between followers of Schumpeter and Ar-
row.107

First, "large firms might be better able than small ones to
fund large research and development . .. "os As Schumpeter
himself points out " [t] he first thing a modem concern does as
soon as it feels that it can afford it is to establish a research

103. See id. at 51.
104. SeeJonathan B. Baker, Beyond Schumpeter v. Arrow: How Antitrust Fosters

Innovation, 74 ANTiTRUsT L.J. 575, 575 (2007).
105. Id. at 575-76.
106. Joseph Schumpeter, CAPITALISM, SOCIALISM, ANi) DEMOCRACY 102

(Kessinger Publishing, LLC 2010)(1947).
107. Baker, supra note 104, at 578.
108. Id.
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department every member of which knows that his bread and
butter depends on his success in devising improvements.""o'
Monopolists are in a better position to develop these financial
resources due to their ability to charge super-competitive
prices for their products, an ability that competitive firms lack
by definition. A firm with monopoly power will of course not
inevitably exercise it to raise prices, but the presence of such
power suggests that these dominant firms are in a better situa-
tion to raise the capital for large-scale R&D should they choose
to.

Second, individuals working within a monopolistic organi-
zation may have an easier time explaining the promise of their
innovation to internal funding sources than they would to
traditional sources of funding like bank loans. I(I This ease is
explained first by the removal of potential agency problems, as
internal investors will reap the upside of their R&D investment
and be able to manage those using their financial resources to
a greater degree than those outside the organization.'I This
scenario also reduces information inequalities between the
parties requesting and giving the financing. 12 Internal
sources of funding will presumably possess a specialized knowl-
edge of the company and its industry and will thus be better
able to evaluate the chances for an innovation's success than
someone who was less familiar with the industry or the overall
market conditions.

Third, a monopolist's strong pre-existing market position
may give them an extra incentive to invest more in innovative
R&D.'I" This assumes that its market position will give it a su-
perior ability to market products that incorporate the resulting
innovations than their rivals who lack advantages like its estab-
lished consumer base or reputation.' 14 This tendency is based
on the simple idea that a firm that is able to capture a greater
share of the profits from its innovation will be more likely to
innovate in the first place. If the monopolist introduced an
innovative product one day and the next day faced competi-

109. Schumpeter, supra note 106, at 96.
110. Baker, supra note 104, at 578.
111. See id.
112. See id. (summarizing Arrow's arguments)
113. Id.
114. See id.
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tion from rivals copying their new ideas, there would simply be
less incentive to invest in R&D in the first place.

C. The Argument for Competition as the Driver of Innovation

Kenneth Arrow espoused a contradicting ideology to
Schumpeter's emphasis on monopolies as the natural innova-
tors. His theory, which has been dubbed the "replacement ef-
fect," asserts simply that monopolists will not innovate as much
as a non-monopolist firm simply because they lack the finan-
cial incentive to do so. 15He hypothesizes that even if a firm
were to spend a large amount of money on R&D to create a
new or better product, it would find that its business would
grow little since its pre-innovation business would have already
met the vast majority of consumer demand. This new inven-
tion would simply be a replacement for the old product. On
the other hand, if a competitor were to make the same innova-
tion and release a superior product they could expect to re-
ceive higher revenues as they steal away customers from the
monopolist. 116

D. Why Google Follows the Schumpeter Model

Google has made the concept of innovation part of their
company's culture since the firm's inception.' 17 Although
Google entered an existing product market-online core
search-even its original product was built on a novel system
for ranking webpage relevancy.' 18 Since becoming a dominant
player in the businesses of search and search advertising,
Google has focused on creating new products, which are often
not directly related to their core search business. Recent exam-
ples can be seen in Google Books, Google Buzz, Google+, and
Google Wave. These projects, while still online services, are
generally new products that leverage the Google brand to ex-
plore new fields.

Outside of these conventional offshoots of Google's core
search business are the more speculative projects that have

115. Id. at 578-79.
116. Id.
117. See Auletta, supra note 25, at 40.
118. Id.
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drawn increasing attention to Google in recent years." 9 Exam-
ples of such projects include the "driverless car" navigated by
artificial intelligence and a light bulb that is connected to the
internet.12(o Although technically impressive, Google repre-
sentatives have emphasized that these projects consume little
of the company's budget and that they remain dedicated to
improving Google's core search product. 2 1

While these new products are being developed, Google
has not stopped innovating in its main businesses of core
search and search advertising. In the world of search, Google
is constantly improving their search algorithm, implementing
approximately 100 modifications per quarter while constantly
running between 50 and 200 experiments to provide the user
data with which to inform these modifications.122 In 2010,
Google implemented Google Instant, an interface that pro-
duces predictive search results while the user is still entering
his search terms.123 In their search advertising business Google
has introduced Instant Preview for Ads, which allows the user
to view the website the ad is directing them to before clicking
on it,I24 and the "+1 button" which allows a user to recom-
mend an ad to their contacts on Google+.125

Both conventional and theoretical projects being con-
ducted by Google engineers support the rationale that monop-
olists are better able to fund large-scale R&D programs. Over
the past several years, Google has spent an increasing amount
on R&D, expending $3.76 billion in 2010 (13% of reve-

119. Claire Cain Miller & Nick Bilton, Google's Lab of Wildest Dreams, N.Y.
TIMES, Nov. 13, 2011, at Al.

120. Id.
121. Id.

122. The World's 50 Most Innovative Companies, FAST COMPANY, Mar. 2011,
available at http://www.fastcompany.con/most-innovative-companies/
201 1/profile/google.php.

123. Google Instant: A More Innovative Approach to Search, GOOGLE: INSIDE
ADWORos, http://adwords.blogspot.com/2010/09/google-instant-more-in-
novative-approach.html (Sept. 8, 2010, 10:02 AM).

124. Instant Previews for Ads, GOOGLE: INSIDE ADWoRos, http://adwords.
blogspot. com/2011/04/instant-previews-for-ads.html (Apr. 25, 2011, 3:53
PM).

125. The +1 button for websites: recommend content across the web, GOOGLE OFF-
CIAL BLoc, http://googleblog.blogspot.com/2011/06/1-button-for-websites-
recommend-content.html (June 1, 2011).
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nues).1
2
6 Although it is unclear whether a group of smaller

companies would have been able to spend the same amount
on researching and developing the same set of products, it re-
mains clear that Google has certainly been able to fund an
impressive array of innovations. The more theoretical projects
provide perhaps the strongest evidence of Google's ability to
fund R&D as they are able to create innovations like the self-
driving car while brushing off investor concerns by explaining
that the amount they spent to achieve such feats is insignifi-
cant in relation to the sum they spend on their profit-making
enterprises.'2 7 It would be hard to imagine that a smaller com-
pany would have the capacity to invest a similarly high level of
capital and employee time in projects that have little hope of
resulting in marketable projects in the foreseeable future.

Although it is clear that Google spends a substantial sum
of money on R&D, it is difficult to determine whether it is eas-
ier for Google engineers to receive funds from internal financ-
ing sources than it would have been had they introduced their
idea to an unaffiliated source of capital. What is clear, how-
ever, is that Google has traditionally been very supportive of
their engineers spending their time on new projects, which
has often led to the rise of new products.12 8 Google allows
their engineers to spend 20% of their time on company-re-
lated projects that they find interesting.129 The fact that
Google has institutionalized encouragement for employees to
pursue new products for the company without top-down man-
dates suggests that these same employees have an easier time
justifying the use of financial resources when their ideas de-
velop into products.

Most difficult to discern is how much more willing Google
is to innovate due to their strong pre-existing market position.
It is certainly true that the Google brand is strong with con-
sumers and that people are willing to use new services from

126. Google spent $920 million more on research and development in
2010 than in 2009, when its expenditures on research and development
amounted to $2.84 billion. 2011 Financial Tables, supra note 13.

127. Miller & Bilton, supra note 119.
128. Bharat Mediratta, The Google Way: Give Engineers Room, N.Y. TIMES

(Oct. 21, 2007), available at http://www.nytimes.com/2007/10/21/jobs/21
pre.html.

129. Id.
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the company. 3
11 But at the same time, internet-based products

and services do not include the same type of sunk costs that
physical products do with the building of factories and assem-
bling of material inputs. If anything, this dynamic in online
innovation makes this factor of Schumpeterian analysis a wash,
as Google is able to copy competitors' innovations just as read-
ily as they are able to copy Google's.

Where Google may be more willing to invest in R&D is in
the more opaque world of search algorithms, Google has a
dominant position in that market yet continues to innovate in
the way they fulfill search queries. Since consumers do not ap-
pear particularly willing to switch search engines, Google can
be confident that even if a competitor like Bing or Yahoo!
were to incorporate Google's improvements into their algo-
rithms, Google would still receive a large share of searches, as
individuals will experience these improvements first on
Google's service, since they are already using it for their
searches. Since so many users will experience the improved
algorithms and will thus continue to find Google to be the
most relevant search engine, Google could be using their dom-
inant market share to capture a large percentage of the bene-
fits from innovation that might otherwise go to competitors.

Ultimately, there appears to be ample anecdotal evidence
to suggest that Google is innovative in the sense that
Schumpeter described. Google spends large sums on often far-
flung R&D projects, encourages internal innovative projects,
and is apparently able to use their strong market position to
capture the benefits of their innovations. These factors lend
strong support to the hypothesis that Google is able to inno-
vate more than a series of companies that have been pursuing
the same objectives.

E. Finding Evidence to Support Arrow's Hypothesis in Google's
Present and Future

Finding evidence to support Arrow's hypothesis in the
current operation of Google is more difficult. This is in no

130. See Apple Usurps Google as World's Most Valuable Brand, REUTERS (May 9,
2011) (Westlaw), available at http://www.reuters.com/article/2011/05/09/
us-apple-brand-idUSTRE74800D20110509 (identifying Google as the second
most valuable brand in the world in a study based in part on consumer per-
ception of said brands).
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small part due to the fact that Google is dominant in their
marketplace and have been for some time. It is difficult to im-
agine a counterfactual world where internet search was not
dominated by a single firm and the level of innovation that
would produce in the industry.

It is evident, however, that Google seems content with
making iterative improvements to their core search service
while saving their more dynamic innovations for products sep-
arate from core search such as their social media service,
Google+. Google's approach to innovation may be attributable
to the replacement effect. In 2010, Google received approxi-
mately 74% of all search advertising revenues with the next
closest competitor, Yahoo, receiving a mere 10.7%.1' While
Google certainly has room to expand in other forms of online
advertising such as display advertisements,13 2 it looks like there
is little room in the existing market for the search giant to
expand in its primary business of search advertising.

What Google may be waiting for is for the total search
advertising market to expand. In 2010, online advertising was
predicted to account for only 15.3% of total media advertising
spending, 33 despite the fact that the average consumer was
predicted to spend 29% of their media time online in that
same year.' 34 Google very well could be anticipating that po-
tential revenue in online advertising will increase in the future
as advertisers begin to realign their advertisement purchases to
reflect where consumer time and attention has turned.

In the world of high-tech industry characterized by rapid
innovation, 35 it is striking that Google users are treated to
roughly the same list of 10 blue links that they received when
Google first launched. Although Google continues to con-

131. Consolidation of Online Ad Market Continues as Google Grabs More Share,
EMARKETER (June 21, 2011), http://www.emarketer.com/Article.aspx?R=
1008452.

132. See MG Siegler, Not A One-Trick Pony? Three Key Numbers Google Really
Wants Us To Know, TECHCRUNCH (Oct. 14, 2010), http://techcrunch.com/
2010/10/14/google-revenue-numbers/.

133. Online Ad Spend Continues Double-Digit Growth, EMARKETER (Dec. 6,
2010), http://www.emarketer.com/Article.aspx?R=1008087.

134. US Online Advertising: Resilient in a Rough Economy, EMARKETER (Mar.
28, 2008), http://www.emarketer.com/Reports/Viewer.aspx?R=2000488&
page=3.

135. See, e.g., Richard A. Posner, Antitrust in the New Economy, 68 ANTITRUST
L.J. 925, 925 (2001).
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stantly improve its search engine, it is interesting that a com-
pany that has so many far-flung ideas has never released a
product that revolutionized their core business. Part of the ex-
planation is likely that Google does not want to jeopardize
their main revenue generating enterprise at any cost, as it is
this search advertising business that provides the funds for the
company's engineers to pursue these other innovations. But
within this decision not to radically alter their search engine is
a tacit admission that there is little to be gained in innovating
in the search advertising space. Google may be a highly inno-
vative company, but in its defining product it does appear to
be suffering from the replacement effect.

F. Both Schumpeter and Arrow's Theories Are Borne Out by
Google in Practice

Google's narrative as a company does not seem to pro-
duce conclusive evidence to support either Schumpeter or Ar-
row's theories. As described above, Google has spent consider-
able resources on creating innovative new products beyond
their core search and search advertising products. These inno-
vations, and especially the more theoretical R&D efforts, speak
to Schumpeter's point that large monopolist firms can inno-
vate in ways that smaller firms simply lack the resources to sup-
port. The above evidence seems to demonstrate that not only
does Google use their revenues to fund large-scale R&D pro-
grams, but that employees are encouraged to seek company
resources to pursue new products, and that Google has been
able to leverage their head-start to capture the benefits of in-
novations in new fields such as email and social networking.

Those who wish to find evidence to support Arrow's view
that monopolists will choose not to innovate may find support
in Google's behavior. It is notable that, despite their constant
revisions to the core search algorithm, Google has not made a
product that attempts to replace their core search engine, cull-
ing information from across the web to satisfy user requests.
This trend of innovating in seemingly every field but core
search suggests that Google may be responding to the replace-
ment effect. Google already receives a large share of search
advertising revenue, and it looks as though there is currently
little room for growth in that field. Without the incentive to
innovate, perhaps Google has taken the path of innovating just
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enough to maintain its dominant market position but then
spending the rest of its development budget on moving into
entirely new fields.

These disparate levels of innovation by Google could per-
haps also be described by another observation of
Schumpeter's: "[A] monopoly position is in general no cush-
ion to sleep on. As it can be gained, so it can be retained only
by alertness and energy."13" Although this observation may be
debatable in other fields of antitrust enforcement, it is relevant
to Google's market position. The economy of services in cur-
rent high-tech fields is a fast moving industry where innovators
are constantly rising and falling. Google may be trying to re-
main alert, defending its core search business not by con-
stantly improving that product directly, but by entering new
markets like online video and social networking that could dis-
place search advertising and Google as the top earners of on-
line advertising revenue.

In the end, Schurnpeter and Arrow's theories accurately
describe two different aspects of the same company, a monop-
olist who is adept at innovating but will shy away from innovat-
ing their core product. Google will most likely continue to be a
highly innovative company, but if antitrust enforcement agen-
cies wanted to benefit the public by encouraging innovation in
core search, Google might not be the correct party to turn to
as they are constrained by a large replacement effect. Thus,
such enforcers might consider pursuing a meritorious anti-
trust enforcement against Google under § 2 of the Sherman
Act to encourage innovation in the online search industry.

G. The Links Between Innovation and Competition

In the decades since Schumpeter and Arrow wrote, econ-
omists have gained further insight into the connections be-
tween competition and innovation.Jonathan Baker has synthe-
sized a portion of these new insights into principles that help
explain how market concentration can lead to or detract from
innovation. 3 7 While I will not discuss his entire argument
here, I will highlight the aspects that are most relevant to
Google's industry.

136. Schumpeter, supra note 106, at 102
137. Baker, supra note 104, at 579-83.
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First, those firms that face more competition in the pre-
innovation market (the market as it exists before the new in-
novative product, service, or process is developed or intro-
duced to the public) will be more inclined to focus resources
on innovation as a means to escape the current levels of com-
petition.' 8 In turn, those companies that face low pre-innova-
tion competition will have an incentive to protect their ex-
isting revenue streams and not innovate to replace their prod-
uct in that field unless they face more competition in the new
market. 3"

Second, those firms that expect to face more competition
after innovating will have less incentive to invest in R&D.14 0

This principle is closely tied to the first. Essentially, firms want
to avoid competition as much as possible. They will do so
where they believe that spending money on innovation will
help reduce competition. Where the opposite is true they will
not spend such funds. If a firm experiences a dominant mar-
ket position with their current product, they will have little in-
terest in jeopardizing whatever advantage they possess under
current market conditions.

These principles might explain Google's lack of innova-
tion in online search. It currently faces low levels of competi-
tion with other search engines and thus has little incentive to
innovate to escape said competition. Although it does have an
incentive to innovate at a level to preserve its market domi-
nance, this sort of innovation is not the sort that is likely to
replace Google's current core search product. As long as
Google continues to experience little competition in the core
search marketplace it appears as though Google would have
little incentive to develop such a replacement product.

Third, firms will have an increased incentive to innovate if
by doing so they can discourage their competitors from invest-
ing in R&D.141 This principle can be linked to the first princi-
ple by recognizing that a firm who has a strong pre-innovation
market position will find it advantageous to take steps to en-
sure that their market is not revolutionized in such a way as to
make their previous market position irrelevant. One way to dis-

138. Id. at 579-80.
139. Id.
140. Id. at 580-81.
141. Id. at 581-82.
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courage other potential innovators is to build the capacity to
quickly emulate any innovation that is introduced by another
firm. This is similar to the above insight from Schumpeter that
the ability to capture the profits from an innovation is key to
encouraging innovation in the first place. If an already domi-
nant firm has the ability to capture at least some of the bene-
fits from a rival's innovation, that rival will have a lesser incen-
tive to innovate.

This trend can help explain why Google spends so much
on R&D while shying away from developing alternatives to
their core search product. These R&D expenditures have not
only allowed Google to create new products and services in a
myriad of technology fields, but have also ensured that they
will be able to respond quickly in response to rival firms creat-
ing new innovations. This has been seen recently in their so-
cial media service Google+, and its entry into the local coupon
business with Google Offers.

Although Google doesn't have a traditional distribution
network, it is able to tie many of these services into their al-
ready popular core search service, giving them greater public
exposure. An example of this is the addition of "+1" buttons
next to all Google search results, connecting the Google+ ser-
vice with its core search product. This is not to mention the
fact that Google has previously been recognized as having the
strongest brand reputation in the world, something that its
competitors lack when introducing a competing service.142 In
the end, Google's large R&D expenditures suggest that it will
be able to move into new service fields relatively quickly, im-
pressing on competitors that they will not be able to capture
the total gains from any new innovative product for long.

H. Types of Industries That Will Be More Innovative Post
Antitrust Enforcement

Jonathan Baker points out that the principles he describes
conflict with one another.1 4 3 By increasing overall competi-
tion, antitrust authorities would be encouraging innovation
through the first principle, while decreasing it indirectly

142. See Apple Usurps Google as World's Most Valuable Brand, supra note 130
(noting that Google had the strongest brand reputation for the four years
prior to 2011).

143. Baker, supra note 104, at 588.
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through the second.144 Thus, to promote innovation, antitrust
law must take these conflicting principles into account and tar-
get certain types of markets where increased competition will
lead to innovation. The core search market can be described
as either a winner-take-most market or a rapidly growing in-
dustry. In either type of market, antitrust intervention will en-
courage innovation.

1. Winner-Take-Most Markets

The first of these markets are those that can be identified
as a winner-take-all or winner-take-most market. As Baker ex-
plains, in these markets a successful innovator can hope to
achieve a large market share due to factors such as intellectual
property protections, scale economies in production, network
effects, and the absence of strong buyer preferences for prod-
uct variety.14 5 A meritorious antitrust intervention in a winner-
take-all market will lead to increased pre-innovation competi-
tion by removing potential barriers to successful entry by inno-
vative competitors such as collusive dealing or other forms of
exclusionary conduct.146 It will further increase the incentive
for innovation by increasing competition in the pre-innovation
market, encouraging the firms to innovate in order to escape
that competition and enter a new product market. 4 7

Core search does not feature many of the classic attributes
of winner-take-most markets such as network effects or econo-
mies of scale in production.148 Based on current market condi-
tions it does appear, however, that consumers do not have a
strong preference for product variety in core search as demon-
strated by Google fulfilling approximately 65% of all core
searches while its nearest competitor, Yahoo!, serves only
about 15% of searches.14 9 Based on this current market reality,
it would appear that due to consumers' contentment with us-
ing Google for the majority of their searches, the business of
core search could be described as a winner-take-most market.

144. Id.
145. Id. at 594.
146. Id. at 593.
147. Id.
148. See id.
149. See comScore Releases October 2011 U.S. Search Engine Rankings, supra

note 33.
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Meritorious antitrust intervention could lead to higher in-
novation in this market. As described above, if Google is found
to be coercing its competitors to provide content to Google
without compensation, it could be stifling innovation in the
search advertising market. An antitrust intervention could
jeopardize the levels of online ad revenue it receives from its
search advertising business and thus decrease the amount they
are able to spend on its own R&D, increasing the incentive to
innovate under the third principle above. This intervention
could increase competition in the core search industry both
directly by stopping the coercion (or other barriers to compe-
tition that Google had imposed on their rivals), and indirectly
through application of the first and third principles described
above. This in turn would cause all parties involved to spend
more on R&D to reap the benefits from a new equilibrium in
the winner-take-most market.

Opponents to such intervention would argue that this ac-
tion would also increase the firm's expectations of competi-
tion post-innovation, making them less likely to invest in inno-
vative R&D under the second principle. As Baker suggests, this
trend would be insignificant since the market would remain a
winner-take-most market with corresponding opportunity for
large profits.150 All that would be removed is the ability of
these dominant firms to exclude competitors with the tactics
that had been deemed illegal under antitrust law. Thus, inno-
vation would be encouraged in the near term while keeping
the market competitive in the long term.

2. Rapidly-Growing Industries

Another type of industry identified by Baker as having po-
tential for antitrust enforcement that could lead to increased
innovation are those markets featuring high rates of growth.''
In general, if a high-growth industry features high rates of
competition, then all competitors will find it advantageous to
invest in R&D to create a more attractive product than their
competitors and thus capture a larger share of the market.152

However, if a firm competing in the market has already devel-
oped a superior product and is expected to capture a large

150. See Baker, supra note 104, at 593-95.
151. Id. at 598.
152. Id.
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share of this market growth, competitors will be discouraged
from entering due to their fear of facing increased post-inno-
vation competition from this competitor. ' 53 Antitrust enforce-
ment in such a market could increase competition by poten-
tially limiting this first mover advantage, giving the dominant
firm's rivals a larger chance of success in the market.'5 4 With-
out this dominating firm, multiple other firms will find it ad-
vantageous to spend the R&D resources to enter the firm and
gain a piece of the growing market.

There has been consistent growth in the core search mar-
ket over the past several years.' 5 5 In 2011 alone, worldwide
search advertising revenues grew 23% to $37.7 billion.' 56

These revenues are only expected to continue to expand in
the coming years.15 7 Despite this growth, competitors might
not be convinced to enter the field due to the fact that Google
is expected to continue to receive a large share of these grow-
ing revenues, as much as 77% in 2012.158 Even a well-estab-
lished technology firm like Microsoft has done little to dimin-
ish this market position with their introduction of its Bing
search engine.'5 9

Looking at core search as a high-growth industry it is pos-
sible to see the potential for antitrust enforcement to increase
innovation in the field. Google has a significant first-mover ad-
vantage and stands to benefit greatly from the growth of the
search advertising market. The potential for antitrust enforce-
ment then is to diminish this first mover advantage, providing
an opportunity for other firms to gain a share of the growing
market, encouraging them to invest in R&D to enter the mar-
ket with a superior or at least differentiated search engine.

153. Id.
154. Id. at 598.
155. eMarketer Lowers US Online Ad Spend Forecast by $1.6B, MARKETING

CHARTS (Mar. 24, 2008), http://www.marketingcharts.com/interactive/
emarketer-lowers-us-online-ad-spend-forecast-by-16b-3923/emarketer-us-on-
line-advertising-spending-2006-2012jpg/.

156. Brian Womack, Google Earnings Beat Estimates on Search Advertising
Growth, BLOOMBERG (Oct. 13, 2011, 8:33 PM), http://www.bloomberg.con/
news/2011-10-13/google-beats-estimates-on-growth-in-search-based-advertis-
ing-shares-climb.html.

157. Googles Share, supra note 31.
158. See id.
159. Id.
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I. More Research Is Needed Before Antitrust Authorities Can Make
an Informed Decision on Whether Prosecuting Google

Will Increase Innovation

These two types of markets exemplify the potential for a
successful antitrust intervention against Google. To determine
whether these models adequately reflect the market reality of
core search, more research will need to be done. In the case of
the winner-take-most model, it is imperative to see if there re-
ally is no consumer preference for a diversity of competitors or
if the current market is a historical fluke. If the latter, there is
a possibility that no one will be able to reap the rewards of the
core search advertising market the way Google has, decreasing
the incentive for innovation. Should enforcement agencies
choose to view core search as a rapidly growing industry, then
there needs to be more research done on the likely growth
path of the industry to see whether the growth will continue
for a substantial amount of time, at least long enough tojustify
competitors spending capital on creating a superior product.

What these two models do demonstrate is that the grow-
ing interest of antitrust regulators in core search and Google
has some theoretical merit. Close scrutiny must be paid to this
market to determine if enforcement would lead to increased
levels of innovation in the marketplace. With so much growth
in internet advertising revenues and the pace of technological
change in other parts of the internet such as social media, it
seems peculiar that core search has seen little substantial
change in the past decade. Antitrust enforcement and in-
creased competition are not guaranteed to change the indus-
try, but as Baker suggests, these models can at least provide
some guidance on where to allocate scarce enforcement re-
sources.1 60

V.
CONCLUSION

Antitrust enforcement agencies should carefully consider
a case against Google. At the moment it is unclear which com-
petitors constrain Google's ability to price their search adver-
tisements. The judicial consensus is that Google operates in a
broad market that contains all forms of online advertisement if

160. Baker, supra note 104, at 598.
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not all forms of traditional advertising as well. Yet there are
still those plaintiffs who will claim that search advertising con-
stitutes a unique market in which Google possesses clear mo-
nopoly power. These parties need to bear in mind, however,
that search advertising contains both core and vertical search
offerings. Vertical search offers advertisers valuable opportuni-
ties to reach consumers who are at the brink of making
purchases. Google has seen the opportunity in this market and
has entered it with numerous vertical search products. With
the rise of mobile search, it will continue to grow in appeal to
consumers and advertisers. Those who wish to define a "search
advertising" market need to ensure that they include these
competitors in order to create a truly relevant market.

If a meritorious antitrust enforcement were successful, it
is likely to have a positive influence on innovation in the on-
line search industry, both core and vertical. Diminishing
Google's dominant market position will encourage those com-
petitors who wish to grab a share of the growing market. In-
creased competition may also encourage Google to invest its
own R&D funds to create a product to replace their core
search service as we know it today. Consumers would benefit
from new search products and the potential they would bring
to help people identify useful information online. It is unclear
where the future of core search lies, but antitrust enforcers
should consider both the role of vertical search and the incen-
tive for innovation that could arise should they discover
grounds for a formal case against Google.
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