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In the first six months of 2007, four major cases in the Delaware
Chancery Court relied on the disclosure duty to enjoin pending acquisi-
tions. Based on these holdings, scholars identified disclosure as the
next battleground in the tug of war between Delaware and the SEC
over corporate governance. However, eleven of the next twelve cases
seeking a disclosure-based injunction were denied. The question this
Article answers is why there was such an abrupt turnaround; and, by
answering this question, it provides a deeper understanding of how
and why Delaware courts are invoking the fiduciary duty of disclosure.
This Article argues that it is not, or at least not primarily, the SEC
that the Delaware courts are responding to; but rather it is the rela-
tively recent rise to prominence of a new type of transaction-the pri-
vate equity deal-that led to the Delaware court's assertion of influ-
ence.

In several recent opinions, the Delaware courts have explicitly de-
scribed their concern over potential conflicts of interest inherent in pri-
vate equity transactions. This Article argues that the courts are ad-
dressing these concerns, not by using the duty of loyalty as one might
expect, but rather by invoking the fiduciary duty of disclosure. Part I
describes the rise of the private equity industry in the middle of this
decade, its sudden and dramatic collapse in the fall of 2007, and the
potential for conflicts of interest in private equity deals as identified by
the Delaware Chancery Court. Part I discusses recent cases that raise
the fiduciary duty of disclosure, drawing a distinction between those
where transactions were enjoined and those where the court found no
violation. This Part concludes that courts are scrutinizing private eq-
uity and similarly conflicted transactions more closely than other trans-
actions where disclosure violations have been raised, and are using the
disclosure mechanism to partially remedy loyalty concerns. Part III as-
sesses the significance of this strategy by the Delaware courts. It first
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identifies this approach as another strategic use of indeterminacy in
Delaware law. It also praises the effort as an example ofjudicial mod-
esty, but warns that the approach brings the danger of under-enforcing
conflicts of interest and misshaping the disclosure doctrine.
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INTRODUCTION

The year 2007 began as a banner year for the fiduciary
duty of disclosure. In the first six months of that year, the Dela-
ware Court of Chancery enjoined pending acquisitions of four
corporations because, in each case, management had failed to
make full disclosures to the shareholders.1 The four injunc-
tions dramatically destabilized disclosure's important but lim-
ited role in corporate governance, and scholars were quick to
identify disclosure as the next battleground in the tug of war
between Delaware and the SEC over corporate governance. 2

Both scholars and prominent practitioners indentified litiga-
tion involving the fiduciary duty of disclosure as a "growth
area" for Delaware. 3 The future of disclosure in Delaware ap-
peared bright.

However, disclosure law today looks no different than it
did before the summer of 2007. Even as the ink was drying on
these early articles, 4 Delaware courts started denying injunc-
tions relying on purported disclosure deficiencies. 5 Of the
next twelve cases seeking a disclosure-based injunction after

1. See infra Part II.A.

2. See William J. Carney & George B. Shepherd, The Mystery of Delaware
Law's Continuing Success, 2009 U. ILL. L. REv. 1, 36; Robert B. Thompson,
Delaware's Disclosure: Moving the Line of Federal-State Corporate Regulation, 2009
U. ILL. L. Rxv. 167, 180 (noting that Delaware courts have been using "fed-
eral disclosure requirements as the basis for state law litigation that puts the
Delaware courts at the center of resolving important corporate governance
issues").

3. Thompson, supra note 2, at 182 ("[A] series of cases decided within a
few months of one another in 2007 illustrate how disclosure is in fact a
growth area for Delaware."); Carney & Shepherd, supra note 2, at 36
("[P]rominent Delaware attorney and author, Frank Balotti, has predicted
that disclosure litigation may be the next developing area in Delaware corpo-
rate law.").

4. Although, to be fair, this is not the first time that disclosure has been
identified as a fiduciary duty due to receive more attention. See, e.g., Joseph
T. Walsh, The Fiduciary Foundation of Corporate Law, 27J. CoRP. L. 333, 337-39
(2002), at 339 (claiming that "Enron's collapse and the spate of other claims
directed against corporate financial reporting may cause us to reexamine
our traditional notions of the public responsibility of private corporations
and, in particular, to whom corporate directors owe a fiduciary duty of dis-
closure").

5. See infra Part II.B.
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the "big four" in 2007, eleven requests were denied. 6 It ap-
pears that the court simply changed its mind.

This Article addresses why there was such an abrupt turn-
around; and, by answering this question, it provides a deeper
understanding of how and why Delaware courts are invoking
the fiduciary duty of disclosure. Simple distinctions in the un-
derlying facts of the cases are not sufficient to explain their
disparate outcomes.7 Furthermore, under the dominant expla-
nation of the phenomenon-competition with the SEC over
corporate governance-the activity of the Delaware courts
should have increased, not decreased. After all, the last two
years have been dominated by the worldwide financial crisis
and the corresponding regulatory response.8 During this pe-
riod of intense activity by the SEC,9 the theory ofjurisdictional
competition would assert that Delaware too would be more ag-
gressive, thus fending off any incursion by the SEC into its ter-
ritory.10 However, exactly the opposite occurred. Instead of
broadening its reach, using disclosure at its entry point, the
Chancery Court has declined to intervene in many cases, and
has in fact narrowed its jurisprudence on remedies.11

This Article contends that the move from enhanced dis-
closure has been poorly understood because scholars have not
grasped why the Delaware Chancery Court initially became in-
terested in disclosure. This Article argues that it was not, or at
least not primarily, the SEC that the Delaware courts were re-
sponding to; but rather it was the relatively recent rise to
prominence of the private equity deal at that time that led to
the Delaware court's assertion of influence. Specifically, Dela-
ware courts were worried about potential conflicts of interest

6. See infra Part II.B.
7. See infra Part II.C.
8. See generally Steven L. Schwarcz, Keynote Address: Understanding the Sub-

prime Financial Crisis, 60 S.C. L. REv. 549 (2009) (presenting a general over-
view of the events of this time period).

9. See Mary L. Schapiro, Chairperson, S.E.C., Address before the New
York Financial Writers' Association Annual Awards Dinner (June 18, 2009),
http://www.sec.gov/news/speech/2009/spchO61809mls-2.htm.

10. See MarkJ. Roe, Delaware's Competition, 117 HARV. L. REv. 588, 610-34
(2003) (stating the theory that state courts will alter their approach in an
area of law in response to a perceived intrusion by the federal government
or federal courts in an area of contested jurisdiction).

11. See infra Part II.B.2 (discussing the Transkaryotic case regarding reme-
dies).
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inherent in private equity deals, as well as other transactions
where the acquirer is similarly situated.1 2 This concern as the
source of the injunctions explains not only the desire (and
subsequent lack thereof) to intervene, but also the timing. In
the first part of this decade, an incredible amount of money
flowed into private equity funds.' 3 Those funds became a sub-
stantial player in the mergers and acquisitions market, engag-
ing in more frequent and larger transactions.14 By 2007, the
peculiar conflicts inherent in private equity transactions had
caught the eye of the Delaware courts.' 5 Then, with the advent
of the financial crisis, the bottom dropped out of the private
equity market. Beginning in the late summer and early fall of
2007, investors were pulling money out of private equity invest-
ments, funds were not making new acquisitions, and managers
were not raising new funds. 16 In short, the market had
eclipsed the problems that the Delaware courts had identified
and that had provoked their use of the fiduciary duty of disclo-
sure. This change in the private equity market (and the capital
markets generally), more than any perceived threat from the
SEC, drove Delaware jurisprudence in the area of disclosure
over the last several years.

In several recent opinions, the Delaware courts have ex-
plicitly described their concern over potential conflicts of in-
terest inherent in private equity transactions. This Article ar-
gues that the courts are addressing these concerns, not by us-
ing the duty of loyalty as one might expect, but rather by
invoking the fiduciary duty of disclosure. Part I describes the
rise of the private equity industry in the middle of this decade,
its sudden and dramatic collapse in the fall of 2007, and the
potential for conflicts of interest in private equity deals as iden-
tified by the Delaware Chancery Court. Part II discusses recent

12. See infra Part I.B.
13. See Ronald W. Masulis & Randall S. Thomas, Does Private Equity Create

Wealth? The Effects of Private Equity and Derivatives on Corporate Governance, 76
U. CHI. L. Riv. 219, 225 (2009) (discussing an explosion in private-equity
fundraising).

14. Brian Cheffins & John Armour, The Eclipse of Private Equity, 33 DEL.J.

Corni. L. 1 (2008).
15. See infra Part I.B.
16. See generally Steven M. Davidoff, The Failure of Private Equity, 82 S. CAL.

L. REv. 481 (2009) (discussing the collapse of private equity acquisitions af-
ter August 2007).
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cases that raise the fiduciary duty of disclosure, drawing a dis-
tinction between those where transactions were enjoined and
those where the court found no violation. This Part concludes
that courts are scrutinizing private equity and similarly con-
flicted transactions more closely than other transactions where
disclosure violations have been raised, and are using the dis-
closure mechanism to partially remedy loyalty concerns. Part
III assesses the significance of this strategy by the Delaware
courts. It first identifies this approach as another strategic use
of indeterminacy in Delaware law. It also praises the effort as
an example of judicial modesty, but warns that the approach
brings the danger of under-enforcing conflicts of interest and
misshaping disclosure doctrine.

I.
PRIVATE EQUITY AND THE POTENTIAL FOR CONFLICTS

OF INTEREST

The private equity industry has been through a great deal
of turmoil in the last few years. 17 In the middle of the decade,
the size and volume of private equity transactions were at re-
cord levels.18 Commentators were suggesting that private eq-
uity's governance mechanisms were superior to and might re-
place publicly held corporations. 19 Then, in conjunction with
the upheaval of the credit markets and general economic col-
lapse of mid- to late- 2007, the market for private equity deals
plummeted. 20 This Part provides a description of this phenom-
enon and explains why the increase in private equity activity
might have caused concern for Delaware courts.

A. The Recent Rise and Fall of Private Equity

When commentators refer to private equity, some focus
on the nature of the buyers,21 some on the sellers, 22 and

17. See infra notes 40-44 and accompanying text.
18. See infra notes 35-39 and accompanying text.
19. Cheffins & Armour, supra note 14, at 5 (citing a 2007 working paper

by Ronald Gilson and Charles Whitehead that claiming a shift from public
ownership through the medium of private equity).

20. Davidoff, supra note 16, at 482-83 (discussing the effect of the sub-
prime mortgage crisis, the increasing illiquidity of the credit markets, and
the response of financial institutions).

21. See Cheffins & Armour, supra note 14, at 8 (claiming that "various
transactions can be classified under the "private equity" label, with the unify-
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others on the regulatory environment. 23 The buyers in private
equity transactions are always privately held firms, usually lim-
ited partnerships. 24 These firms enter into a variety of transac-
tions, and can include everything from early stage venture cap-
ital investments to acquisitions of large, publicly traded corpo-
rations, 25 although all commentators do not conceive of the
range so broadly. 26 While the contours of what counts as pri-
vate equity might shift, there is some general consensus on
what the typical private equity deal looks like. First, a fund is
set up with passive outside investors and actively managed by a
private equity firm.27 Once the firm identifies a target, it funds
the acquisition with a relatively small amount of its fund's eq-
uity and a large amount of debt.28 While there are many po-
tential sources for this debt, the issuance of high-yield bonds
was popularized in the 1980s and has been credited with ini-
tially broadening the market.29 Once a deal is completed, the

ing theme being that the capital involved has been raised privately and will
not be deployed by investing in publicly traded securities").

22. See id. at 2 (emphasizing that private equity firms organize the acqui-
sition and "taking private" of public companies).

23. SeeJames C. Spindler, How Private is Private Equity, and at What Cost?,
76 U. CHI. L. REv. 311 (2009) (stating that "[t]he very essence of private
equity is exemption from the public securities laws...").

24. Masulis & Thomas, supra note 13, at 222 (claiming that "'virtually all'
private equity funds are set up as private limited partnerships with a ten year
term in which outside investors act as passive limited partners and the pri-
vate equity firm is the controlling general partner").

25. Id. (noting the following categories that fall within the "general ru-
bric of private equity": "venture capital; midstage company finance; dis-
tressed firm investment; LBOs of firms, divisions, or subsidiaries of public
and private companies; and going private deals").

26. See John C. Mcllwraith, The Outlook for the Private Equity Market, 51
CASE W. REs. L. REV. 423, 424 (2001) (asserting that "[t]here are basically
two types of private equity transactions-leveraged buyouts, or LBOs, and
venture capital investments").

27. See Masulis & Thomas, supra note 13, at 222.
28. Davidoff, supra note 16, at 488-89 (claiming that "[private equity]

firms typically borrow 60 percent to 80 percent of the required purchase
price and obtain the remaining necessary capital from precommitted inves-
tors who provide equity for this purpose. In order to enhance returns and
increase the number of purchased companies, private equity firms seek to
place as much debt and as little equity as feasible onto the acquisition capital
structure").

29. See id. at 490 (noting that "in the mid-1980s private equity acquisi-
tions became one of the principal issuers of high-yield securities").
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members of the private equity firm actively manage the target
company.

30

Even though the U.S. has experienced waves of mergers
for over a century, 31 private equity remains a relatively new
phenomenon. The foundations of the private equity industry
began in the mid-1970s, 32 and only $5 billion was invested in
private equity in all of the U.S. as late as 1990.3 3 The industry
then grew quickly, and by 2005, several individual deals were
larger than that composite amount.34 The most recent private
equity boom lasted from roughly 2003 to 2007.35 During this
time period, the amounts invested in private equity again in-
creased substantially, both as an absolute matter and as a pro-
portion of total economic output.36 At this point, private eq-
uity became a significant part of the U.S. and global economy.
The size of the private equity market in 2005 to 2006 equaled
5% of the capitalization of the U.S. stock market, and about
1.4% of global GDP.37 In addition, the industry was growing
rapidly from year to year,3 8 and this astounding size and

30. Masulis & Thomas, supra note 13, at 223.
31. Cheffins & Armour, supra note 14, at 15-16 (placing the U.S.'s first

great merger movement between 1898 and 1903, its second merger move-
ment in the 1920s, and its third merger wave in the late 1960s).

32. Davidoff, supra note 16, at 489 (placing the foundation of today's pri-
vate equity structure in 1976); Cheffins & Armour, supra note 14, at 17 (lo-
cating the origin of the movement only in the mid-1970s).

33. Mcllwraith, supra note 26, at 425 (claiming that "the amount invested
in funds has grown from $5 billion in 1990 to more than $60 billion in
1999...").

34. Davidoff, supra note 16, at 494 (noting "[a] significant shift in trans-
action structure was triggered by the March 2005 $11.3 billion buyout of
SunGuard Data Systems... the largest leveraged buyout since the buyout of
RJR Nabisco by KKR in 1989.").

35. See Masulis & Thomas, supra note 13, at 219.
36. Id. at 225 (claiming that there has been an explosion in private equity

fundraising over the last few years); Cheffins & Armour, supra note 14, at 2
(noting that "[i]n 2006, the value of such 'public-to-private' buyouts surged
to a record $120 billion, or about 1.5% of Gross Domestic Product, up from
just over $70 billion in 2005").

37. Masulis & Thomas, supra note 13, at 225.
38. William W. Bratton, Private Equity's Three Lessons for Agency Theory, 3

BROOK. J. CORP. FIN. & COM. L. 1, 3 (2008) (noting that "[d]uring the recent
buyout boom, buyouts went from an aggregate $154 billion in 1999 to $907
billion in 2006, with a 29% cumulative annual growth rate"); Cheffins & Ar-
mour, supra note 14, at 23 (finding that "[i]n 2006, $183.3 billion in high-
yield debt was issued, up 52% from 2005").
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growth was enough to garner the attention of academics and
policymakers.3

9

This meteoric growth came to an abrupt end in the mid-
dle of 2007. The first signs of a significant disruption appeared
in July and August.40 By the fall, the severity of the downturn
became apparent. 41 Many private equity firms attempted to
terminate previously-agreed-to deals because of the new eco-
nomic environment. 42 Several were successful in either termi-
nating or renegotiating deals.43 Dollar volume of new buyouts
dropped precipitously, 44 and has yet to rebound. It was amidst
this atmosphere that the Delaware Chancery Court was ruling
on the propriety of disclosure in potential private equity trans-
actions.

B. The Potential for Conflicts

Typical private equity transactions as described above do
not suffer from conflicts of interest in the traditional sense.
They are not self-dealing transactions, as the private equity
purchasers do not themselves hold decision-making powers at

39. As a rough approximation of scholarly interest, note that a Westlaw
search of the JLR database on August 14, 2009 for articles with "private eq-
uity" in the title shows a total of 213 hits. 167 of those hits are from 2003 or
later. Similarly, a Westlaw search of the same database for articles with "pri-
vate equity" in the text shows a total of 3,760 articles, 2,952 of which are from
2003 or later.

40. Davidoff, supra note 16, at 498-99 (calling the events of the summer
of 2007 and afterwards "the mother of all shocks to the structure of private
equity", and placing the first public signs of a significant disruption in the
takeover markets in late July and early August of 2007).

41. Id. at 482-83 (asserting that the fall of 2007 began a time in the U.S.
capital markets when financial institutions began to balk at funding pre-
agreed private equity acquisitions, and that throughout the fall and into
2008, private equity firms repeatedly attempted to terminate their contrac-
tual obligations to acquire companies).

42. Id. at 510-11 (providing the examples that, in the fall of 2007, lenders
in the private equity acquisitions of HD Supply, Inc. and Reddy Ice Hold-
ings, Inc. interpreted their debt commitment letters to allow them to at-
tempt to escape financing the renegotiated transactions).

43. Id. at 544 (providing an Appendix showing 19 terminated or renego-
tiated private equity transactions from August 2007 to December 2008).

44. Bratton, supra note 38, at 4 (noting that two cycles of buyouts oc-
curred, the second beginning in the late 1990s, peaking in the first half of
2007, and then beginning to decline, and also noting that another bust ap-
pears to be in its early stage-preliminary figures for 2008 show the dollar
volume of buyouts at less than one third of the 2007 volume).
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the target companies. 45 They would not be considered inter-
ested director or control shareholder transactions because
neither board members nor target shareholders will receive
any additional consideration; target board members will be
dismissed, and shareholders will be cashed out. However, Del-
aware has identified one party that does have significant incen-
tive to favor a potential private equity transaction over one
proposed from a strategic bidder 46-senior management.
Courts have described at least three reasons that management
would prefer a private equity buyer: the ability to cash out
their equity interest twice, once as part of the initial sale, and
then again when the private equity firm itself sells the target
company; the freedom from working for (or being fired by) a
competitor or business rival; and the potential to receive a type
or amount of compensation or perquisites in a newly-private
firm that would be prohibited or frowned upon at a public
company.

One reason courts feel that management has incentive to
favor a transaction with a private equity firm is that it gives
them two chances to participate in sales of the company, there-
fore getting cashed out of their ownership stake twice. 47 The
court in In re Netsmart Technologies, Inc.48 described it as a "sec-
ond bite at the apple," referring "to the potential for manage-
ment to not only profit from the sale of its equity (including
exercised options) in the going private transaction itself, but

45. Of course, if the acquisition follows an earlier investment in the tar-
get firm, the private equity buyer may have the right to elect one or more
directors prior to the cash-out transaction. However, in those circumstances,
boards can and do easily form special committees consisting of entirely inde-
pendent directors, and vesting those committees with full authority to act
regarding any proposed transaction. This structure has been acknowledged
by Delaware courts as being sufficient to remove any actual conflict from
intruding on decision-making over the proposed deal.

46. Unlike private equity buyers, strategic buyers are those with a pres-
ence in the industry already, and for whom the acquisition will achieve some
strategic objective.

47. Cheffins & Armour, supra note 14, at 12-13 (finding that private eq-
uity funds, with the companies they buy, will not own 100% of the shares
after removal from the stock market; instead the executives who will run the
company usually take up a substantial percentage of the equity-a situation
where management can become very rich, and do so with little of the poten-
tially adverse publicity associated with generous executive pay in public com-
panies).

48. 924 A.2d 171 (Del. Ch. 2007).
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from future stock appreciation through options they were
likely to be granted by a private equity buyer."49 The Netsmart
court recognized that, although this incentive does not push a
target toward any particular buyer, it does lead target manage-
ment to prefer a private equity deal over a strategic one.50

Another incentive of management to favor a private eq-
uity transaction is that private equity buyers do not have man-
agement experience in the target industry and are more likely
than strategic buyers to retain current management. The Net-
smart court recognized that this possibility, combined with the
"second bite at the apple" described above, provides a power-
ful incentive for management to prefer private equity offers. 51

This incentive becomes even stronger if the current manage-
ment has an antagonistic relationship with a potential strategic
buyer. This scenario unfolded recently in In re The Topps Com-
pany Shareholders Litigation.52 There, Topps, the baseball card
and chewing gum company, was considering the sale of its bus-
iness.53 The current management favored a private equity deal
with a group led by Michael Eisner, former head of Disney. 54

The Chancery court found that Topps believed one of the ad-
vantages of the Eisner bid was that it would keep current man-
agement, 55 and found that it was a breach of the fiduciary duty
of disclosure to withhold this information from sharehold-

49. Id. at 181-82.
50. Id. at 198 (noting that "while there is no basis to perceive that Con-

way or his managerial subordinates tilted the competition among the private
equity bidders, there is a basis to perceive that management favored the pri-
vate equity route over the strategic route").

51. Id. at 175-76 ("[T]he plaintiffs argue that the Merger Agreement
flowed from a poorly-motivated and tactically-flawed sale process during
which the Netsmart board made no attempt to generate interest from strate-
gic buyers. The motive for this narrow search, the plaintiffs say, is that Net-
smart's management only wanted to do a deal involving their continuation
as corporate officers and their retention of an equity stake in the com-
pany.").

52. 926 A.2d 58 (Del. Ch. 2007)
53. Id. at 60-61.
54. Id. at 61.
55. Id. at 73 (finding that the "[p]laintiffs and Upper Deck believe that

the Incumbent Directors, prefer a deal with Eisner that will enable the com-
pany's current managers to continue in their positions").

Imaged with Permission of N.Y.U. Journal of Law & Business

2009]



NYU JOURNAL OF LAW & BUSINESS

ers.56 While the court recognized that it is appropriate in cer-
tain situations to approach one-time competitors warily, it also
perceived the potential for management to favor a deal that
would benefit them personally, but not the shareholders gen-
erally.

5 7

A final reason to suspect a conflict in a private equity
transaction is that management may desire compensatory ar-
rangements that are acceptable at a private company, but
would be unlikely to be implemented at a publicly held com-
pany. 58 This situation arose in In re Lear Corporation Shareholders
Litigation, where Carl Icahn, a major investor in Lear Corpora-
tion, wanted to take the company private.59 The court raised a
possible fiduciary issue because the "CEO had asked the Lear
board to change his employment arrangements to allow him
to cash in his retirement benefits while continuing to run the
company."60 This was a problem "[b]ecause the CEO might
rationally have expected a going private transaction to provide
him with a unique means to achieve his personal objectives,
and because the merger with Icahn in fact secured for the
CEO the joint benefits of immediate liquidity and continued
employment that he sought just before negotiating that
merger.

' '61

56. Id. at 74 (noting that the Proxy Statement does not disclose that "Eis-
ner explicitly stated that his proposal was 'designed to' retain 'substantially
all of [Topps's] existing senior management and key employees"').

57. Id. at 89-90 (ruminating that the only perceived advantage "from the
decision not to continue talking with Upper Deck was if that decision was
intended to signal Topps's insistence on a better bid that satisfied its con-
cerns," but concluding that the behavior of the Topps's directors does not
suggest such a motivation).

58. ScottJ. Davis, Would Changes in the Rules for Director Selection and Liabil-
ity Help Public Companies Gain Some of Private Equity's Advantages?, 76 U. CHI.

L. REv. 83, 89 (2009) (claiming that private equity-owned companies can pay
more and offer better working conditions to talented managers than public
companies can, and attributing that to the amount of equity they can pro-
vide and partly to the need to make management compensation public,
which creates an effective ceiling on what public company boards can realis-
tically pay management).

59. 926 A.2d 94 (Del. Ch. 2007).

60. Id. at 98.

61. Id.
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II.
THE NEW HEIGHTENED DUTY OF DISCLOSURE

This Part describes how disclosure has been used in Dela-
ware over the past few years. Specifically, it observes that a two-
tiered hierarchy has been created in the review of disclosure
violations-a relatively high degree of scrutiny is given to dis-
closure claims made in private equity transactions and others
where the court feels that there is a potential conflict of inter-
est, and a lesser level of inquiry is provided for other cases.

This description will proceed in four parts. First, it will
examine all of the Delaware cases since 2007 where a court
enjoined a transaction based on a breach of the fiduciary duty
of disclosure. Of the five cases where a breach was found, all
five were situations where the court expressed concerns over
conflicts of interest, and four of these five were private equity
cases. 62 Next, it will look at cases where allegations of a disclo-
sure breach were rejected. Of the twelve cases where the court
rejected an allegation of a breach of the fiduciary duty of dis-
closure, none were private equity cases; and none contained
factual allegations that the court believed created either a con-
flict of interest or bad faith.63 Third, this Part will reject one
obvious explanation for the disparate treatment-simple fac-
tual distinctions between the cases. It will examine the treat-
ment of the disclosure of financial projections, bankers' fees,
and the invocation of the "self-flagellation" doctrine, and will
conclude that the strict application of facts to doctrine does
not account for the results of these cases. 64 Finally, this section
answers the question-if the court is really concerned about
conflicts of interest, why doesn't it rule on loyalty grounds? It
brings up two specific doctrinal constraints-the deference to
special committees and the beneficial treatment of deals with
"go shop" provisions-that would make any actionable finding
of a loyalty breach very unlikely. 65

What this close examination of case law reveals is that dis-
closures related to certain types of transactions are more likely
to be scrutinized, and ultimately found wanting, than disclo-
sures connected to other types of transactions. The court is

62. See infra Part II.A.
63. See infra Part II.B.
64. See infra Part II.C.
65. See infra Part II.D.
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more willing to intervene on disclosure grounds when it has
concerns based on conflicts of interest but feels somehow con-
strained to act under the rubric of the duty of loyalty. Cur-
rently, the Delaware courts are inclined to act in this manner
toward private equity transactions. This dynamic has created a
heightened fiduciary duty of disclosure for private equity
deals.

A. The Big Four-Asserting a Stricter Standard

The new prominence of the fiduciary duty of disclosure
came with four cases decided in the first half of 2007: In re
Netsmart Technologies, Inc.,66 Louisiana Municipal Police Employees'
Retirement System v. Crawford,67 In re The Topps Company Share-
holders Litigation,68 and In re Lear Corp. Shareholders Litigation.69

Many commentators have discussed the significance of these
cases, both in the area of disclosure and elsewhere. 70 We will

discuss each one in detail, first identifying the conflict of inter-
est, then noting the grounds for injunction, and finally ac-
knowledging the partial or total disconnect between the
court's expressed substantive concerns and the grounds for
the injunction.

1. The Conflicts

Each of the three private equity cases, Netsmart, Topps, and
Lear, involved conflicts discussed in Part I.B. above. Netsmart
only canvassed private equity buyers, 71 and the court suspected
strongly that this limitation was related to the desire of Net-
smart's management to get a "second bite at the apple" when
cashing in on their equity-that is, selling their ownership
stake once to the private equity firm, retaining their jobs at
Netsmart, and cashing in again when the private equity firm

66. 924 A.2d 171 (Del. Ch. 2007).
67. 918 A.2d 1172 (Del. Ch. 2007).
68. 926 A.2d 58 (Del. Ch. 2007).
69. 926 A.2d 94 (Del. Ch. 2007).
70. See, e.g., Thompson supra note 2; Guhan Subramanian, Go-Shops v. No-

Shops in Private Equity Deals: Evidence and Implications, 63 Bus. LAw. 729
(2008); Christina M. Sautter, Shopping During Extended Store Hours: From No-
Shops to Go-Shops The Development, Effectiveness, and Implications of Go-Shop Provi-
sions in Change of Control Transactions, 73 BROOK. L. REv. 525 (2008).

71. Netsmart, 924 A.2d at 176.
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sold out to a subsequent buyer.72 Topps management also
wanted to retain their jobs, and absolutely did not want to sell
to its rival Upper Deck, regardless of the financial benefits to
shareholders. 73 Lear's CEO wanted concessions from his
board regarding his retirement benefits, concessions he was
unlikely to get as the head of a publicly traded company.74 By
cooperating with the going private bid of Carl Icahn, Lear's
CEO furthered his interest in securing these benefits because
of the flexibility and lack of scrutiny surrounding compensa-
tion at privately held firms. 75 So, each of these private equity
targets, in related but individual ways, had incentive to favor
not just a transaction, but a transaction with a private equity
buyer. Furthermore, the court expressed concern that this in-
centive might not be consistent with the directive under Revlon
to get the highest price for shareholders in the context of a
sale of control transaction. 76

Even though it was not a private equity deal, the incen-
tives for the board and management of Caremark in Louisiana
Municipal Police Employees' Retirement System v. Crawford7 7 were
very similar. The Crawford case involved Caremark and its deci-
sion to merge with CVS.78 Just like in Netsmart, the court de-
scribed a concern that the CVS deal might have allowed
Caremark's officers and directors an unusual, "second bite at
the apple." This is because many Caremark officers and direc-
tors stood to benefit handsomely from payouts under a change
of control agreement, whether or not they remained em-
ployed after the merger.79 This benefit came because change
of control payments in executive employment contracts and

72. Id.
73. Lear, 926 A.2d at 99.
74. Id. at 97.
75. Id.
76. Id. at 110.
77. 918 A.2d 1172 (Del. Ch. 2007).
78. Id. at 1173.
79. Id. at 1179 (noting that "[w]hatever the merger's strategic signifi-

cance, many Caremark directors and managers stand to benefit handsomely
from this agreement, whether or not they remain employed by the com-
bined entity. The merger will constitute a 'change of control' for purposes of
most of Caremark's senior executive employment contracts and many, if not
most, such employees will find that their outstanding Caremark options be-
come immediately exercisable at the time of the merger. Caremark's de-
ferred compensation plan for outside directors . . . pays out immediately
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payouts under a compensation plan for outside directors
would be triggered by the merger, even if no actual change of
control occurred. Second, as in Topps, the deal with CVS
would allow Caremark executives to remain employed and
avoid selling to a rival, as one of Caremark's competitors, Ex-
press Scripts, was the primary competitor to CVS for the com-
pany.80 Finally, as in Lear, as part of the merger, CVS was will-
ing to protect officers and directors in a way that many public
companies might not-it provided contractual indemnifica-
tion from liability for alleged option backdating.81 This finan-
cial benefit would accrue to the officers and directors person-
ally, and not to the shareholders at large.

2. The Injunctions

The specific terms of the injunctions in each of the four
cases varied widely, but there were some common threads.
First, each injunction was either primarily or entirely based on
breaches of the fiduciary duty of disclosure. Second, the infor-
mation to be disclosed did not necessarily relate to the under-
lying duty of loyalty allegations. Finally, the court frequently
incorporated the loyalty issue into the discussion of breach,
but the remedies were intended solely to cure a disclosure de-
fect. In fact, each of these four cases were put to a shareholder
vote82 shortly after making the remedial disclosures required
by the Chancery court, and without any substantive steps taken
to cure or ameliorate the conflicts of interest.83

after the 'change of control.'... [and] the merger protects Caremark direc-
tors and executives from possible liability for option backdating.

80. Id. at 1173.
81. Id. at 1189.
82. See Netsmart Techs. Inc., News Release (Form 8-K EX-99.1) (Apr. 5,

2007), available at http://www.sec.gov/Archives/edgar/data/1011028/0001
14420407017596/0001144204-07-017596-index.htm; Caremark Rx Inc.,
Press Release (Form 8-K EX-99.1) (Mar. 20, 2007), available at http://www.
sec.gov/Archives/ edgar/ data/ 1000 736 /000119 31250 7059615/ 000119 3125-
07-059615-index.htm; The Topps Co., Inc., Other Events (Form 8-K) (Sept.
20, 2007), available at http://www.sec.gov/Archives/edgar/data/812076/00
0095013607006541/0000950136-07-006541-index.htm.

83. See Netsmart Techs. Inc., Amended Proxy Statement (Form DEFA
14A) (Mar. 20, 2007), available at http://www.sec.gov/Archives/edgar/
data/1011028/000110465907020488/a07-8257_1 defal4a.htm; Caremark Rx
Inc., Current Report on Form 8-K (Form 8-K) (Feb. 12, 2007), available at
http://www.sec.gov/Archives/edgar/data/1000736/000119312507026624/
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In Netsmart, the court spoke forcefully and at length about
the defects of the sale process. The court determined that the
actions of the special committee of the board designated to
negotiate the transaction invited stockholder suspicion, 84 and
that its approach did not reflect an effort to maximize share-
holder value.8 5 In fact the court held that the shareholders
demonstrated a reasonable probability that they will later
prove a breach of the board's Revlon duties. 86 Even with these
doubts about the potential for a conflict, the grounds for
granting the injunction were not based on the duty of loyalty,
but rather on disclosure deficiencies. The first deficiency al-
leged the proxy materials did not properly describe the
board's deliberations on whether to seek strategic buyers.8 7

Even though the substantive cause for concern over a conflict
did not lead to a fiduciary breach, failure to describe this po-
tential for a conflict did. Secondly, the court found that Net-
smart failed to disclose projections used by its banker in its
discounted cash flow analysis.8 8 Netsmart provided three years
of projections that the bankers relied on to its shareholders,
but the bankers relied on five years worth of data. The court
found that this omission, along with the description of the po-
tential conflict, warranted an injunction.89

d8k.htm; The Topps Co., Inc., Amended Proxy Statement (Form DEFA 14A)
(Aug. 22, 2007), available at http://www.sec.gov/Archives/edgar/data/
812076/000095013607005875/0000950136-07-005875-index.htm.

84. In Re Netsmart Techs., Inc. S'holders Litig., 924 A.2d 171, 193 (Del.
Ch. 2007).

85. Id. at 196 (noting that "it was incumbent on the board to make a
reasonable effort to maximize the return to Netsmart's investors," and con-
cluding that their approach to this issue is not indicative of such an effort).

86. Id. at 199.
87. Id. at 177 (finding that "plaintiffs have established that the Netsmart

board likely did not have a reasonable basis for failing to undertake any ex-
ploration of interest by strategic buyers" and that "the Proxy's description of
the board's deliberations regarding whether to seek out strategic buyers that
emerges from this record is itself flawed") (emphasis omitted).

88. Id. (holding that the failure to disclose the projections William Blair
used to perform the discounted cash flow valuation supporting its fairness
opinion established a probability that the Proxy is materially incomplete).

89. Id. at 203 (claiming that "it is crucial that the entire William Blair
model from November 18, 2006... be disclosed in order for shareholders to
be fully informed").
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The court also enjoined the proposed merger in Crawford,
again basing its decision solely on disclosure violations.90 Al-
though the plaintiffs raised nine different possible violations,
the court only found breaches in two instances. The first was
the failure to disclose the structure of bankers' fees. The court
reasoned that "where a significant portion of the bankers' fees
rests upon initial approval of a particular transaction, that con-
dition must be specifically disclosed to the shareholder."91 The
second disclosure failure had to do with the court's conclusion
that shareholders were entitled to appraisal rights, a conclu-
sion that the Caremark board disagreed with. 92 Again, this de-
cision relates to a substantive disagreement (whether a transac-
tion fits under the appraisal statute), but was handled as a dis-
closure matter.93

In the Topps case, once again, the court granted an in-
junction on disclosure grounds, and not on the substantive ba-
sis of finding a breach of the duty of loyalty.94 In its opinion,
the court did express reservations about whether the board
was seeking to maximize shareholder value.95 However, the in-
junction was granted over two failures of disclosure. First, the
court noted the failure to disclose that the private equity buyer
had given management assurances of continued employ-
ment.96 Second, the court felt that Topps needed to disclose

90. La. Mun. Police Employees' Ret. Sys. v. Crawford, 918 A.2d 1172,
1172 (Del. Ch. 2007).

91. Id. at 1191.
92. Id. at 1192 (reasoning that as "long as payment of the special divi-

dend remains conditioned upon shareholder approval of the merger,
Caremark shareholders should not be denied their appraisal rights simply
because their directors are willing to collude with a favored bidder to 'laun-
der' a cash payment").

93. However, the court did not require the Caremark board to engage in
"self-flagellation" because the "current disclosures already suggest a certain
indifference on behalf of the Caremark board and supine acceptance of any
additional consideration that might descend like manna from heaven from
CVS." Id. at 1188.

94. Thompson, supra note 2, at 184 (noting that the Court found the
action by Topps likely to be a Revlon violation after trial and enjoined the
vote on the merger until the Standstill was removed and Upper Deck could
present its case to the shareholders).

95. In re The Topps Co. S'holders Litig., 926 A.2d 58, 62 (Del. Ch. 2007)
(acknowledging that Topps was "happy to have a bid from an industry rival
go away, even if that bid promised the Topps's stockholders better value").

96. Id. at 73-74.
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that its bankers made revisions to its analyses that had the ef-
fect of making the private equity buyer look better.9 7 In this
case alone, the court did order some substantive relief in addi-
tional to providing remedial disclosure. The court required
Topps to release Upper Deck from its obligations under a
Standstill Agreement so that it could make its case directly to
the Topps shareholders if it so desired.98

In Lear, the court describes the alleged disclosure viola-
tion as "a conflict between the desire [of the CEO] to secure
his retirement nut and his desire to continue as CEO. Yet, if a
going private transaction was presented that cashed out the
public stockholders at a premium, he could strike a deal with
the buyer that allowed him to accomplish both of his
desires." 99 Even though, "[c]onsistent with its view through-
out the process, the Special Committee did not see a material
conflict between the interests of Lear, its public stockholders
and its management in this process," 10 0 the court found the
Committee's approach "less than confidence-inspiring" and
enjoined the transaction. 0 1

3. The Disconnect

Because the transactions were all enjoined on disclosure
grounds, the injunctions are disconnected from the true
source of the courts concern in two important ways. First,
while each case does require the target to make some mention
of the loyalty issue, it does not always address that issue head
on. Requiring the Netsmart board to revise language that
wrongfully said that it "carefully considered" strategic alterna-
tives is not the same as requiring the board to disclose a sys-
temic bias in favor of private equity bidders. Similarly, disclos-
ing the desire of the CEO in Lear to revise his retirement ar-
rangements does not provide the same information as
requiring the company to disclose the underlying conflict.
Also, in both Netsmart and Crawford, equal weight is given to

97. Id. at 74, 76.
98. Id. at 92 (reasoning that "[b]ecause the Topps board is recom-

mending that the stockholders cash out, its decision to foreclose its stock-
holders from receiving an offer from Upper Deck seems likely, after trial, to
be found a breach of the fiduciary duty").

99. In re Lear Corp. S'holder Litig., 925 A.2d 94, 114 (Del. Ch. 2007).
100. Id. at 102.
101. Id. at 116.
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the failure to disclose bankers projections and fee arrange-
ments, items that do not address the loyalty issue at all. Sec-
ond, the disclosure remedy does not address the underlying
breach. If the Netsmart board, for example, violated its Revlon
duties, telling the shareholders about that violation does not
make the shareholders whole. However, as devised by the
Chancery court, the shareholders would be placed in a posi-
tion where they must vote in favor of a potentially flawed trans-
action or be left without recourse for a fiduciary breach. In
fact, additional disclosures were quickly made in each of these
four cases, and they all promptly proceeded to a vote. All of
the transactions except Lear were approved. 10 2

B. The Turnaround-Creating a Two-Tiered System

After these four cases, commentators began to speak of
the growth of the fiduciary duty of disclosure in Delaware, and
predictions were made of its development and expansion. 10 3

Then, in the next twelve cases that came before the Delaware
Chancery Court invoking the fiduciary duty of disclosure,
eleven were rejected (the twelfth was a private equity case1 0 4

).

In contrast to the makeup of the earlier cases, which were
dominated by private equity deals, seven of these eleven cases
involved strategic transactions-mergers between two unaffili-
ated parties in the same industry. This section reviews these
cases and determines that the denial of injunctions in these
strategic cases does not scrutinize the disclosure to the extent
that the earlier cases did. Also, it notes that case law favoring
injunctions has led to an almost automatic dismissal by the
Chancery court of post-closing disclosure claims. Each of these

102. See supra notes 82 & 83.
103. See supra note 3.
104. Simonetti v. Margolis, C.A. No. 3694-VCN, 2008 WL 5048692 (Del.

Ch. June 27, 2008) Simonetti was the first case since the original pairing of
four back in 2007 where an injunction was granted. It was another private
equity deal, where the shareholders complained that bankers' fees and con-
flicts need disclosure. The disclosure required of UBS fees is that they are
getting $1 1M (disclosed) and own notes and warrants in the company (dis-
closed) but did not disclose the value or range of values of notes and war-
rants. In affirming the propriety of an injunction, the court noted that "an
appropriate post hoc monetary remedy for what amounts to an informa-
tional injury is not only difficult to calculate with any meaningful precision,
but also it completely undermines the purpose of requiring full disclosure of
material facts in the first instance." Id. at *34.
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developments stands in stark contrast to the expansionary
reading of the disclosure duty found in the previous four
cases. As a result, we see a bifurcated application of the fiduci-
ary duty of disclosure-a relatively high level of scrutiny for
private equity cases, and a more lax review for strategic merg-
ers and other transactions.

1. Denying Injunctions

After the Lear case in 2007, four injunctions sought on
disclosure grounds have been denied by the Chancery court,
all involving strategic transactions. These cases are In re Check-
Free Corp. Shareholders Litigation,10 5 Mercier v. Inter-Tel,'0 6 Wayne
County Employees' Retirement System v. Corti,1 07 and In re BEA
Shareholder Litigation.108 While each of these cases presented
similar issues as potential disclosure problems-bankers' fees,
financial projections, and proposed self-incriminatory disclo-
sure-the results have been very different.

In the CheckFree case, the shareholders were presented
with a proposed merger between CheckFree Corporation and
Fiserv, Inc., two unaffiliated corporations. 10 9 The shareholders
were seeking an injunction because of alleged breaches of the
duty of disclosure. Specifically, they contended that the disclo-
sures were inadequate because there was no disclosure of man-
agement projections used in preparing Goldman Sachs' fair-
ness opinion.'10 Even though the court paid lip service to ear-
lier pronouncements that "directors have a duty to disclose all
material information in their possession to shareholders when
seeking shareholder approval for some corporate action""' it
still denied the injunction stating that the omission did not
meet the standard of materiality.'1 2

Mercier v. Inter-Tel (Delaware), Inc. which has become nota-
ble for its rethinking of the Blasius standard with respect to
shareholder voting, is also a disclosure case. Here, sharehold-
ers were trying to enjoin a merger between Inter-Tel (Dela-

105. No. 3193-CC, 2007 WL 3262188 (Del. Ch. Nov. 1, 2007).
106. 929 A.2d 786 (Del Ch. 2007).
107. 954 A.2d 319 (Del. Ch. 2008).
108. C.A. No. 3298-VCL (Del. Ch. Mar. 26, 2008)
109. CheckFree, 2007 WL 3262188, at *1.
110. Id. at *3.
111. Id. at *2.
112. Id. at *3.
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ware), Inc. and Mitel, an unaffiliated, third party acquirer.' 1 3

During the process of obtaining shareholder approval for the
merger, the directors feared that the merger would be re-
jected and rescheduled the vote. The shareholders eventually
approved the merger in the rescheduled vote. 114 Dissident
shareholders brought a disclosure claim, stating that the com-
pany did not admit that the merger would have been defeated
on original meeting date; nor did they say that arbitrageurs
might come in and buy shares to vote in favor of the
merger. 115 The injunction was denied,1 16 and the court
sounded much less enthusiastic about injunctions generally,
claiming that "[t] o risk non-consummation of the deal by issu-
ing an injunction until the disclosure of information that is
both, in my judgment, irrelevant to the economic merits of the
merger and widely known would be imprudent." 1 7

In In re BEA Shareholder Litigation, yet another attempt to
secure an injunction based on alleged disclosure violations was
denied.' 18 This transaction was a strategic merger, with Oracle
Corp. acquiring BEA Systems, Inc.1 9 The disclosure ques-
tioned by the shareholders related to the valuation analysis
and fees paid to the company's financial advisor, Goldman
Sachs.120 Specifically, the issue was that the proxy statement
disclosed the total fee paid to Goldman, and disclosed that the
fee was at least in part contingent. However, it did not disclose
which part of the fee was contingent or the amount.'12

113. Mercier v. Inter-Tel (Del.), Inc., 929 A.2d 786, 788 (Del. Ch. 2007).
114. Id. at 802-03.
115. Id. at 819 (listing the disclosure deficiencies, such as "stockholders

should have been told what the likely vote was going to be at the time the
meeting was rescheduled," and the failure to "disclose that one factor in
setting a new record was that it would enable arbitrageurs to make addi-
tional purchases of shares that could be voted at the special meeting").

116. Id. at 820 (determining that "both of these disclosure points involve
the kind of subsidiary matters that are probably best addressed in the to-and-
fro of the contestants in the proxy contest, rather than through mandated
judicial disclosure").

117. Id.

118. See Transcript of Oral Argument, In re BEA Sys., Inc. S'holder Litig.,
C.A. No. 3298-VCL, 2008 WL 4693347 (Del. Ch. Mar. 26, 2008).

119. Id.
120. Id. at 96.
121. Id.
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Finally, in the Wayne County Employees' Retirement System v.
Corti case, the court addressed the proposed business combina-
tion of Activision, Inc. into Vivendi Games. 122 Again an injunc-
tion sought on disclosure grounds was denied. 12 3 The share-
holders requested disclosure of the most current internal man-
agement projections from Vivendi, more detailed reasons for
management's continued support of merger, and a better ex-
planation of why the two companies' valuations were linked. 124

The court rejected these demands, stating that the more re-
cent internal projections need not be disclosed because, even
though the board relied on them at a recent meeting, the
bankers had used earlier numbers in producing its fairness
opinion. 125

2. Rejecting Post-Closing Claims

Disclosure claims against strategic transactions did not
fare well when shareholders tried to bring injunctions. When
shareholders instead attempted to bring post-closing actions
seeking damages, they fared even worse. The Chancery court
denied relief in each of the seven post-closing disclosure cases
it considered, including three cases involving strategic mergers
(In re Transkaryotic Therapies, Inc.,' 26 Globis v. Plumtree,127 and In
re Countrywide Corp. Shareholders Litigation128) and those involv-
ing other types of transactions (Gantler v. Stephens,129 Brincker-
hoff v. Texas Eastern Products Pipeline Co.,130 Thornton v. Bernard

122. Wayne County Employees' Ret. Sys. v. Corti, 954 A.2d 319, 322 (Del.
Ch. 2008).

123. Id. at 322-23.
124. Id. at 330-31 (claiming that "[p]laintiffs disclosure claims have been,

to put it mildly, a moving target" and identifying the three allegedly material
omissions as the definitive proxy does not including management projec-
tions, not explaining the Activision board's reasoning for determining to
continue its recommendation, and not including material information
about the November 2007 price renegotiation).

125. Id. at 332.
126. 954 A.2d 346, 380 (Del. Ch. 2008).
127. No. 1577-VCP, 2007 WL 4292024, at *15 (Del. Ch. Nov. 30, 2007).
128. No. 3464-VCN, 2009 WL 846019, at *15 (Del. Ch. Mar. 31, 2009).
129. Gantler v. Stephens, No. 2392-VCP, 2008 WL 401124, at *20 (Del. Ch.

Feb. 14, 2008).
130. Brinckerhoff v. Tex. E. Prods. Pipeline Co., No. 2427-VCL, 2008 WL

4991281, at *1 (Del. Ch. Nov. 25, 2008).
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Technologies,131 and Pfeffer v. Redstone'3 2). In fact, as best exem-
plified in the Transkaryotic case, the court is reluctant to ad-
dress the substance of shareholder allegations at all in post-
closing cases. These cases combine the court's evolved prefer-
ence for injunctions in the disclosure area with the relatively
low level of scrutiny of the substance of the disclosure allega-
tions themselves.

The Transkaryotic case deals with a merger completed in
2005 between Transkaryotic Therapies and Shire Pharmaceuti-
cals. 133 Former Transkaryotic shareholders claimed that the
disclosure provided to them in connection with the merger
was deficient because of the omission of various relationships
of the interested parties and transactions.13 4 The disclosure
claims were dismissed. 1 35

This case is remarkable and useful to scholars for a num-
ber of reasons. First, the court gave a detailed and scholarly
recitation of the history of the duty of disclosure.1 36 The court
also made a strong statement in favor of granting injunctions,
stating "there are some breaches of the disclosure duty that
can be remedied by injunctive relief but not by monetary dam-
ages,"'1 37 and "our cases recognize that it is appropriate for the
court to address material disclosure problems through the is-
suance of a preliminary injunction that persists until the prob-
lem is corrected. [It is] the preferred remedy, where practica-
ble.' 38 Once the court deemed an injunction unavailable, it
dismissed all claims, stating that "[b] ecause a disclosure viola-
tion results in irreparable harm and because this court can no
longer provide the equitable cure for such harm, I grant the
individual defendants motions for summary judgment with re-
spect to the disclosure claims. I hold that this court cannot

131. No. 962-VCN, 2009 WL 426179, at *5 (Del. Ch. Feb. 20, 2009).
132. Pfeffer v. Redstone, 965 A.2d 676 (Del. 2009).
133. Transkaryotic, 954 A.2d at 350.
134. Id. at 356-57.
135. Id. at 350 (noting that because over three years had passed since the

company solicited proxies from its shareholders in favor of the merger, it
had become too late for the court to remedy any disclosure violations).

136. See generally id. at 357-60.
137. Id. at 360 (citing In re Triarc Cos., 791 A.2d 872, 877 (Del. Ch. 2001);

William Meade Fletcher, 3 FLETCHER CYCLOPEDIA OF THE LAW OF CORPORA-

TIONS § 860.50 (West 2007)).
138. Id. (citing In re Staples, Inc. S'holder Litig.,792 A.2d 934, 960 (Del.

Ch. 2001) (footnotes omitted)).
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grant monetary or injunctive relief for disclosure violations in
connection with a proxy solicitation in favor of a merger three
years after that merger has been consummated and where
there is no evidence of a breach of the duty of loyalty or good
faith by the directors who authorized the disclosures."'139 Thus,
in Transkaryotic, the court did not specifically address whether
any of the alleged omissions were material; it simply stated
that, because the merger was long consummated, no relief was
available. 140

Globis v. Plumtree arose out of a merger consummated in
2005 between Plumtree Software, Inc. and BEA Systems,
Inc. 141 Along with several substantive issues with the work
product of the bankers, the disclosure claim was that the proxy
statement only stated that the bankers' fees were "customary
and partially contingent," but provided no details.1 42 While
noting that the merger was consummated three years earlier,
and recognizing the court's preference for injunction claims,
the court denied relief.143

The Countrywide case dealt with the acquisition of Coun-
trywide by Bank of America.144 An earlier suit seeking an in-
junction was settled, and now shareholders were seeking
money damages after the merger had closed.145 Because part
of the initial settlement had required additional disclosures, 146

the court rejected any additional disclosure claim at this
stage.'

47

Beyond strategic mergers, the court was no more hospita-
ble to disclosure claims post-closing. The Chancery court re-
jected disclosure allegations as part of a stock reclassification,
where calling for additional negative disclosure was seen as
sef-flagellation. 148 It did not intervene in Viacom's spinoff of

139. Id. at 362.
140. Id. at 357.
141. Globis Partners, L.P. v. Plumtree Software, Inc., No. 1577-VCP, 2007

WL 4292024, at *1 (Del. Ch. Nov. 30, 2007).
142. Id. at *13.
143. Id. at *1, *27.
144. In re Countrywide Corp. S'holders Litig., No. 3463-VCN, 2009 WL

846019, at *1 (Del. Ch. Mar. 31, 2009).
145. Id.
146. Id. at *3.
147. Id. at *14.
148. In the Gantler case, shareholders of First Niles Financial, Inc. sued the

directors for two decisions. First the board decided not to sell the company,
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Blockbuster, finding the claims for additional financial infor-
mation immaterial. 149 It rejected a claim relating to disclosure
relating to the operation of an oil and gas partnership, 150 and
it leaned heavily on the preference for injunctions when deny-
ing relief relating to a bankrupt company's earlier disclosures
of financial information. 15 1

C. The Lack of a Doctrinal Basis for the Distinction

One possibility is that the differing outcomes in the cases
are fully justified and explainable based on the different appli-
cable facts. There could be a coherent underlying theory that,
consistently applied, yields the results in all of the recent dis-
closure cases. However, there are three areas where the cases
are difficult to reconcile from a purely doctrinal point of view.
First, the Chancery court has been inconsistent in its treatment
of the materiality and need to disclose details of financial pro-
jections. Second, the court has not applied a consistent level of
scrutiny to the disclosure of bankers' fees. 152 Finally, there is

and second, the board decided to reclassify the shares. The disclosure claim
in this case relates to information not provided to shareholders prior to vot-
ing on the reclassification. The completeness of the disclosures is important
because, if the shareholder vote was fully informed, the action of the board
will have been ratified and their decision would receive business judgment
rule protection. The specific deficiencies alleged to be in the disclosure are a
poor discussion of sales process and omission of statements about the reclas-
sification that the court felt were matters of opinion, conclusory, or unsup-
ported by the record. Gander v. Stephens, No. 2392-VCP, 2008 WL 401124
(Del. Ch. Feb. 14, 2009).

149. Pfeffer v. Redstone, 965 A.2d 676 (Del. 2009) (dismissing all disclo-
sure allegations-statements regarding blockbusters operational cash flow,
the availability of a cash flow analysis, the determination of the exchange
ratio, and the composition of the special committee).

150. Brinckerhoff v. Tex. E. Prods. Pipeline Co., No. 2427-VCL, 2008 WL
4991281, at *1 (Del. Ch. Nov. 25, 2008) (finding, "[a]s to the disclosure
claims ... that the complaint fails to point to any material information that
was not already in the total mix or cured by the publication of subsequent
proxy materials").

151. Thornton v. Bernard Techs., Inc., No. 962-VCN, 2009 WL 426179, at
*4 (Del. Ch. Feb. 20, 2009) (holding that plaintiffs lack standing to seek
injunctive relief for disclosure violations, and such claims must be dis-
missed).

152. See infra Part II.C.2.
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some uncertainty as to when the court's "self-flagellation" doc-
trine applies in practice. 15 3

1. Inconsistent Treatment of Financial Projections

Historically, Delaware courts have determined that "stock-
holders are entitled to a fair summary of the substantive work
performed by the investment bankers upon whose advice the
recommendations of the board as to how to vote on a merger
or tender rely."1 54 The need for the summary is because "the
disclosure of the banker's 'fairness opinion' alone and without
more, provides stockholders with nothing other than a conclu-
sion, qualified by a gauze of protective language designed to
insulate the banker from liability. The real informative value
of the banker's work is not in its bottom line conclusion, but
in the valuation analysis that buttresses that result."155 At least
one commentator thinks that the amount and quality of disclo-
sure in this regard has been less than optimal.156

The question of whether and how financial projections
ought to be disclosed has been a prominent issue in a number
of recent cases. 157 In certain cases, this lack of disclosure has
not been a problem.1 58 In others, it has been sufficient
grounds for granting an injunction. 159 A further examination
of the details of these cases yields an unsatisfactory explana-
tion for the differing results based on purely doctrinal consid-

153. See infra Part II.C.3.
154. In re Pure Resources, Inc., S'holders Litig., 808 A.2d 421, 449 (Del.

Ch. 2002).
155. Id. at 449.
156. J. Robert Brown, Jr., Speaking with Complete Candor: Shareholder Ratifica-

tion and the Elimination of the Duty of Loyalty, 54 HASTINGS L.J. 641, 659 (2003)
(arguing that "Delaware courts consistently refuse to require disclosure of
material information in at least two critical circumstances. In the context of
mergers or sale of the business, the board may have information suggesting
alternative valuations to the one offered shareholders," and "Delaware
courts routinely characterize the information as immaterial, concluding that
suggestions of a higher price would only 'confuse' investors").

157. See Wayne County Employees' Ret. Sys. v. Corti, 954 A.2d 319 (Del.
Ch. 2008); In re Netsmart Techs., Inc., S'holders Litig., 924 A.2d 171 (Del.
Ch. 2007); In reTopps Co. S'holders Litig., 926 A.2d 58 (Del. Ch. 2007); In re
CheckFree Corp. S'holders Litig., No. 3193-CC, 2007 WL 3262188 (Del. Ch.
Nov. 1, 2007).

158. See Corti, 954 A.2d 319; CheckFree, 2007 WL 3262188.
159. See Netsmart, 924 A.2d 171; Topps, 926 A.2d 58.
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erations. However, viewing private equity transactions as recip-
ients of a higher degree of scrutiny helps to explain these doc-
trinal inconsistencies.

The cases where financial projections were at least partial
grounds for granting an injunction are Netsmart and Topps. In
Netsmart, the court found Netsmart needed to disclose two ad-
ditional years of internal financial projections.160 Although
Netsmart had disclosed three years of projections, the court
determined that five years were needed in order for sharehold-
ers to receive all material information. In Topps, the company
needed to disclose analytical changes made by Lehman, their
banker. The court felt this information was necessary in order
for shareholders to determine for themselves whether Lehman
"would manipulate its analyses to try to make the [private eq-
uity] offer look more attractive."'161

The cases where financial projections were dismissed as
immaterial are CheckFree and Corti. These disclosure allegations
were dismissed even though they contained issues similar to
transactions that had been enjoined only months before. In
CheckFee, the court allowed the vote to proceed when the com-
pany had withheld all management projections from the
shareholders. In contrast, the court in Netsmart enjoined the
merger because it had only disclosed three years of manage-
ment projections, when its bankers relied on five. Even though
Netsmart disclosed more information than CheckFree, Net-
smart's transaction was enjoined while CheckFree's was al-
lowed to proceed. 162 In Corti, Activision disclosed a seven
month old fairness opinion to its shareholders in connection
with seeking their approval of the transaction. The sharehold-
ers claimed that they were entitled to more recent information
that the board had seen and relied on.163 The court denied

160. See Netsmart, 924 A.2d at 202-03.
161. Topps, 926 A.2d at 76 (disclosing that the proxy statement discloses a

value range of $10.31 to $12.57 per share for the aggressive case, and the
adjusted case range was $8.76 to $10.16 per share, but that a mere month or
so beforehand, Lehman had made a detailed presentation to the Topps
board with an aggressive case of $10.64 to $12.99 and the moderate case of
$9.67 to $10.66).

162. CheckFree, 2007 WL 3262188, at *2.
163. See Corti, 954 A.2d at 332 (finding "the fact that the fairness opinion

was seven months old does not by itself render more current internal projec-
tions of the acquirer material").
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this request, even though it had required Topps to produce
similar material, and even though the publicly disclosed mate-
rial from Topps was much more current than that disclosed by
Activision. In both of these cases (both involving private equity
firms) where the court had underlying concern with the loy-
alty of the board, disclosure of financial projections was re-
quired. In the cases where the court had no such concern, the
cases were dismissed.

2. Inconsistent Treatment of Bankers' Fees

The treatment of bankers' fees follows a similar path to
that of financial projections. Crawford and Simonetti, two cases
where the court expresses concern over conflicts of interest,
the court enjoined transactions based on deficiencies in the
disclosure of bankers' fees. The court dismissed In re BEA Sys-
tems, Inc. and Globis, two cases without such concern, even
though their disclosure of bankers' fee arrangements is
sparser than the other two cases.

In Crawford, the court found a breach because Caremark
did not disclose the contingent nature of its bankers' fees. It
specifically found that "[w] here a public announcement of a
completed transaction is a prerequisite for receipt of fees,
those fees are naturally contingent upon initial approval of the
transaction. It follows then that where a significant portion of
bankers' fees rests upon initial approval of a particular transac-
tion, that condition must be specifically disclosed to the share-
holder." 164 Simonetti involved a proposed acquisition of a com-
pany called The TriZetto Group, Inc. by a private equity
firm.1 65 TriZetto's advisors, UBS, were getting a fee, plus pay-
ment of some notes it held in TriZetto as part of the transac-
tion. 166 TriZetto disclosed this fact but did not quantify the
amount of the note payments. The court held that a specific
quantification was required to provide shareholders with all
material information.1 67 In contrast, BEA disclosed only the
total fee it paid to Goldman Sachs and that the fee is at least in

164. La. Municipal Police Employees' Ret. Sys. v. Crawford, 918 A.2d 1172,
1191 (Del. Ch. 2007).

165. Simonetti v. Margolis, No. 3694-VCN, 2008 WL 5048692, at *1-2 (Del.
Ch. June 27, 2008).

166. Id. at *8.
167. Id. at *9.
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part contingent.168 It did not disclose how much was contin-
gent, or what contingency would trigger full payment, in con-
trast to the guidance given in Crawford. Regardless of this in-
consistency, the court found that the lack of disclosure of spe-
cifics was immaterial. 169 Globis disclosed even less about its fee
arrangement. It simply said that fees were "customary and par-
tially contingent." 170 Even with this little detail, the court did
not find that the omission was material and therefore war-
ranted an injunction. 171

3. Uncertainty About What Constitutes "Self-Fagellation"

The next element of potential inconsistency has to do
with the sometime-proclaimed doctrine of "self-flagellation."
Many Delaware courts have reiterated "the long-standing prin-
ciple that to comport with its fiduciary duty to disclose all ma-
terial facts, a board is not required to engage in self-flagella-
tion and draw legal conclusions implicating itself in a breach
of fiduciary duty from surrounding facts and circumstances
prior to formal adjudication of the matter.' 72 In circum-
stances where management has acted poorly, or has made sig-
nificant mistakes, courts have held that management does not
owe an affirmative duty to declare to the shareholders in a for-
mal document that they have made a mistake. 173

This concept has been used in recent cases, and again in-
consistently. For example, in Netsmart, the court required dis-
closure describing Netsmart's lack of effort to find a strategic
buyer.' 74 Also, in Lear, the court required disclosure of the
conflicted interest of the CEO. However, in the non-private
equity cases, the doctrine against self-flagellation is invoked,

168. See Transcript of Oral Argument at 96, In re BEA Sys., Inc. S'holder
Litig., C.A. No. 3298-VCL, 2008 WL 4693347 (Del. Ch. Mar. 26, 2008).

169. Id.
170. Globis Partners, L.P. v. Plumtree Software, Inc., No. 1577-VCP, 2007

WL 4292024, at *13 (Del. Ch. Nov. 30, 2007).
171. Id. at *12-14.
172. Stroud v. Grace, 606 A.2d 75, 84 n.1 (Del. 1992).
173. Brown, supra note 156, at 660 ("[C]ourts have consistently refused to

require disclosure of facts suggesting improper behavior or conflicts of inter-
est by management, characterizing them as unnecessary 'self-flagellation.'").

174. In re Netsmart Techs., Inc. S'holders Litig., 924 A.2d 171, 209 (Del.
Ch. 2007) ("Netsmart [must] at least disclose this judicial decision or other-
wise provide a fuller, more balanced description of the board's actions with
regard to the possibility of finding a strategic buyer.").
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and potentially embarrassing disclosures are deemed immate-
rial. In Gantler v. Stephens, the court found that a statement
describing the board's "careful deliberations," when in fact
none took place, was not a material misstatement.1 75 Similarly,
the court in Mercier can overlook obfuscation by the board in
rescheduling the shareholders meeting where the merger vote
occurred.176 The court granted none of these benefits of the
doubt in the earlier cases.

D. Why not Loyalty?

The last three subsections have argued that the Delaware
Chancery court has a concern with the ability of officers and
directors to live up to their fiduciary duty of loyalty in certain
transactions, usually but not always relating to private equity
buyers. Further, that when a court has this concern, it is sub-
stantially more likely to grant an injunction based not on loy-
alty, but rather on the fiduciary duty of disclosure. This section
addresses the simple question: why not just grant the injunc-
tion on loyalty grounds?177

The short answer is that the duty of loyalty doctrine is
much more developed than that of the duty of disclosure, and
it is not well suited to grant relief in these circumstances. First,

175. Gander v. Stephens, No. 2392-VCP, 2008 WL 401124, at *20 (Del. Ch.
Feb. 14, 2008) ("Plaintiffs argue the following statement is misleading,
'[a]fter careful deliberations, the board determined . . .' The Complaint al-
leges there was in fact little deliberation. Even assuming that allegation is
true, however, Plaintiffs have not shown the challenged statement to be ma-
terial.").

176. Mercier v. Inter-Tel (Del.), Inc., 929 A.2d 786, 820 (Del. Ch. 2007)
(stating that, while troubled by the coy nature of the press release reschedul-
ing the meeting, the court is not persuaded that the plaintiff has demon-
strated a reasonable probability of success).

177. This question recognizes that the fiduciary duty of disclosure is not
itself an independent duty, "but the application in a specific context of the
board's fiduciary duties of care, good faith, and loyalty." Malpiede v. Town-
son, 780 A.2d 1075, 1086 (Del. 2001). See Skeen v. Jo-Ann Stores, Inc., 750
A.2d 1170, 1172 (Del. 2000) ("Directors of Delaware corporations are fiduci-
aries who owe duties of due care, good faith and loyalty to the company and
its stockholders. The duty of disclosure is a specific formulation of those
general duties that applies when the corporation is seeking stockholder ac-
tion."). The more precise question that this part asks is: Why not grant the
injunction on substantive loyalty grounds, and correspondingly require a
remedy that addresses this substantive concern? But in the interests of brev-
ity and sanity, I will shorten this to: Why not loyalty?
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the conflict identified by the courts does not directly involve
board members, but rather officers. 178 Second, transactional
lawyers can structure deals to minimize the potential for these
issues to receive judicial scrutiny. Specifically, transactional
lawyers use two mechanisms to protect transactions from sub-
stantive review: independent committees of directors to nego-
tiate the transaction, 179 and "go-shop" clauses in the merger
agreement itself.180 Each of these measures makes it less likely
that a court will ever review the substance of the transaction in
question for a violation of the duty of loyalty, no matter what
other evidence the court unearths.

1. Deference Granted to Independent Directors and Special
Committees

The first problem with relying on loyalty relates to the na-
ture of the conflict itself. The conflict identified by the courts
is primarily between the interests of officers and shareholders,
although board members certainly can and have been in-
cluded with the officers. According to the structure of Dela-
ware corporate law, any conflict between an officer and the
shareholders can be absolved when the final decision is made
by independent directors. Unless a direct conflict is shown
with a director, the decision will get business judgment protec-
tion, or possibly complete exculpation. 181 In theory, this justifi-
cation for deference to board decision-making makes com-
plete sense. Unfortunately, in practice, courts continue to find
evidence that boards are acting in ways consistent with the bias
of management, and without independent factual justification
for their actions.'8 2 This concern over the actions of suppos-

178. See supra Part I.B.
179. See Sautter, supra note 70, at 538-42.
180. Id. at 557-58.
181. Wayne County Employees' Ret. Sys. v. Corti, No. 3534-CC, 2009 WL

2219260, at *9 (Del. Ch. July 24, 2009) ("[A] lthough plaintiff addresses the
issue by concluding that the alleged breaches of fiduciary duty based on in-
adequate disclosure constituted a breach of the duty of loyalty, the Com-
plaint fails to adequately plead facts that state a claim for damages that is not
barred by the provision in Activision's certificate that ... eliminates the per-
sonal liability of Activision's directors for monetary liability for breaches of
the duty of care. A mere conclusory allegation that the alleged disclosure
violations also constitute a violation of the duty of loyalty is not sufficient to
survive a motion to dismiss ...

182. See supra Part II.A.
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edly independent board members is not well addressed by the
current duty of loyalty doctrine.

To compound the deference given to board decisions,
most companies considering a bid form a special committee to
act on its behalf. These special committees are used in a vari-
ety of circumstances, and regularly receive deference from
Delaware courts, even in situations where other members of
the board have conflicts of interest. That same deference is
expected, and largely given, in these disclosure cases-even
though, again, the court has found their behavior wanting.

2. Go-Shops and Other Deal Protection Devices

Another way that transactional lawyers can protect a deal
from attack for breach of fiduciary duty is by including certain
terms in the contract consistent with those duties. In private
equity deals, one way to achieve this result is by including go-
shop clauses. A go-shop clause is a provision in an acquisition
agreement that allows the target to actively seek higher offers
for a defined period after the agreement is signed.18 3 If such
an offer is received, the target company is allowed to terminate
the original transaction and engage with the subsequent bid-
der. 

184

If a court is going to defer to a board's use of a go-shop
clause, it needs to be paired with relatively weak deal protec-
tion devices.1 85 Deal protection devices-including break up
fees, relatively strict limits on fiduciary outs, or material ad-
verse change clauses-make it more likely that the original
bidder will eventually consummate the transaction.1 86 This
combination of a go-shop clause plus weak deal protections
allows for a post-signing market check, a reassurance from the
marketplace that the original price offered is in fact an ade-
quate one.187 Courts do not simply accept this arrangement,

183. See Sautter, supra note 70, at 525.
184. In re Lear Corp. S'holder Litig., 926 A.2d 94, 104 (Del. Ch. 2007)

(noting that "the board decided that the go-shop structure of securing a firm
commitment to merge before soliciting others was the best solution to maxi-
mize shareholder value").

185. See Subramanian, supra note 70, at 736-40.
186. Id.
187. In re Netsmart Techs., Inc., 924 A.2d 171, 188 (Del. Ch. 2007)

("[C]oming to the conclusion not to try to approach a broader range of
bidders, the Special Committee relied in important part on the intuition
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but check each individual case to determine if a market check
is actually accomplished.'88 However, if a court does believe
that the market check happened, it will be very reluctant to
intervene. 8 9

III.

ASSESSING THE HEIGHTENED DUTy

Up to this point, this Article has shown the rise to promi-
nence of private equity transactions, the notice taken by the
Delaware Chancery court of the peculiar conflicts present in
these transactions, and the concomitant rise in the finding of
breaches of the fiduciary duty of disclosure in private equity
cases. When the private equity industry crashed and the court
started reviewing strategic mergers and other transactions, it
also started rejecting disclosure claims. The effect was to create
this heightened fiduciary duty of disclosure applied to private
equity deals.

Part III places these actions of the court in a broader con-
text. First, it recognizes that this use of disclosure is consistent
with Delaware's strategic use of indeterminacy to address pol-
icy concerns. However, this use of indeterminacy is distinct
from the dominant narrative of Delaware responding to the
SEC, and instead exemplifies Delaware courts responding to
events in the financial markets-first the rise of private equity,
then its collapse. Next, this Part highlights the most positive
aspect of Delaware's strategy-its modesty. By using disclosure
as its method of highlighting these conflicts, the court recog-
nizes that it can alert shareholders to this problem, and let

that, so long as the Merger Agreement contained a fiduciary out and did not
contain preclusive deal protections, other strategic or financial buyers with
an interest would seize on the public announcement of a Merger Agreement
as an invitation to make a topping bid.").

188. Id. at 197 (recognizing that the Special Committee "gave Netsmart
stockholders the chance for fatter fowl by including a fiduciary out and a
modest break up fee in the Merger Agreement. By that means, the board
enabled a post-signing, implicit market check .... The problem with this
argument is that it depends on the rote application of an approach typical of
large cap deals in a micro-cap environment").

189. Wayne County Employees' Ret. Sys. v. Corti, 954 A.2d 319, 331 (Del.
Ch. 2008) (finding that in a situation where, as here, "no other bidder has
emerged despite relatively mild deal protection devices, the plaintiff's show-
ing of a reasonable likelihood of success must be particularly strong").
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them choose for themselves whether to go forward. Finally,
this Part identifies two potential problems with the approach.
Relying on disclosures may under-enforce conflicts of interest,
and the alternating emphasis and the de-emphasis on disclo-
sure may misshape disclosure doctrine. As a prominent exam-
ple, it looks to recent contradictory Delaware pronouncements
on the desirability of injunctions.

A. Continued Strategic Use of Indeterminacy

Section II.D. demonstrated how the highly structured na-
ture of the fiduciary duty of loyalty limits its usefulness in ad-
dressing this new type of conflict. The doctrine for the duty of
disclosure is not nearly so well defined. There are certain doc-
trinal elements to the state law disclosure duty. "[D] irectors of
Delaware corporations are under a fiduciary duty to disclose
fully and fairly all material information within the board's con-
trol when it seeks shareholder action."1 90 In Skeen v. Jo'Ann
Stores, Inc., the court limited the amount of information re-
quired to be provided to shareholders, claiming that it is ac-
ceptable to omit information that is merely helpful or cumula-
tive to other information, and that the total amount of infor-
mation provided does not need to allow shareholders to make
an independent valuation. 19 1 Shortly thereafter, in In re Staples
Inc. Shareholders Litigation, the court announced its preference
for injunctive relief rather than awarding monetary dam-
ages, 19 2 and in Malpiede v. Townson the court confirmed that
the duty of disclosure was not an independent obligation of
the board but rather "the application in a specific context of
the board's fiduciary duties of care, good faith, and loyalty."' 19 3

In ADM, the court reined in the potential for monetary dam-
ages, refuting the allegation that Delaware's caselaw imposed a
rule of damages per se. 19 4 Finally, the court reinforced this
idea in In re j P. Morgan Chase & Co. Shareholders Litigation,
holding that a shareholder must prove that damages are logi-

190. Stroud v. Grace, 606 A.2d 75, 84 (Del. 1992).
191. 750 A.2d 1170, 1174 (Del. 2000).
192. 792 A.2d 934, 960 (Del. Ch. 2001).
193. 780 A.2d 1075, 1086 (Del. 2001).
194. In reTri-Star Pictures, Inc., Litig., 634 A.2d 319, 333 (Del. 1993) (sug-

gesting that Delaware's "law and policy have evolved into a virtual per se rule
of damages for breach of the fiduciary duty of disclosure").
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cally and reasonably related to the harm or injury for which
compensation is being awarded. 195 This was the state of affairs
at the beginning of 2007.

This doctrinal foundation leaves much room for interpre-
tation by the courts. Specifically, the fact-based materiality
standard requires that the court exercise its judgment to deter-
mine whether a reasonable shareholder would consider the in-
formation important. 196 Also, because of all of the information
that is now required to be provided to board members, there
are more opportunities to argue that certain information was
material and should have been disclosed. 197 This doctrinal
space, coupled with the proliferation of information provided
to directors, creates the indeterminacy that Delaware can use
strategically to pursue its policy aims. Here, the policy that the
Delaware courts are pursuing is to place shareholders on no-
tice of the particular conflicts inherent in private equity trans-
actions.

The concept of using indeterminacy as a strategy is a fa-
miliar one for Delaware. 198 No less of an expert than Delaware
Supreme Court ChiefJustice Myron Steele co-authored an arti-
cle explaining "the ability of state corporate law, especially in
Delaware, to alternate between lax and stringent regulation,
shifting between hard edged rules and fuzzy standards and be-
tween strong and weak interpretations of fiduciary con-
straints." 199 The authors find this ability valuable because it
"enables the states to generate a more subtle and effective

195. 906 A.2d 766, 773 (Del. 2006).
196. Delaware has adopted the federal standard for materiality. See, e.g., In

re Transkaryotic Therapies, Inc., 954 A.2d 346, 356 (Del. Ch. 2008).
197. Nadelle Grossman, Director Compliance with Elusive Fiduciary Duties in a

Climate of Corporate Governance Reform, 12 FORDHAMJ. CoRP. & FIN. L. 393, 458
(2007) ("[P]erhaps more significant, as companies implement enhanced in-
formation and reporting systems, they generate mountains of additional in-
formation about internal processes, plans, procedures and the like. Much of
this is reported to the audit committee. This greatly expands the definition
of information that is 'reasonably available' and that may need to be pro-
vided to stockholders when soliciting their approval.").

198. This is not the first time the court has used this technique. No less an
authority than a sitting justice of the Delaware Supreme court has acknowl-
edged using this same technique in reference to the duty of good faith.

199. SeanJ. Griffith & Myron T. Steele, On Corporate Law Federalism: Threat-
ening the Thaumatrope, 61 Bus. LAw. 1, 2 (2005)
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form of regulation than the federal pattern of enacting gov-
ernance mandates." 200

Another commentator who has recognized the benefits of
this sort of indeterminacy is Edward Rock. In his article, Saints
and Sinners: How Does Delaware Corporate Law Work?,201 he ar-
gues that Delaware courts use opinions to tell stories that artic-
ulate norms, and that those stories give context to otherwise
amorphous or underdeveloped concepts. 20 2 These stories can
be effective by putting actors on notice of behavior that is ex-
pected of them and by providing incentives for future actors to
internalize these norms.20 3 Not every commentator agrees with
the usefulness of this approach. Some recent scholarship has
been critical of indeterminacy. 20 4 Regardless of whether it is
considered a valuable tool or a hindrance to efficiency, it is
widely agreed that Delaware courts do use indeterminacy in a
strategic fashion.

Not only is it agreed that Delaware courts use indetermi-
nacy strategically, but disclosure has previously been identified
as an area where this dynamic occurs. In his article Delaware's
Disclosure: Moving the line of Federal-State Corporate Regulation,
Professor Robert Thompson reviewed the "Big Four" cases dis-
cussed in Part II.A. and argued that Delaware is now using dis-
closure strategically. 20 5 He determined that disclosure was a
particularly apt area for Delaware to expand into because
"only Delaware can provide protection of both disclosure and
the shareholders' substantive rights, giving Delaware a contin-
uing advantage as a lawgiver in resolving corporate govern-
ance disputes. '20 6 This use allows Delaware to "show a yoaking

200. Id.
201. Edward B. Rock, Saints and Sinners: How Does Delaware Corporate Law

Work?, 44 UCLA L. RE\,. 1009 (1997).
202. Id. at 1063.
203. Id. at 1053.
204. Carney & Shepherd, supra note 2, at 14 (noting that "recent com-

mentary sums up Delaware law's current situation as follows 'The law gov-
erning the responsibilities of directors has become so muddled that, incredi-
bly, one can't get a consistent answer to the most basic corporate law ques-
tion of how many fiduciary duties directors have-if you ask Delaware
lawyers, the answer can range anywhere from two to five"').

205. Id. at 168 (recognizing that by case law particularly visible since 2007,
Delaware courts have expanded the reach of Delaware law in corporate gov-
ernance via disclosure even in an age of growing federal regulation).

206. Id.
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of requirements of disclosure obligations and fiduciary duty as
part of an integrated approach to protect the role of share-
holders in corporate governance. '" 20 7 This combination allows
Delaware to lever its impact 208 by entering "the part of corpo-
rate governance that has been most visibly the federal govern-
ment's domain."209

While this Article agrees with Professor Thompson's con-
clusion that disclosure is being used strategically, it differs on
the purpose of this assertion. While the dominant narrative,210

including Thompson's, is that Delaware is responding to the
SEC, the courts are actually reacting to the private equity mar-
ket. The evidence that the SEC is the intended target begins
with the vulnerability of Delaware because it gives so much dis-
cretion to directors. 211 With discretion comes the ability to
make mistakes. With mistakes comes outside scrutiny, often
from the SEC. Also, disclosure is squarely within the ambit of
the SEC and only an ancillary concern of state fiduciary law.
For Delaware to make an incursion into this area is rationally
seen as aggressive. Finally, Delaware, unlike the SEC, can com-
bine its scrutiny of disclosure with its substantive review of di-
rector action. This combined emphasis can give Delaware a
comparative advantage. 21 2

While the jurisdictional competition rationale explains
the first four cases, it does less well explaining the next twelve.
The SEC has been very busy the last three years. Among many
other initiatives since mid-2007, the SEC has proposed direct
election of directors and so called "say on pay" provisions,

207. Id. at 187.
208. Id. at 183.
209. Id. at 168.
210. See, e.g., Carney & Shepherd, supra note 2, at 37 (arguing that the

recent disclosure cases "represent[s] Delaware's response to what Mark Roe
has characterized as Delaware's real competition-the federal govern-
ment").

211. See Thompson, supra note 2, at 178 (claiming that "Delaware puts a
premium on unfettered space for directors," leaving them "vulnerable to
cries for federal intervention when periodic financial crises reveal flaws in
the existing system").

212. See id. at 187 (recognizing that while "these deficiencies could be
brought under federal law as well as state law, Delaware has an advantage
because it alone, provides the law that insures not only that disclosure is
accurate, but also that the space for shareholder voting is protected against
encroachment by director or management action").
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both directly intruding into traditional state governance. 21 3 If
Delaware were reacting to the SEC, it would have continued its
assertive foray into the fiduciary duty of disclosure. However,
exactly the opposite happened. Beginning in August of 2007,
Delaware retreated from the disclosure space. Asserting that
Delaware was reacting to the private equity industry fits the
facts much better. When the private equity industry was boom-
ing, Delaware was alert and putting shareholders on notice of
potential conflicts. When private equity disappeared, so did
the scrutiny of alleged disclosure violations.

B. Benefit-Judicial Humility

A strategy of enjoining transactions based on disclosure
rather than loyalty violations is superior to one based directly
on the duty of loyalty in at least one respect-it relies on a
more modest conception of the judge's role and ability to as-
sess the ultimate wisdom of the proposed transaction. To un-
derstand why, contrast the current approach with one that re-
lies on loyalty. If a court were able to overcome the doctrinal
hurdles described in Part II.D., it could enjoin a transaction
based on a breach of the duty of loyalty. In order for that trans-
action to go forward, the target company would need to rem-
edy that breach. If the defect were a failure to seek out strate-
gic buyers, the target would need to re-open its search, possi-
bly losing its current deal, maybe even subjecting itself to
damages in the process. To require a corporation to engage in
that sort of activity is disruptive and imposes the business judg-
ment of the court onto the company.

In contrast, injunctions based on disclosure allow the
court to notify shareholders of the potential for conflict, and
then let them decide for themselves whether the transaction is
attractive. This ability to make a fully informed choice both
respects the traditional role of the board and empowers share-
holders, minimizing the need for judicial intervention. 214 In
essence, the court uses this approach to serve both goals of

213. See id.
214. Id. at 185 (arguing that, in the Caremark case, "appraisal and the abil-

ity of shareholders to vote in a fully informed manner permit shareholder
self help and temper the need for judicial intervention").
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notifying shareholders of a potential conflict and preserving
their choice to enter into this possibly flawed transaction.2 15

This intent is reflected in the opinions of the Chancery
court since 2007. In rejecting the terms of an injunction that
would require Netsmart to open a search for strategic buyers,
the court noted that it would be "hubristic... to take a risk of
that kind."216 Similarly, the Lear court recognized the high de-
gree of culpability that would call for an injunction of that
type. 217 In denying an injunction, the Mercier court spoke of
the risk of losing the current deal as a factor in its decision-
making.218 Finally, the Corti court explicitly weighed the signif-
icance of only one bidder coming forward as a factor against
enjoining the deal.21 9 If the potential buyer left because of the
injunction, the court would have contributed to taking away a
chance for shareholders to maximize their profit.

This humility is particularly apt in light of Rock's Saints
and Sinners thesis of Delaware law.2 20 Under that approach, the
value of the Delaware court's identification of a disclosure vio-
lation reaches beyond these four cases. Instead, it provides in-
struction for future participants in private equity transactions.
By highlighting the shortcomings of these boards, the Court
provides a roadmap for how future targets should behave, and

215. Thompson, supra note 2, at 186 (stating that "the Court was willing
... to let full disclosure and the vote [of the Netsmart shareholders] cure

any Revlon deficiencies," but "was unwilling to require a search for strategic
buyers where the delay would pose a risk that the existing buyer would walk
away or materially lower its bid").

216. In re Netsmart Techs., Inc. S'holders Litig., 924 A.2d 171, 209 (Del.
Ch. 2007) (asserting that it would be hubristic to take a risk of requiring a
search for strategic buyers and potentially allowing the current buyer to walk
for the Netsmart stockholders).

217. In re Lear Corp. S'holder Litig., 926 A.2d 94, 117-18 (Del. Ch. 2007)
(finding that the negotiation process, while not a disaster warranting an in-
junction, "is far from ideal and unnecessarily raises concerns about the in-
tegrity and skill of those trying to represent Lear's public investors").

218. Mercier v. Inter-tel (Del.), Inc., 929 A.2d 786, 820 (Del. Ch. 2007)
(concluding that "[rio risk non-consummation of the deal by issuing an in-

junction until the disclosure of information that is both ... irrelevant to the
economic merits of the merger and widely known would be imprudent").

219. Wayne County Employees' Ret. Sys. v. Corti, 954 A.2d 319, 331 (Del.
Ch. 2008) (arguing that "in a situation where, as here, no other bidder has
emerged despite relatively mild deal protection devices, the plaintiff's show-
ing of a reasonable likelihood of success must be particularly strong").

220. See supra notes 201-03.
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for how deficient transactions can be attacked. If the trend in
disclosure cases resembles those in other contexts, this hum-
ble approach can be particularly effective.221

C. Concerns

While there are advantages to using disclosure to address
conflict issues in private equity transactions, the practice also
raises concerns. The first is the potential in this approach for
under-enforcing conflicts of interest. If the intuition of the
courts is correct, and management is showing favoritism to pri-
vate equity bidders, it is not clear that simply disclosing this
bias provides an effective remedy. Second, capitalizing on in-
determinacy in law, and alternating between the aggressive
and passive use of disclosure, leads to confusing applications
of doctrine. As an example of this confusion, Part III.C.2. will
look specifically at Delaware's recent pronouncements on the
desirability of injunctions.

1. Under-Enforcing Conflicts of Interest

The indirect nature of the disclosure remedy opens it up
to the possibility of under-enforcing actual conflicts of interest.
Suppose, for example, that the Netsmart board did avoid stra-
tegic buyers because of an improper bias toward private equity
firms, and that a strategic buyer was willing to pay more than
the current offer for the firm. An injunction based on loyalty
grounds would likely discover this buyer, and the firm would
be sold at the higher price, to the benefit of shareholders. An
injunction based on disclosure is less likely to have this positive
effect.

There are several reasons that this is so. First, an injunc-
tion requiring an additional search for bidders will definitely
lead to such a search (or the total abandonment of the trans-
action), but a disclosure-based injunction does not necessarily
lead to any new prospects. 22 2 Second, the incentives of the
board and management still align strongly with the consum-
mation of the first deal. Shareholder incentives are more
mixed. Of course, they would prefer the highest price possi-
ble, so that incentivizes them to press for a thorough search.

221. Rock, supra note 201, at 1103-05.
222. Thompson, supra note 2, at 187.
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However, because of the diffuse and diversified nature of
share ownership, only the largest shareholders will have an ad-
equate financial motivation to pursue any strategy contrary to
management. Of that small group, they will need to weigh the
fact that a certain offer is already on the table, and there is a
risk involved with rejecting the certain offer for an uncertain
prospect of a greater payoff. Furthermore, the shareholders
do not have access to the very best information about the valu-
ation of the company or its prospects, the board and manage-
ment do. 223 Finally, the shareholders only have a limited time
to act. The combination of these factors makes it relatively un-
likely that a shareholder will press the management or board
to act differently, even if it is in their interests to do so. 224

2. (Mis)Shaping the Disclosure Doctrine

Indeterminacy, by definition, does not provide clear gui-
dance on permissible courses of action. While some see that as
a source of strength for Delaware law, others have forcefully
pointed out its weaknesses. 225 Firms look for certainty in carry-
ing out transactions, and the use of indeterminacy cuts against
this certainty.226 Delaware's use of disclosure is no exception
to this dynamic, and this ambiguity has been seen in many ar-
eas. Several of these have been discussed in Part II.C., and this
Part will focus on yet another instance of this ambiguity, the
development of the doctrine on the desirability of injunctions.
This Part will describe the history of injunctions under Dela-
ware disclosure law, note the recent shift in the Chancery
court strongly in favor of the injunction remedy, and the re-
sponse by the Delaware Supreme Court, keeping alive dam-
ages actions in the disclosure setting. This shifting complicates
the planning process of corporations, and makes it more diffi-
cult to understand the relevant legal consequences of their ac-
tions.

223. Brown, supra note 156, at 659 (stating that in the context of mergers
the board may have information suggesting alternative valuations).

224. But see Rock, supra note 201 at 1053 (claiming that the persuasive
function of Delaware opinions can also work upon that very transaction, and
is not solely useful in signaling future market participants).

225. See generally, William J. Carney & George B. Shepherd, The Mystery of
Delaware Law's Continuing Success, 2009 ILL. L. REv. 1 (2009).

226. Id.
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The history of Delaware's position on injunctions has
changed considerably over time. Early on in the development
of the doctrine, there was a preference for damage awards,
with one case going so far as to state that Delaware had a "per
se rule of damages" for breach of the fiduciary duty of disclo-
sure.227 The court retreated from this claim, noting that the
disclosure violation must result in harm in order for damages
to be available. 228 Delaware has further refined the ability to
collect damages, requiring a showing that any damages re-
quested are both logically and reasonably related to the al-
leged harm. 2290 Only in this decade did the court begin to as-
sert its preference for injunctions as a remedy for disclosure
violations. 230

Once the Delaware courts started denying injunctions,
the preference in favor of the injunction remedy has ex-

227. See Lawrence A. Hammernesh, Calling Off the Lynch Mob: The Corpo-
rate Director's Fiduciary Disclosure Duty, 49 VAND. L. Rev. 1087, 1095 (1996)
(finding that "in Delaware existing law and policy have evolved into a virtual
per se rule of damages for the breach of the fiduciary duty of disclosure," but
also "one may be skeptical that a court would follow the language of the
Delaware cases to this logical end"); Jack B. Jacobs, The Fiduciary Duty of Dis-
closure After Dabit, 2 J. Bus. & TECH. L. 391, 397 (2007) (finding that "in
TriStar... the Delaware Supreme Court stated that no reliance on the mis-
disclosure is required to establish liability for breach of the fiduciary duty of
disclosure. Nor was proof of actual damages required because 'existing law
and policy [had] evolved into a virtual per se rule of damages for breach of
the fiduciary duty of disclosure"').

228. Loudon v. Archer-Daniels-Midland Co., 700 A.2d 135, 141-42 (Del.
1997). See alsoJacobs, supra note 227, at 398 (stating "in Loudon v. Archer-
Daniels-Midland, the court essentially retracted [Zirn's] suggestion that nomi-
nal damages are always recoverable where a disclosure violation is estab-
lished, and also limited the reach of Ti Star to cases involving similar facts,"
and inJP Morgan in 2006, "the Delaware Supreme Court held that a violation
of the duty of disclosure will not entitle shareholders to recover compensa-
tory damages unless the shareholders show that the disclosure violation re-
sulted in specific economic harm to them").

229. In reJ.P. Morgan Chase & Co. S'holder Litig., 906 A.2d 766, 773 (Del.
2006).

230. In re Staples, Inc. S'holders Litig., 792 A.2d 934, 960 (Del. Ch. 2001)
(finding that "it is appropriate for the court to address material disclosure
problems through the issuance of a preliminary injunction that persists until
the problems are corrected," and that "[a] n injunctive remedy of that nature
specifically vindicates the stockholder right at issue-the right to receive fair
disclosure of the material facts necessary to cast a fully informed vote-in a
manner that later monetary damages cannot and is therefore the preferred
remedy, where practicable").
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panded considerably, with language suggesting it should be
the exclusive recourse for disclosure violations. At least four
cases since the fall of 2007 have relied heavily on the lack of
availability of an injunction for dismissing a claim entirely.23 1

The case that contains the clearest and strongest statements in
favor of injunctions is In re Transkaryotic Therapies, Inc. It begins
with a relatively uncontroversial statement about the benefits
of injunctions.23 2 However, it then notes that "[t]he corollary
to this point, however, is that once this irreparable harm has
occurred-i.e., when shareholders have voted without com-
plete and accurate information-it is, by definition, too late to
remedy the harm."233 The implication of this, according to the
court is that "[b] ecause a disclosure violation results in irrepa-
rable harm and because this court can no longer provide the
equitable cure for such harm, I grant the Individual Defend-
ants' motions for summary judgment with respect to the dis-
closure claims. I hold that this court cannot grant monetary or
injunctive relief for disclosure violations in connection with a
proxy solicitation in favor of a merger three years after the
merger has been consummated and where there is no evi-

231. See Globis Partners, L.P. v. Plumtree Software, Inc., No. 1577-VCP,
2007 WL 4292024, at *10 (Del. Ch. Nov. 30, 2007) (noting that "Delaware
courts have stated a preference for having this type of proxy-related disclo-
sure claim brought as one for a preliminary injunction before the share-
holder vote, as opposed to many months after," and that "[t]his preference
stems from the inherent difficulties in fashioning an appropriate remedy for
disclosure violations significantly after the fact"); Thornton v. Bernard
Techs., Inc., No. 962-VCN, 2009 WL 426179, at *5 (Del. Ch. Feb. 20, 2009)
(claiming that "[a]lthough Plaintiffs' disclosure claims to some extent may
be direct, unless they show some separate, individual harm those claims are
not directly compensable. To hold otherwise would allow Plaintiffs a damage
award for the same harm and, presumably, in the same amount, that the
Company suffered") (emphasis omitted); In re Countrywide Corp. S'holders
Litig., No. 3464-VCN, 2009 WL 846019, at *14 (Del. Ch. Mar. 31, 2009)
("Turning to the disclosure claims found in the Delaware Complaint, they
too are weak and would likely not support a money damages award now that
the merger has closed."); In re Transkaryotic Therapies, Inc., 954 A.2d 346,
350 (Del. Ch. 2008) (holding that "[o]ver three years have passed since the
Company solicited proxies from its shareholders in favor of the merger, and
it is now too late for the Court to remedy any disclosure violations").

232. Transkaryotic, 954 A.2d at 360 (stating that Delaware cases recognize
that "it is appropriate for the court to address material disclosure problems
through the issuance of a preliminary injunction that persists until the
problems are corrected").

233. Id. at 361.
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dence of a breach of the duty of loyalty or good faith by the
directors who authorized the disclosure." 23 4 The desire of the
Delaware courts to dismiss the claim in this case led to very
strong wording regarding not only the preference for injunc-
tions, but also the possible lack of any remedy in situations
where the harm had already been inflicted.

The Delaware Supreme Court has pushed back against
this stance, recently allowing two disclosure-related damages
cases to proceed.First, in Gantler v. Stephens, the Delaware Su-
preme Court reversed an earlier Chancery court decision, al-
lowing a breach of duty claim to proceed, including a breach
of the disclosure duty.2 35 The case revolved around the reclas-
sification of shares, an event which happened years earlier.236

In allowing the disclosure claim to proceed, the Delaware Su-
preme Court not only announced its concern that the reclas-
sification was tainted with conflict, but also implicitly rebuked
the Chancery court for suggesting that damages were not avail-
able in disclosure cases, only injunctions.

Even more recently, the Delaware Supreme Court allowed
a damages claim to proceed in connection with alleged disclo-
sure violations in a short form merger.237 This case is a stark
test of whether damages are available after the fact, because no
disclosures are required to be made until after the event has
occurred. There is no possibility for an injunction. However,
in this case, the court did provide the shareholders with a dam-

234. Id. at 362. The court also makes a good point about exculpation pro-
visions in the process - "Because plaintiff's disclosure claims are based on a
failure to disclose behavior plaintiffs incorrectly label as disloyal, any disclo-
sure violation would implicate only the duty of care and would, therefore,
not lead to the imposition of monetary damages." Id. at 363.

235. Gantler v. Stephens, No. 2392-VCP, 2008 WL 401124, at *20 (Del. Ch.
2008) (concluding that the proxy disclosures concerning the board's delib-
erations about the First Place bid were materially misleading); id. at *22-23
(finding that a reasonable shareholder would likely find significant-in-
deed, reassuring-a representation by a conflicted Board that the Reclassifi-
cation was superior to a potential merger which, after "careful delibera-
tions," the Board had "carefully considered" and rejected).

236. See id. at *11.
237. Berger v. Pubco Corp., 976 A.2d 132, 133 (Del. 2009) (noting that

"[t]he Court of Chancery held that because the notice of merger did not
disclose those material facts, the minority shareholders were entitled to a
'quasi-appraisal" remedy ... ).
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ages remedy.23 8 Because the company made such a meager
showing to the shareholders, the court allowed what it called a
"quasi-appraisal" remedy. 239 These two cases show that, regard-
less of the rhetoric that characterized the recent spate of in-
junction denials, damages are still a viable remedy for disclo-
sure violations in Delaware.

CONCLUSION

The fiduciary duty of disclosure has recently increased in
prominence in Delaware. In the first half of 2007, it was used
as the basis for enjoining four transactions. This new notoriety
inspired commentators to predict the growth of reliance on
the disclosure duty in Delaware. However, this growth never
materialized.

This Article explains the phenomenon of the rise and fall
of the fiduciary duty of disclosure in Delaware. It describes
that the Delaware Chancery Court is using the disclosure duty
to alert shareholders to potential conflicts of interest in private
equity transactions. When private equity transactions were
prevalent in early 2007, the court granted several injunctions.
Once the industry collapsed, the court pulled back from this
earlier assertiveness.

This Article also assesses the significance of Delaware's
strategy. It explains that linking disclosure to private equity in
this manner is consistent with Delaware's use of indeterminacy
in response to policy concerns. The disclosure/private equity
link provides a better fit for the facts of the situation than ex-

238. See id. at 134 (holding that "the minority shareholders become enti-
tled to participate in a "quasi-appraisal" class action to recover the difference
between "fair value" and the merger price without having to "opt in" to that
proceeding or to escrow any merger proceeds that they received").

239. Id. at 135 ("[T] he Court of Chancery found that except for the finan-
cial statements, the disclosures in the Notice provided no significant detail.
For example, the description of the company comprised only five sentences,
one of which vaguely stated that '[t] he Company owns other income produc-
ing assets.' No disclosures relating to the company's plans or prospects were
made, nor was there any meaningful discussion of Pubco's actual operations
or disclosure of its finances by division or line of business ... Finally, the
Notice contained no disclosure of how Kanner had determined the $20 per
share merger price that he unilaterally had set."); id. at 4 ("The court found
two separate disclosure violations. The first . . .the wrong version of the
appraisal statute had been attached . . .The second . . .the Notice did not
disclose how Kanner set the $20 per share price.").
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plaining the actions as an instance of jurisdictional competi-
tion with the SEC. Also, only requiring remedial disclosure is a
more humble and less intrusive response than requiring sub-
stantive measures to remedy these potential conflicts. How-
ever, this modest method carries the risks of under-enforcing
the prohibition on conflicts of interest and misshaping Dela-
ware disclosure doctrine.
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