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INTRODUCTION

On May 14, 2018, the U.S. Supreme Court held in Murphy
v. National Collegiate Athletic Ass’n that the Professional and Am-
ateur Sports Protection Act (“PASPA”) violated the Tenth
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Amendment of the U.S. Constitution, and thus the U.S. gov-
ernment may not use PASPA to prevent states from legalizing
commercial sports gambling.1 In anticipation of this ruling,
five U.S. states have already passed new laws to legalize and
regulate sports gambling.2 Meanwhile, fifteen states currently
have sports gambling bills pending before their state legisla-
tures.3

In many instances, these new sports gambling laws would
include the payment of a “tax” or “royalty” that transfers some
gambling-related revenues from the newly licensed sports-gam-
bling operators to U.S. commercial sports leagues.4 These pay-
ments, which have sometimes been described as “integrity
fees,” are explained by state legislators as arising from the pur-
ported use of commercial sports leagues’ intellectual property
rights in state-sponsored sports gambling.5 Nevertheless, the

1. Murphy v. NCAA, 138 S. Ct. 1461 (2018).
2. See Legal Sports Betting Legislation Tracker — Betting Bills and Information

Tracker for USA, SPORTSHANDLE, https://sportshandle.com/legal-betting-legis
lation-tracker (last visited May 16, 2018) (referencing Mississippi, New
Jersey, Pennsylvania, Rhode Island, and West Virginia as the five states to
have already legalized some form of sports gambling, pending certain bu-
reaucratic approvals). In addition, the Professional and Amateur Sports Pro-
tection Act had already included a carve-out that had allowed for certain
forms of sports betting in four states that had allowed these activities before
the bill’s 1992 passing: Delaware, Montana, Nevada, and Oregon. See NCAA
v. Governor of New Jersey, 730 F.3d 208, 215 (3d Cir. 2013).

3. See Legal Sports Betting Legislation Tracker], supra note 2 (listing these
fifteen additional states as the following: California; Connecticut; Hawaii; Il-
linois; Iowa; Kansas; Kentucky; Louisiana; Maryland; Michigan; Missouri;
New York; Ohio; Oklahoma; South Carolina).

4. Sports Betting Integrity Fee, LEGAL SPORTS REP., https://www.legalsports
report.com/integrity-fee (last visited May 21, 2018). See also Legal Sports Bet-
ting Legislation Tracker, supra note 2 (referencing an “integrity fee” in both
the house version of the Indiana state bill as well as in one of the proposed
Illinois bills). As an interesting aside, in Nevada, where regulated sports wa-
gering has legally occurred since 1949, the state has never paid any integrity
fee to the leagues whatsoever. See Jennifer Roberts, With the Supreme Court’s
Pending Sports Gambling Decision, States Are Already Prepping for Legalization,
THE CONVERSATION (Apr. 27, 2018), https://theconversation.com/with-the-
supreme-courts-pending-sports-gambling-decision-states-are-already-prep
ping-for-legalization-95360.

5. See Eric Ramsey, Lawmaker Who Pushed Back on Sports Betting Integrity
Fee Tried to Add It to Connecticut Bill, LEGAL SPORTS REP. (May 10, 2018),
https://www.legalsportsreport.com/20260/integrity-fee-connecticut-sports-
betting-bill (noting that the National Basketball Association’s legal counsel
compared the integrity fee to a “royalty” and used the term “intellectual
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claim that state-sponsored sports gambling would infringe
upon commercial sports leagues’ intellectual property rights
is, in earnest, dubious.

This article explains that state-sponsored sports gambling
is unlikely to infringe upon the intellectual property rights of
U.S. commercial sports leagues, and thus there is no bona fide
reason for state legislatures to mandate the payment of “integ-
rity fees” from state-licensed sports gambling operators to the
U.S. commercial sports leagues. Part I of this article explores
how federal intellectual property laws (patent, copyright, and
trademark) apply, if at all, in the context of state-sponsored
sports gambling. Part II then looks at how two additional state
intellectual property laws (the “right of publicity” and the “hot
news” doctrine) would apply, if at all, in this same context.

I.
WHY STATE-SPONSORED SPORTS GAMBLING DOES NOT INFRINGE

UPON SPORTS LEAGUES’ FEDERAL INTELLECTUAL

PROPERTY RIGHTS

When commercial sports leagues purport to have an intel-
lectual property right in state-sponsored sports gambling, it is
difficult to recognize the specific nature of their claim.6 Under
federal law, there are three primary forms of intellectual prop-
erty rights that U.S. commercial sports leagues theoretically
may possess—patents, copyrights, and trademarks.7 Neverthe-

property right”); Matt Rybaltowski, Adam Silver Touts Virtues of NBA’s Intellec-
tual Property in Support of 1% Gambling Integrity Fee, FORBES (Feb. 18, 2018),
https://www.forbes.com/sites/mattrybaltowski/2018/02/18/adam-silver-
touts-virtues-of-nbas-intellectual-property-in-support-of-1-gambling-integrity-
fee/#2f51c0be2f19 (“Citing the extraordinary value of the league’s intellec-
tual property, NBA commissioner Adam Silver argued Saturday that the asso-
ciation should receive a controversial royalty from gaming operators . . . .”).

6. See John Holden, Making Sense of Pro Sports Leagues’ Search for Sports
Betting Data Fees, LEGAL SPORTS REP., https://www.legalsportsreport.com/
21245/search-for-sports-betting-fees (last visited Oct. 19, 2018) (calling into
doubt whether the U.S. commercial sports leagues have any specific intellec-
tual property right that could give rise to an argument for the payment of
integrity fees).

7. See Trademark, Patent, or Copyright?, U.S. PAT. & TRADEMARK OFF.,
https://www.uspto.gov/trademarks-getting-started/trademark-basics/trade
mark-patent-or-copyright (last visited May 16, 2018). See also Holden, supra
note 6 (referencing these same three forms of federal intellectual property
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less, state-sponsored sports gambling operators do not infringe
upon any of these rights.

A. Patent Law
Patent law is the body of intellectual property law that

serves to provide exclusive rights, for a period of time, to those
who develop technological innovations.8 The underlying prin-
ciple behind patent protection arises from Article 1, Section 8
of the U.S. Constitution, which grants the U.S. government
power “[t]o promote the Progress of Science and useful Arts,
by securing for limited Times to Authors and Inventors the
exclusive Right to their respective Writings and Discoveries.”9

To determine whether the U.S. commercial sports leagues
enjoy patent protection related to state-sponsored sports gam-
bling, one would need to search the U.S. Patent and Trade-
mark Office database for patents held by the U.S. commercial
sports leagues.10 Having conducted such a search, it appears
that the U.S. commercial sports leagues possess live patents for
the ornamental design of baseball helmets, as well as patents
for sports broadcasting technology and digital replay technol-
ogy.11 However, the U.S. commercial sports leagues do not

protection along with a discussion of potential state law protection of trade
secrets).

8. See Marc Edelman, A Short Treatise on Fantasy Sports and the Law: How
America Regulates its New National Pastime, 3 HARV. J. SPORTS & ENT. L. 38–39
(2012) (citing What is a Patent?, U.S. PAT. & TRADEMARK OFF., http://www
.uspto.gov/patents/index.jsp (last visited Oct. 21, 2018)).

9. U.S. CONST. art. I, § 8, cl. 8.
10. See Published Patent Application Access and Status Information Sheet for

Members of the Public, U.S. PAT. & TRADEMARK OFF., https://www.uspto.gov/
patents-application-process/patent-search/published-patent-application-ac
cess-and-status-information (last visited Nov. 14, 2018).

11. A “Quick Search” on the U.S. Patent and Trademark Office website,
searching for, as applicants, “Major League Baseball,” “MLB,” “National Bas-
ketball Association,” “NBA,” “National Football League,” “NFL,” “National
Hockey League,” and “NHL” turns up only the following patents related to
the U.S. professional sports leagues: (1) a patent held by Major League Base-
ball Properties on the ornamental design for protective headgear; (2) a pat-
ent held by MLB Advanced Media that related to blocking the retransmis-
sion of certain content; (3) a patent held by MLB Advanced Media on syn-
chronous and multi-sourced audio and video broadcast; and (4) a patent
held by NFL Enterprises on is video replay system and methods. See USPTO
Patent Full-Text and Image Database, U.S. PAT. & TRADEMARK OFF., http://patft
.uspto.gov/netahtml/PTO/search-bool.html (last visited Nov. 14, 2018).



2018] IP RIGHTS TO SPORTS GAMBLING PROCEEDS 5

have any patent rights applicable to sports gambling.12 Thus,
the U.S. commercial sports leagues cannot state a good faith
claim in favor of receiving sports gambling “integrity fees”
based upon federal patent law.

B. Copyright Law
Copyright law similarly arises from Article 1, Section 8 of

the U.S. Constitution.13  However, whereas a patent protects
technological innovation, a copyright protects artistic con-
tent.14 To obtain copyright protection, an author must pro-
duce an “original work of authorship” in a fixed, “tangible me-
dium of expression.”15 To constitute an “original work of au-
thorship,” the work must contain more than just “facts, ideas,
systems, or methods of operations.”16 As the U.S. Supreme
Court explained in Feist Publications Inc. v. Rural Telephone Ser-
vice Co., it is the element of originality, and not merely time
and effort extinguished, that “is the touchstone of copyright
protection . . . .”17

With this distinction in mind, U.S. commercial sports
leagues cannot reasonably claim a copyright over game statis-
tics as a means to justify the mandated payment of an “integ-
rity fee.”18 The mere compilation of sports statistics is simply a
collection of facts, which in themselves are not likely protect-
able under copyright law.19 As long as individuals are tabulat-

12. See generally supra note 11 and accompanying text (noting that the
“Quick Search” did not turn up any patents filed by the aforementioned
applicants that reference gambling or gambling-related activities).

13. U.S. CONST. art. I, § 8, cl. 8.
14. Edelman, supra note 8.
15. Copyright in General (FAQ), U.S. COPYRIGHT OFF., http://www.copy

right.gov/help/faq/faq-general.html (last visited Nov. 14, 2018).
16. Id. See also Int’l News Serv. v. Associated Press, 248 U.S. 215, 234–35

(1918) (discussing that federal copyright law does not extend to the news
itself).

17. Feist Publ’n Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 345, 359–60
(1991) (further explaining that “[o]riginal, as the term is used in copyright,
means only that the work was independently created by the author (as op-
posed to copied from other works), and that it possesses at least some mini-
mal degree of creativity”).

18. See, e.g., id.; supra note 5 and accompanying text.
19. See id. Although some readers may point to the U.S. Supreme Court’s

1985 decision in Harper & Row Publishers, Inc. v. Nation Enterprises in support
of the position that “[c]reation of a nonfiction work, even a compilation of
pure fact, entails originality,” there is a strong argument that the mere col-
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ing their own statistics based on what they observe from live or
televised sporting contests, and not relying upon statistical
spreadsheets that are produced by the sports leagues them-
selves, there is no “selection or arrangement” of these statistics
by the U.S. commercial sports leagues that would extend into
the range of activities that would even potentially warrant cop-
yright protection.20

Furthermore, the underlying sporting events that lead to
the generation of sports statistics are unlikely to constitute
“works of authorship” as a matter of copyright law because in-
game sports activities are unscripted, and thus, “authorless”
creations.21 For this reason, even if one were to conclude that

lection of data based on an actual event does not constitute any “originality”
whatsoever. Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S. 539,
547 (1985). See also Feist Publ’n Inc., 499 U.S. at 344 (“That there can be no
valid copyright in facts is universally understood.”); id. at 349 (“Where the
compilation author adds no written expression but rather lets the facts speak
for themselves, the expressive element is more elusive.”). Indeed, as the U.S.
Supreme Court subsequently clarified in Feist Publications Inc., “[i]n Harper &
Row . . . [the Court] explained that President Ford could not prevent others
from copying bare historical facts from his autobiography, but that he could
prevent others from copying his ‘subjective descriptions and portraits of
public figures.’” Id. at 348 (internal citations omitted).

20. See Feist Publ’n Inc., 499 U.S. at 348 (explaining the distinction be-
tween mere facts and the form of factual compilations that would entail at
least a minimum degree of creativity in the arrangement of data).

21. Edelman, supra note 8. See also Feist Publ’n Inc., 499 U.S. at 350 (“No
author may copyright facts or ideas. The copyright is limited to those aspects
of the work—termed expression—that display the stamp of the author’s
originality.”) (internal citations and quotations omitted). Separate and apart
from the mere factual nature of game results and statistical data, a sporting
event itself furthermore is unlikely to constitute a work of “authorship.” Al-
though the U.S. Supreme Court has never precisely addressed this issue, the
U.S. Court of Appeals for the Second Circuit came extraordinarily close in
National Basketball Ass’n v. Motorola, when it explained that data arising from
sporting events “do not fall within the subject matter of federal copyright
protection” because “[u]nlike movies, plays, television programs, or operas,
athletic events are competitive and have no underlying script.” Nat’l Basket-
ball Ass’n v. Motorola, Inc., 105 F.3d 841, 846 (2d Cir. 1997). The court
further proceeds to explain that “[w]hat[ever] ‘authorship’ there is in a
sports event, moreover, must be open to copying by competitors if fans are
to be attracted,” given that “[i]f the inventor of the T-formation in football
had been able to copyright it, the sport might have come to an end instead
of prospering.” Id. Moreover, two of the nation’s leading experts on copy-
right law—Melville Nimmer and David Nimmer—seem to take a similar po-
sition in their seminal treatise on copyright law. MELVILLE B. NIMMER &
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movie publishers enjoy some form of copyright protection
over statistics pertaining to the number of baskets made by
Woody Harrelson’s character Billy Hoyle in the 1992 movie,
White Men Can’t Jump (a conclusion that in itself may be dubi-
ous), the National Basketball Association still would not enjoy
any copyright protection over statistics related to the number
of points scored by LeBron James, Kevin Durant, or Stephen
Curry in the unscripted 2018 NBA Finals.22 Indeed, it is the
very feature of “outcome uncertainty”—the same feature that
makes the purchase of commercial sports tickets so desirable
to fans—that also prevents these same sports leagues from us-
ing copyright law to control the independent collection and
dissemination of their game results and individual player statis-
tics.23

C. Trademark Law
Trademark law, meanwhile, provides intellectual property

protection to brand identifiers for the purpose of allowing
both individuals and companies to “develop and control the
goodwill associated with a given product.”24 A federal action
for trademark infringement accrues under Section 32(1) of

DAVID NIMMER, NIMMER ON COPYRIGHT §2.09[F] (1996) (explaining that
even if commercial sporting events were subject to copyright law, there are
such a wide range of parties that can purport to be the proper copyright
owners—“arguably include the league, the teams, the athletes, umpires, sta-
dium worker, and even fans, who all contribute to the work” (quoting Nat’l
Basketball Ass’n, 105 F.3d at 846)). The lack of copyright protection for un-
derlying sporting events and their data, of course, can be differentiated from
the radio, television and Internet recording of game broadcasts, which are
subject to copyright protection. See Nat’l Basketball Ass’n, 105 F.3d at 846–47.

22. See generally supra note 21 and accompanying text. See also White Men
Can’t Jump, IMDB, https://www.imdb.com/title/tt0105812 (last visited June
25, 2018) (providing the synopsis and characters in the hit 1992 movie White
Men Can’t Jump).

23. See SCOTT R. ROSNER & KENNETH SHROPSHIRE, THE BUSINESS OF

SPORTS 146 (Jones & Bartlett Learning 2d ed. 2011) (discussing the notion
of “outcome uncertainty”).

24. Mark A. Kahn, May the Best Merchandise Win: The Law of Non-Trademark
Uses of Sports Logos, 14 MARQ. SPORTS L. REV. 283, 284 (2014). See also
Edelman, supra note 8; New Kids on the Block v. News America Publ’g, Inc.,
971 F.2d 302, 305 (9th Cir. 1992) (“Since at least the middle ages, trade-
marks have served primarily to identify the source of goods and services, to
facilitate the tracing of false or defective wares and the punishment of of-
fending craftsm[e]n.”) (internal citations and quotations omitted).
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the Lanham Act, where “a person uses (1) any reproduc-
tion . . . of a mark; (2) without the registrant’s consent; (3) in
commerce; (4) in connection with the sale, offering for sale,
distribution or advertising of any goods; (5) where such use is
likely to cause confusion, or to cause mistake or to deceive.”25

In addition, some courts have held that “even absent the ele-
ment of confusion, the Lanham Act prevents both individuals
and businesses from capitalizing on the goodwill of another’s
trademark.”26

As previously explained in A Short Treatise on Fantasy Sports
and the Law, “[s]ports teams have been one of the more suc-
cessful parties at using the courts to prevent the misappropria-
tion of the goodwill of their marks.”27 For example, in Boston
Professional Hockey Ass’n v. Dallas Cap and Emblem Manufactur-
ing, the National Hockey League’s teams “convinced the U.S.
Court of Appeals for the Fifth Circuit that the court should
award trademark protection against the unauthorized use of
their logos on sportswear apparel, even though consumers
were not necessarily confused about the apparel’s source or
origin.”28 In that case, “the court concluded that trademark
protection extends to the need to protect the major commer-
cial value of sports teams’ emblems, which is derived from the
efforts of the teams.”29

Nevertheless, even when applying a more expansive inter-
pretation of trademark law, trademark protection still rarely
extends to the use of another’s word mark for purposes of
non-commercial speech because, in balancing trademark
rights against the First Amendment, “the Lanham Act permits
one to employ the words of a . . . trademark in their descrip-
tive sense” to explain the function of one’s own goods.30 Such

25. Bos. Prof’l Hockey Ass’n v. Dallas Cap & Emblem Mfg. Inc., 510 F.2d
1004, 1009–10 (5th Cir. 1975).

26. Edelman, supra note 8 (citing Boston Prof’l Hockey Ass’n, 510 F.2d at
1012–13).

27. Id.
28. Id. at 41 (internal citations and quotations omitted).
29. Id. (internal citations and quotations omitted).
30. Vanessa P. Rollins, Trademark Fair Use: Braun® Versus the Bunny, 13

MARQ. INTELL. PROP. L. REV. 285, 292 (2009).
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a right to use another’s word mark in such a descriptive sense
is often referred to as “descriptive fair use.”31

Moreover, a close corollary to the principle of “descriptive
fair use” is the principle of “nominative fair use,” which per-
mits one to use the trademark of another to describe or iden-
tify the trademark holder’s goods in a manner that facilitates
clear and concise communication.32  Where a party uses a
trademarked name to describe another company’s product or
service (as opposed to its own), the allegedly infringing party is
entitled to a “nominative fair use” defense, so long as three
conditions are met: the product or service in question is not
readily identifiable without use of the trademark; only so
much of the mark is used as reasonably necessary to identify
the product; and the user does nothing that would suggest a
sponsorship or endorsement.33 For example, the principle of
nominative fair use “allows as salesperson to describe a Tif-
fany® lamp, rather than a lamp from a prestigious New York
company where Audrey Hepburn once liked to breakfast.”34

When properly advised, sports gambling operators’ use of
the names of U.S. commercial sports teams falls squarely
within the legal carve-out for “normative fair use” because well-
advised sports gambling operators will only use the names of
U.S. commercial sports teams to identify the underlying
source of consumer bets.35 In addition, sports gambling opera-
tors can limit their use of sports team names by refraining
from using them in conjunction with team colors or logos.36

31. Id. See also Edelman, supra note 8 (internal citations and quotations
omitted); World Championship Wrestling v. Titan Sports, Inc., 46 F. Supp.
2d 118, 123 (D. Conn. 1999) (“If the unauthorized use of a mark is for ex-
pressive purposes implicating the First Amendment . . . the rights of the
trademark owners must be weighed against the interests of free speech”).

32. Rollins, supra note 30, at 295.
33. New Kids on the Block v. News Am. Publ’g, Inc., 971 F.2d 302, 308

(9th Cir. 1992). See also Rollins, supra note 30, at 306 (explaining that the
need for a normative fair use defense emerges when a trademark “describes
a person, a place or an attribute of a product” and that “[i]f a trademark
holder were allowed exclusive rights in such use, the language would be de-
pleted in much the same way as if generic words were protectable”).

34. Rollins, supra note 30, at 296.
35. See New Kids on the Block, 971 F.2d at 308–09 (further noting that it

makes no difference that the party making “normative fair use” of another’s
mark is profiting from their own business in doing so).

36. See id.
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They can also include disclaimers on their materials to avoid
the perception of any sponsorship or endorsement agreement
with the U.S. commercial sports leagues.37

II.
WHY STATE-SPONSORED SPORTS GAMBLING DOES NOT INFRINGE

UPON SPORTS LEAGUES’ STATE LAW INTELLECTUAL

PROPERTY RIGHTS

In addition to the aforementioned forms of federal intel-
lectual property protection, there are also state-specific intel-
lectual property rights (or, at least, quasi-intellectual property
rights) that may theoretically favor the payment of “integrity
fees.”38 Two of these additional forms of intellectual property
rights include the right of publicity and the “hot news” doc-
trine.39 However, once again, neither of these additional forms
of intellectual property seem to justify the payment of “integ-
rity fees.”

A. Right of Publicity
The state-law right of publicity relates to the use of a fa-

mous person’s name or identifying characteristics, without
permission, for commercial gain.40 Most states recognize some
form of the right to publicity, either based on statutory law,

37. See, e.g., Agora Fin., LLC v. Samler, 725 F. Supp. 2d 491, 505–06 (D.
Md. 2010) (discussing the use of a clear and conspicuous disclaimer to avoid
potential liability under federal trademark law). In the area of state-spon-
sored sports gambling, it would seem relatively simple for a gambling opera-
tor to include such as disclaimer in all print and online materials. See id. at
505 (describing a disclaimer used by Tipstrader.com that the court found to
be adequate to alleviate any concerns of trademark infringement).

38. See generally Marc Edelman, From Meerkat to Periscope: Does Intellectual
Property Law Prohibit the Live Streaming of Commercial Sporting Events?,
COLUM. J.L. & ARTS 469, 488–89 (2016) (discussing some of these other doc-
trines as “unfair competition doctrines” and mentioning these doctrines are
sometimes argued “as a matter of last resort”). See also Andrew Beckerman-
Rodau, Ideas and the Public Domain: Revisiting INS v. AP in the Internet Age, 1
N.Y.U. J. INTELL. PROP. & ENT. L. 1, 9 (2011) (“State common law, in con-
trast to federal intellectual property law, has provided protection for ideas
even though such ideas were outside the domain of patent and copyright
protection.”).

39. See discussions infra Sections II.A–II.B.
40. Edelman, supra note 8, at 42 (explaining that right of publicity laws

“govern the use of names and identifying characteristics of famous individu-
als”).
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common law, or both.41 As with most other forms of intellec-
tual property, however, courts will balance state-law publicity
rights against the First Amendment and other free speech
principles.42

In recent years, there has been at least one court decision
to find that the use of an athlete’s name and statistical infor-
mation, in the context of an online gaming contest, violates
his right of publicity.43 In Gridiron.com, Inc. v. National Football
League Players Ass’n, the U.S. District Court for the Southern
District of Florida rejected the argument that a website opera-
tor may use professional football players’ names and images
for the purposes of both selling football memorabilia and op-
erating a fantasy sports game when the players had already as-
signed their rights of publicity to another party.44

Most other federal court decisions, however, have reached
the opposite conclusion, holding that the First Amendment or
similar state-law principles of free speech trump the right of
publicity in the context of interactive sports gaming.45 Most
notably, in C.B.C. Distribution & Marketing, Inc. v. Major League
Baseball Advanced Media, L.P., the U.S. Court of Appeals for the
Eighth Circuit explained that the “records and statistics” de-
rived from commercial baseball games and used by a third
party for the purposes of interactive, online fantasy gaming
constitute “a form of expression due substantial constitutional

41. See Marc Edelman, Closing the Free Speech Loophole: The Case for Protect-
ing College Athletes’ Publicity Rights in Commercial Video Games, 65 FLA. L. REV.
553, 559–60 (2013) (discussing the different sources of law that underlie
publicity rights).

42. See id. at 560 (“If the plaintiff is able to make a prima facie showing of
the breach of his publicity rights, the court will then balance the plaintiff’s
right of publicity claim against potential affirmative defenses, including First
Amendment defenses.”).

43. See Gridiron.com, Inc. v. Nat’l Football League Players Ass’n, 106 F.
Supp. 2d 1309 (S.D. Fla. 2000).

44. See id. at 1315 .
45. See C.B.C. Distribution & Mktg., Inc. v. Major League Baseball Ad-

vanced Media, L.P., 505 F.3d 818, 824 (8th Cir. 2007) (“CBC’s first amend-
ment rights in offering its fantasy baseball products supersede the players’
rights of publicity.”); see also CBS Interactive Inc. v. Nat’l Football League
Players Ass’n, 259 F.R.D. 398, 419–20 (D. Minn. 2009) (similarly holding
that a fantasy sports host site did not need to obtain an intellectual property
license to use National Football League players’ names and statistics in a
fantasy football game as the manner in which those players’ information is
used in the game is publicly available).
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protection.”46 Meanwhile, in Daniels v. FanDuel, Inc., the U.S.
District Court for the Southern District of Indiana held that a
collection of college football players could not state a claim for
infringement of their right to publicity under an Indiana right
of publicity statute based on the use of their names and statis-
tics in paid, online, daily fantasy sports contests.47

Recently, the district court decision in Daniels was ap-
pealed to the U.S. Court of Appeals for the Seventh Circuit,
which, based on the absence of state-law precedent in Indiana
regarding the state right of publicity statute’s proper interpre-
tation, certified to the Indiana Supreme Court the legal ques-
tion as to “whether online fantasy-sports operators that condi-
tion entry on payment, and distribute cash prizes, need the
consent of players whose names, pictures, and statistics are
used in the contests, in advertising the contests, or both.”48

The Indiana Supreme Court heard oral arguments on this is-
sue on June 28, 2018, and a final ruling is soon forthcoming.49

Yet, irrespective of how broadly one defines the outermost
contours of the state-law right of publicity, U.S. commercial
sports leagues will nevertheless struggle to tie the right of pub-
licity to the mandated payment of “integrity fees.”50 This is be-
cause this right belongs to athletes and not to sports leagues.51

Thus, unless all of the athletes in a given sports league were to
assign their publicity rights to the league, any argument that
the athletes’ publicity rights lead to a sports league’s right to
“integrity fees” will inevitably fail.52

B. “Hot News” Rights
Finally, some states also recognize an intellectual property

right (or, at least, quasi-intellectual property right) that pre-

46. C.B.C., 505 F.3d at 823–24 (quoting Gionfriddo v. Major League
Baseball, 94 Cal. App. 4th 400, 411 (2001)).

47. Daniels v. FanDuel, Inc., No. 116CV01230TWPDKL, 2017 WL
4340329, at *9 (S.D. Ind. Sept. 29, 2017).

48. Daniels v. FanDuel, Inc., 884 F.3d 672, 674 (7th Cir. 2018) (“When
state law is easy to parse, certification is unnecessary even when state judges
have not considered a question.” However, the proper interpretation of Indi-
ana’s right of publicity statute and its exemptions seemed difficult to parse
without assistance from the Indiana Supreme Court.).

49. Daniels v. FanDuel, Inc., 94 N.E.3d 696, 697 (Ind. 2018).
50. See supra note 40 and accompanying text.
51. See id.
52. See supra notes 40, 50–51 and accompanying text.
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vents the misappropriation of “hot news” by parties who fail to
contribute to the cost of its gathering.53 The “hot news” doc-
trine, as recognized in some states’ common law, stipulates
that “it constitutes unfair competition for any enterprise to use
the news created or obtained by another at great expenditure
until the commercial value of the news has been extin-
guished.”54 The purpose of the “hot news” doctrine is “to pro-
tect costly efforts to gather commercially valuable, time-sensi-
tive information that would otherwise be unprotected by the
law.”55

According to one federal court decision, a common law
claim for the misappropriation of “hot news” may prevail as a
matter of law, even where a copyright claim fails, under one of
five scenarios:

[A] plaintiff generates or gathers information at a
cost; (ii) the information is time-sensitive; (iii) a de-
fendant’s use of the information constitutes free rid-
ing on the plaintiff’s efforts; (iv) the defendant is in
direct competition with a product of service offered
by the plaintiffs; and (v) the ability of other parties to
free-ride on the efforts of the plaintiff or others
would so reduce the incentive to produce the prod-
uct or service that its existence or quality would be
substantially threatened.56

53. See Edelman, supra note 38, at 488–90. See also Nat’l Basketball Ass’n
v. Motorola, Inc., 105 F.3d 841, 847–48, 854 (2d Cir. 1997); Agora Fin., LLC
v. Samler, 725 F. Supp. 2d 491, 496 (D. Md. 2010) (noting that the hot news
doctrine “was adopted into common law by several states, including Mary-
land”). The “hot news” cause of action was first recognized in the Supreme
Court case International News Service v. Associated Press, which involved two
competitor news wire services. Agora Fin., 725 F. Supp. 2d at 494 (citing Int’l
News Serv. v. Associated Press, 248 U.S. 215 (1918)).

54. Edelman, supra note 38, at 489 (citing Int’l News Serv., 248 U.S. at
245). See generally Pittsburgh Athletic Co. v. KQV Broad. Co., 24 F. Supp. 490,
492 (W.D. Pa. 1938) (holding that the “hot news” doctrine allowed the Pitts-
burgh Pirates baseball club to prevent any radio station other than their cho-
sen broadcast partner from issuing a live broadcast account of the baseball
games played in the Pirates’ home stadium).

55. Barclays Capital Inc. v. Theflyonthewall.com, 700 F. Supp. 2d 310,
332 (S.D.N.Y. 2010).

56. Nat’l Basketball Ass’n, 105 F.3d at 845. Note, however, that while “the
NBA test has been cited with approval and adopted outside the Second Cir-
cuit,” at least one lower court within the Fourth Circuit has “expressly re-
jected its application” in favor of an even narrower test to determine the
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Perhaps, the “hot news” doctrine comes the closest of any
recognizable intellectual property right to justifying the pay-
ment to sports leagues of “integrity fees.”57 However, it still
does not reach far enough, because sports-gambling operators
can avoid free-riding on sports leagues’ gathering efforts by
independently gathering their statistical information or
purchasing data feeds from third parties that engaged in inde-
pendent gathering.58  As the U.S. Court of Appeals for the Sec-
ond Circuit held in National Basketball Ass’n v. Motorola, a third
party’s collection of real-time game scores does not constitute
the misappropriation of “hot news.”59

CONCLUSION

The U.S. Supreme Court’s recent decision to overturn
PASPA has led to many states exploring the prospects of state-
sponsored sports gambling, and to the U.S. commercial sports
leagues lobbying for a share of any gambling-related reve-

application of the “hot news” doctrine, without preemption from federal
copyright law. Agora Fin., 725 F. Supp. 2d at 499–500 (citing Reports, Inc. v.
Legg Mason, Inc., 271 F. Supp. 2d 737, 754 (D. Md. 2003)).

57. See supra notes 53–56 and accompanying text (attempting to apply
the “hot news” doctrine to a purported intellectual property right in sports
game statistics).

58. See supra notes 55–56 and accompanying text (explaining that the
purpose of the “hot news” doctrine is to prevent free riding).

59. Nat’l Basketball Ass’n, 105 F.3d at 853–55 (“There is no evidence that
anyone regards [the alleged infringer’s site] as a substitute for attending
NBA games or watching them on television.”). The court in National Basket-
ball Association did note that if the NBA had conducted the work of gathering
the statistics instead of independent third parties, the case’s outcome might
have been different. See id.; but cf. Morris Commc’ns Corp. v. PGA Tour.,
Inc., 364 F.3d 1288, 1298 (11th Cir. 2004) (noting, in the context of address-
ing a claim arising under Section 2 of the Sherman Antitrust Act, that a third
party’s demand to be provided with access to the proprietary sports statistics
that are gathered by the PGA Tour so that the third party could resell the
work product of the PGA Tour for its own profit would amount to “free-
riding”). However, where sports gambling companies seek to use real-time
data that is collected by the sports leagues rather than by independent third-
party viewers of games, the legal issues associated with such use are easily
addressed through private licensing arrangements rather than state-insti-
tuted “integrity fees.” See Data Licensing: Taking Into Account Data Ownership
and Use, THOMPSON REUTERS, https://legal.thomsonreuters.com/en/in-
sights/articles/data-licensing-taking-into-account-data-ownership (last visited
Oct. 21, 2018) (discussing approaches to data licensing).
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nues.60 Nevertheless, the U.S. commercial sports leagues have
failed to make a compelling case that state-sponsored sports
gambling infringes upon any league-owned intellectual prop-
erty rights.

There is almost no legal support for the argument that
state-sponsored sports gambling would infringe upon any
sports league’s federal intellectual property rights. First, none
of the U.S. commercial sports leagues possess any patent rights
that are whatsoever related to sports gambling. In addition,
the U.S. commercial sports leagues cannot claim copyright
protection on their game results and statistics because this in-
formation is purely factual in nature, as well as because it does
not derive from a script that is authored by any U.S. commer-
cial sports league. Finally, even though state-sponsored sports
gambling operators might reference team names to describe
particular bets that consumers may place, this type of trade-
mark use constitutes “nominative fair use” and thus is legally
protected by the First Amendment.

Similarly, the U.S. commercial sports leagues do not have
any compelling argument that state-licensed sports gambling
infringes upon their state-law intellectual property rights.  Al-
though case law is unsettled as to whether athletes may suc-
cessfully sue gambling operators for infringing upon their
rights of publicity, the law is well settled that sports leagues
cannot recover under this same legal theory unless the athletes
assign their publicity rights to the leagues—something that is
unlikely to happen absent a substantial cash payment from the
leagues to their players’ unions.61  In addition, a claim that
state-sponsored sports gambling misappropriates sports
leagues’ “hot news” rights should fail as long as sports gam-
bling operators independently gather or purchase their own
statistical data.

60. See Sports Betting Integrity Fee, supra note 4.
61. See Fantasy Leagues Permitted to Use MLB Names, Stats, ESPN (Aug. 8,

2006), http://www.espn.com/mlb/news/story?id=2543720 (noting that Ma-
jor League Baseball paid “$50 million” for the exclusive right to license the
players’ names and likenesses for the fantasy sports category, as well as the
opportunity to sublicense this right); see also Baseball to Challenge Ruling on
Fantasy League Licensing, N.Y. TIMES (Aug. 10, 2006), https://www.nytimes
.com/2006/08/10/sports/baseball/10fantasy.html (referencing the same
“$50 million licensing deal”).
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Based upon the foregoing, the argument for awarding
U.S. commercial sports leagues with “integrity fees” likewise
must fail. Although the U.S. commercial sports leagues could
perhaps find other ways to profit from legalized sports gam-
bling, the absence of any bona fide infringement of their intel-
lectual property rights negates the gravamen of their claim to
“integrity fees.” Absent compelling evidence of intellectual
property infringement, the U.S. commercial sports leagues’ ar-
gument in favor of receiving a mandated share of all revenues
derived from state-licensed sports gambling lacks in its sub-
stance, as well as in its integrity.


