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This article proposes an integrative solution to the modern debate on
corporate purpose, the question of whether directors and officers must solely
maximize profits or whether they may consider the effects on employees, the
environment or the community. Many find pure profit maximization un-
seemly and suggest alternative theories, typically arguing that corporations
owe a duty to a broader range of stakeholders. This position is inconsistent
with the case law and unnecessary to allow conscience in the boardroom. We
resolve the issue more simply by acknowledging that the purpose of a corpora-
tion is to promote the shareholders’ interests, which includes the sharehold-
ers’ financial and nonfinancial interests. These nonfinancial interests
could potentially encompass product safety, the treatment of employees or
environmental concerns, among others. We refer to this focus as broad share-
holder value. In this article we show that a broader view of shareholder
value is superior to competing models in theory, in case law, and in explain-
ing the empirical evidence.
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First, our theories of what a corporation is (corporate identity) imply
that the proper corporate purpose is promotion of broad shareholder value,
not mere profit maximization or duties to other stakeholders. In this we show
that considerations of conscience are not only permissible, they are inevita-
ble. For each investor, there is some body count that would be unacceptable
for a set level of profits. We argue that if the value of life can ever outweigh
the desire for profits, then the value of life must already be on the scale. The
same holds equally for other social concerns. That is, if directors are ever
required to say that some situation is too extreme to prioritize profits, then
the directors must always ask, “Is this that situation?” Conscience is inevita-
ble, and this article advances corporate law by recognizing and explicitly
incorporating this insight.

Second, we show that the case law does not require pure profit max-
imization, as has been claimed, but instead allows consideration of other
shareholder interests. For support, we provide a new understanding of the
case law using principles of game theory and applying evidentiary burdens.

Third, we build on the work of prior scholars to show that a theory of
broad shareholder value best explains the empirical evidence of what direc-
tors and officers actually do and what shareholders actually want. In short,
real world evidence shows that pure wealth maximization theories lack both
explanatory power and a normative mandate in the real world.

A broad shareholder value norm provides a stronger explanation and
mandate than pure wealth maximization, without contradicting case law
requirements that boards consider only the interests of shareholders, rather
than other stakeholders.
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INTRODUCTION

To outsiders it may seem remarkable that corporate schol-
ars and judges are so deeply divided about the most founda-
tional question in corporate law: What is the purpose of a cor-
poration? There is considerable debate as to whether directors
can serve social or moral interests when making decisions or if
they must only consider profits. In this article, we show that
corporations are most efficient when directors are allowed to
consider the social and moral norms of their shareholders. We
refer to this as the broad shareholder value norm.

For support, we provide new thinking on the theoretical
underpinnings of corporate entities, creating new ties to our
theories of what a corporation is. We show that our theories of
corporate identity offer stronger support for the broad share-
holder value norm than they do for pure shareholder wealth
maximization or other competing theories.
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Next, we address the case law. While many have argued
that the cases do not require maximizing shareholder wealth,
doing so often relies on weak interpretations. These weak in-
terpretations arise out of an attempt to prove too much. Schol-
ars opposing shareholder wealth maximization typically argue
that directors or managers have an affirmative duty to other
stakeholders—such as employees, suppliers or local communi-
ties—or that managers and directors have unbounded discre-
tion to follow their own conscience. This contradicts the case
law, which typically requires that only shareholders’ interests be
considered. The broad shareholder value norm affirms the in-
corporation of moral and social norms, without requiring the
proliferation of duties owed to others that claim a stake in the
firm.

Finally, we build upon the prior empirical work in the
field to show how disconnected the shareholder wealth max-
imization norm is from reality. The measure of any good the-
ory is its ability to predict real world outcomes. On that mea-
sure, we continue the work of other scholars to show that the
shareholder wealth maximization norm fails to account for the
actions of directors and managers and the preferences of
shareholders.

This article proceeds in five parts. Part I reviews the major
theories of corporate purpose and outlines their various weak-
nesses. Part II analyzes the theoretical underpinning of our
theory of corporate identity, showing that the broad share-
holder value norm is more efficient and fits better into our
understanding of corporate identity than the shareholder
wealth maximization norm or stakeholder theories. Part III
surveys the recent case law, focusing on two major cases that
have troubled scholars who oppose shareholder wealth max-
imization theories. The broad shareholder value norm allows
room for moral values in corporate actions, but fits naturally
into Delaware law. Part IV builds upon prior empirical work to
show that the broad shareholder value norm better predicts
real world actions than the shareholder wealth maximization
norm by examining evidence of shareholder and director pref-
erences and actions. Part V offers concluding thoughts and
suggestions for further research.
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1.
THE GREAT DEBATE

One of the most fundamental questions in corporate law
is whether directors or managers can consider the interests of
non-shareholder constituencies. The chief justice of the
Supreme Court of Delaware, Leo Strine, has called this the
Great Debate.! Another Delaware chancellor, William Allen,
characterized it less charitably, calling our dueling under-
standing of corporate purpose “schizophrenic.”? The debate
has raged through the corporate literature for more than
eighty years,® engulfing judges, scholars, practitioners, econo-
mists, politicians, directors and the electorate.* Equally re-
markable is how convinced each side is that the debate is all
but won.

A.  Shareholder Wealth Maximization

The dominant theory is shareholder wealth maximization,
which is part of a larger theory known as shareholder pri-
macy.> Shareholder primacy theory holds that corporations
are to be controlled by and on behalf of the shareholders.
Under early versions of this theory, shareholders were seen as
the owners of the corporation, with the managers or directors
serving as their trustees.® As trustees, the managers or direc-

1. William T. Allen, Jack B. Jacobs & Leo E. Strine, Jr., The Great Takeover
Debate: A Meditation on Bridging the Conceptual Divide, 69 U. CHr. L. Rev. 1067,
1067 (2002).

2. William T. Allen, Our Schizophrenic Conception of the Business Corpora-
tion, 14 CArRDOZO L. Rev. 261, 264 (1992).

3. Compare A.A. Berle, Jr., Corporate Powers as Powers in Trust, 44 Harv. L.
Rev. 1049, 1074 (1931), with E. Merrick Dodd, Jr., For Whom Are Corporate
Managers Trustees?, 45 Harv. L. Rev. 1145, 1152 (1932).

4. See, e.g., Stephen M. Bainbridge, Al Franken, Shareholder Wealth Max-
imization, and the Business Judgment Rule, PROFESSORBAINBRIDGE.COM, http://
www.professorbainbridge.com/professorbainbridgecom/2010/07 /sharehol
der-wealth-maximization-and-the-businessjudgment-rule.html.

5. A distinct theory, director primacy, also finds shareholder wealth
maximization to be the proper goal of the firm, but differs as to whether
shareholders or directors ultimately control the corporation. See generally Ste-
phen M. Bainbridge, Director Primacy: The Means and Ends of Corporate Govern-
ance, 97 Nw. U. L. Rev. 547 (2003). This article focuses on the purpose of
the corporation rather than control, so these theories are functionally
equivalent.

6. See Berle, supra note 3, at 1074.
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tors were required to care for the interests of shareholders,
interests, which over time have been reduced to profit max-
imization.

Later work rejected the idea that shareholders own the
firm, describing the corporation not as a thing to be owned,
but as a nexus of contracts.” Each interaction with the corpora-
tion was governed by contract, with corporate law providing
default rules that the parties were free to customize. Under
that understanding, shareholder wealth maximization was
seen as the proper corporate purpose because it reduces
agency costs.® The idea is that “directors that are responsible
for everyone are accountable to no one” and without clear ac-
countability, “directors will be tempted to pursue their own
self-interest.” With a clear corporate purpose—maximizing
wealth to shareholders—directors will feel less leeway to line
their own pockets in the name of social benefit. Going further,
the efficient market hypothesis suggests that all information
about a publicly traded firm is reflected in the stock price,
which leads to stronger versions of shareholder primacy the-
ory, which argue that the directors’ only purpose is to increase
the stock price.!?

The theoretical soundness of the shareholder wealth max-
imization norm helped it find its way into case law, which
many argue mandates a singular focus on shareholder value.!!
For example, a recent opinion from the Delaware Court of
Chancery issued an injunction on a plan implemented by a

7. Michael C. Jensen & William H. Meckling, Theory of the Firm: Manage-
rial Behavior, Agency Costs and Ownership Structure, 3 J. FIN. Econ. 305, 311
(1976) (“The private corporation or firm is simply one form of legal fiction
which serves as a nexus for contracting relationships and which is also char-
acterized by the existence of divisible residual claims on the assets and cash
flows of the organization which can generally be sold without permission of
the other contracting individuals.”).

8. See id.

9. Stephen M. Bainbridge, Much Ado About Little? Directors’ Fiduciary Du-
ties in the Vicinity of Insolvency, 1 J. Bus. & Tech. L. 335, 355 (2007).

10. Michael C. Jensen, Value Maximization, Stakeholder Theory, and the Cor-
porate Objective Function, 14 J. AppLiED Core. FIN. 8, 8 (2001) (“I argue that
since it is logically impossible to maximize in more than one dimension,
purposeful behavior requires a single valued objective function.”).

11. SeeRevlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173
(Del. 1986).
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corporation’s directors because it “openly eschews stockholder
wealth maximization.”12

A majority of scholars accept this theory. Chief Justice
Strine wrote in his personal capacity that “corporate law re-
quires directors, as a matter of their duty of loyalty, to pursue a
good faith strategy to maximize profits for the stockholders.”!3

Many scholars even contend that there is no rational alter-
native. Henry Hansmann and Reinier Kraakman declared that
we are converging on the “End of History of Corporate Law”
because “[t]here is no longer any serious competitor to the
view that corporate law should principally strive to increase
long-term shareholder value.”!* Professor Stephen Bainbridge
echoes this sentiment, declaring “the shareholder wealth max-
imization norm . . . indisputably is the law in the United
States.”!> David Yosifon, after a thorough review of the cases,
also agreed that shareholder wealth maximization is “undoubt-
edly the law of Delaware.”!6 A large body of scholars and jurists
believe shareholder wealth maximization is required by law
and that this is as it should be.

However, the theory has several problems. First, it lacks
empirical support. There is strong evidence that directors and
managers consider many things other than shareholder wealth
maximization. This suggests that as a descriptive theory, the
shareholder wealth maximization norm is aspirational at best
and irrelevant at worst. Consequently, as a prescriptive theory,
it is misguided and even destructive to comprehensive share-
holder value.'” In addition, there is strong evidence that share-
holders sacrifice their financial interests to promote their non-
financial interests.!® If shareholders do not want pure profit
maximization, the shareholder wealth maximization norm
loses much of its theoretical support. The theory supporting

12. eBay Domestic Holdings, Inc. v. Newmark, 16 A.3d 1, 25, 35 (2010).

13. Leo E. Strine, Jr., Our Continuing Struggle with the Idea that For-Profit
Corporations Seek Profit, 47 WAKE ForesT L. REv. 135, 155 (2012).

14. Henry Hansmann & Reinier Kraakman, The End of History for Corporate
Law, 89 Geo. L.J. 439, 439 (2001).

15. StepHEN M. BAINBRIDGE, THE NEwW CORPORATE GOVERNANCE IN THE-
ORY AND PracTICE 53 (2008).

16. David Yosifon, The Law of Corporate Purpose, 10 BERKELEY Bus. L.J. 181,
226 (2013).

17. Sumantra Ghoshal, Bad Management Theories Are Destroying Good Man-
agement Practices, 4 Acap. MGMT. LEARNING & Ebpuc. 75 (2005).

18. See infra Part IV.
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the norm is largely based on protecting shareholders’ inter-
ests. If shareholders care about more than just profits, the the-
oretical support for pure profit maximization weakens.!?

Moreover, many find the concept of pure shareholder
wealth maximization unsavory. The norm explicitly ignores
any social or moral consequences as long as the action is more
profitable. As David Millon wrote, “corporate law has always
understood—though usually only dimly—that truly relentless
pursuit of shareholder wealth maximization is inconsistent
with actual business practice and socially unacceptable in any
event.”20

Although the shareholder wealth maximization norm is
still the dominant theory of corporate purpose, these weak-
nesses have led a small but growing number of scholars to sug-
gest alternatives.

B. Alternatives to Shareholder Wealth Maximization

Scholars opposing shareholder wealth maximization offer
several alternative theories, which vary widely. These theories
are often lumped together as “stakeholder theories,” because
they consider the interests of stakeholders other than share-
holders. On one end of the spectrum, Einer Elhauge modestly
suggests that directors be given broader discretion to do what
they think is right.2! On the other end of the spectrum,
Margaret Blair and Lynn Stout propose that directors are “me-
diating hierarchs” among the corporation’s various constitu-
ents, with an affirmative duty to “balance . . . competing inter-
ests” among shareholders, employees, or other constituents.??
These theories align better with the empirical data on director
action and shareholder preference, and they overcome the so-
cially distasteful idea of corporate actors ignoring moral and
social norms.

Like their opponents, these scholars also argue the debate
is nearly won. “Put simply, shareholder value ideology is based

19. See infra Part II.

20. David Millon, New Directions in Corporate Law: Communitarians, Con-
tractarians, and the Crisis in Corporate Law, 50 WasH. & Lk L. Rev. 1373, 1374
(1993).

21. Einer Elhauge, Sacrificing Corporate Profits in the Public Interest, 80
N.Y.U. L. Rev. 733, 733 (2005).

22. Margaret M. Blair & Lynn A. Stout, A Team Production Theory of Corpo-
rate Law, 85 Va. L. Rev. 247, 280-81 (1999).
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on wishful thinking, not reality. As a theory of corporate pur-
pose, it is poised for intellectual collapse.”?3

However, these theories are difficult to reconcile with
Delaware law. Delaware law requires a unitary focus on share-
holder value,?* and diverting resources for the benefit of other
stakeholders violates this requirement.

C. The Broad Shareholder Value Norm

This article argues that the broad shareholder value norm
may bridge this intellectual divide and overcome the problems
faced by both schools of thought.?> We argue that shareholder
wealth maximization is based upon a faulty premise: that
shareholders value only profits. If we remove this faulty pre-
mise and accept that shareholders value some things in addi-
tion to, and sometimes above, profits, three things happen.
First, the shareholder primacy theory fits more squarely into
our theories of corporate identity. Second, the shareholder
primacy theory begins to align with the empirical evidence of
how managers behave. And third, we alleviate the social and

23. LynN Stout, THE SHAREHOLDER VALUE MyTH 8 (2012).

24. See infra Part III.

25. This is not the first article to discuss the broad shareholder value
norm, though the idea is typically thrown in as a caveat to the central argu-
ment and rarely provided with a full analysis under theory, case law and
empirical evidence. See, e.g., Milton Friedman, A Friedman Doctrine—The So-
cial Responsibility of Business Is to Increase its Profits, N.Y. TimEs, Sept. 13, 1970
(Magazine), at 33 (“That responsibility is to conduct the business in accor-
dance with [shareholder] desires, which generally will be to make as much
money as possible. . . .”); Larry E. Ribstein, Accountability and Responsibility in
Corporate Governance, 81 NOTRE DAME L. Rev. 1431, 1433 (2006) (“Managers
can promote shareholders’ interests without maximizing profits to the ex-
tent the shareholders have some objective other than profit maximization.”);
Stour, supra note 23, at 95 (presenting the idea but focusing largely on
shareholders’ financial interests, rather than moral or social norms, and
broadly promoting director discretion); Elhauge, supra note 21, at 806 (dis-
cussing the norm in light of a proposal to increase director discretion to do
what directors think is right). We owe a great deal to each of these authors
for their efforts and insights. This article’s unique contribution is showing
that the broad shareholder value norm can fully bridge the intellectual di-
vide between the two positions by resolving the weaknesses in the competing
theories. It provides unique theoretical support, unique interpretations of
recent case law, and builds on the empirical foundation showing that share-
holders value more than just profits.
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moral problems of considering only profits and the ineffi-
ciency created by limiting directors’ actionable information.

The broad shareholder value norm also improves upon
prior stakeholder theories. Because it allows consideration of
only the shareholders’ interests—whether financial, moral or
social—it aligns more closely with the case law, especially in
cases of a pending takeover.

In short, the problems raised by the prior theories are re-
solved.

TABLE 1
Shareholder Broad
Wealth Stakeholder ~ Shareholder

Maximization Theories Value
Theoretical Support: Moderate Varying Strong
Empirical Support: Moderate—Weak Strong Strong

Case Law Support:
No pending takeovers Strong Moderate Strong
Pending takeover Strong Weak Strong

II.

THE BrROAD SHAREHOLDER VALUE NORM BETTER CONFORMS
TO OUR THEORIES OF CORPORATE IDENTITY

This part discusses the theoretical underpinnings of the
broad shareholder value norm. We begin with a description of
the currently dominant theory, shareholder wealth maximiza-
tion. We then analyze this theory of corporate purpose (wealth
maximization) under the dominant theories of corporate
identity (nexus of contracts, agency).

A.  Defining Shareholder Wealth Maximization

There are three concepts to keep in mind when analyzing
shareholder wealth maximization. First, shareholder wealth
maximization is not mere shareholder wealth improvement. It is
common to hear that a social initiative is shareholder wealth
maximizing because it is profitable. For example, suppose pro-
viding free childcare to employees costs $100 in direct costs
but allows the firm to save $110 by reducing attrition. This ac-
tion is wealth increasing, but it may not be wealth maximizing.
To determine if a project is wealth maximizing, we must con-
sider every other way we might have used that $100. If any of
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those possibilities would increase profits by $111, then provid-
ing childcare is not wealth maximizing.?®6 A course of action
maximizes shareholder wealth if and only if no other course of
action would have produced more shareholder wealth. If any
other action would have brought in one additional penny, the
action did not maximize shareholder wealth.

Second, shareholder wealth maximization is distinct from
shareholder value maximization.?” Shareholders may value
things other than wealth, which necessarily implies a balance
of interests. When making a decision, the costs and benefits
are calculated for various effects, e.g., how will it affect profits,
employee happiness or air quality. Under shareholder value
maximization, these outputs are weighed and a course of ac-
tion is selected that best improves the shareholders’ total well-
being. Under shareholder wealth maximization, all outputs ex-
cept profits are ignored, and the course of action that maxi-
mizes profits is selected. In other words, maximizing for share-
holder interests will reach the same result as shareholder
wealth maximization if and only if the shareholders place zero
value on every consequence but wealth.

Third, while the shareholder wealth maximization norm
prohibits consideration of anything but profits, in practice it is
too flexible to offer real guidance.?® Ex ante, and with imper-
fect information, the shareholder wealth maximization norm
is broad enough to cover any possible course of action. A di-
rector or officer with even the slightest amount of cleverness
can invent some reason why their preferred action is profit
maximizing. This is why academic articles supporting profit
maximization theories typically begin their hypotheticals by as-
suming what is or is not profit maximizing.

Examples of this flexibility are plentiful. A donation to a
university might increase goodwill, which will create a

26. This hypothetical simplifies by assuming the profit created by the
child care is less than the firm’s cost of capital. Otherwise, the firm would
raise capital and take both actions.

27. For a fuller description of these differences, see Iman Anabtawi, Some
Skepticism About Increasing Shareholder Power (Univ. Cal. L.A. Sch. of Law Law
& Econ. Research Paper Series, Paper No. 05-16, 2005), http://papers.ssrn
.com/sol3/papers.cfm?abstract_id=783044.

28. It might be argued that the broad shareholder value norm does not
provide guidance either, so neither is to be preferred. This contention is
addressed infra Part 11.B.2.
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favorable business environment, which will generate sales,
which will increase profits.2? Establishing an art museum next
door may build goodwill, which will improve the company’s
financial condition, which will increase profits.3° Granting
scholarships could increase the education base, making skilled
labor slightly cheaper, reducing total employment costs, which
will increase profits.3! Perhaps these claims are correct; per-
haps they are not. But the Rube-Goldberg-like explanations
frequently supporting them show that in practice shareholder
wealth maximization is a very flexible norm. Because justifica-
tions are so easily devised, managers face almost no serious
constraints from the shareholder wealth maximization norm.32

B. The Nexus of Contracts Framework: The Hypothetical
Bargain Methodology

Most scholars understand the corporation not as a thing
to be owned, but as a nexus of contracts.?® To determine what
the proper purpose of a corporation is under the nexus of
contracts model, we will employ the hypothetical bargain
methodology. This methodology was developed by Professor
Bainbridge in his groundbreaking work on the director pri-
macy model.?* The justification for the method is as follows.

The nexus of contracts model of the corporation holds
that a corporation is not a separate person or a thing to be

29. See A.P. Smith Mfg. Co. v. Barlow, 13 N.J. 145, 147 (1953). The opin-
ion even suggests that the donation would help preserve capitalism itself. /d.
at 148 (“Capitalism and free enterprise owe their survival in no small degree
to the existence of our private, independent universities and that if Ameri-
can business does not aid in their maintenance it is not properly protecting
the long-range interest of its stockholders.”); id. at 154 (“[S]uch expendi-
tures may . . . be justified as being for the benefit of the corporation; indeed,
if need be the matter may be viewed strictly in terms of actual survival of the
corporation in a free enterprise system.”).

30. See Kahn v. Sullivan, 594 A.2d 48, 53 (Del. 1991).

31. See generally Union Pac. RR. & Co. v. Trustees, Inc. 329 P.2d 398,
401-02 (Utah 1958).

32. The notable exception here is in takeover cases. See infra Part IIL

33. Jensen & Meckling, supra note 7, at 311 (“The private corporation or
firm is simply one form of legal fiction which serves as a nexus for con-
tracting relationships and which is also characterized by the existence of di-
visible residual claims on the assets and cash flows of the organization which
can generally be sold without permission of the other contracting individu-
als.”).

34. Bainbridge, supra note 5, at 577-79.
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owned, but is instead a collection of contracts between share-
holders, directors, suppliers, employees, customers and
others.?> Each of these constituents has a bundle of rights and
obligations that form their contract with the other constitu-
ents.

Negotiating for each of these contracts would be costly, so
corporate law serves as a body of default rules that can be
adopted off-the-shelf. By adopting the corporate form these
groups quickly establish rights and responsibilities to the other
constituents.36 Often, corporate law allows the parties to nego-
tiate out of these default rules, but doing so creates bargaining
costs. Therefore, the focus of corporate law is to provide rules
that would be most commonly selected by corporations. This
approach minimizes bargaining costs by allowing the maxi-
mum number of corporations to adopt the default rule.

One of the rules that must be selected is the purpose of
the corporation.?” The default should be the purpose that
would be decided by a plurality of corporations. One method-
ology to determine what corporations would select as their
purpose is to consider a hypothetical, costless bargain between
the stakeholders to see how a negotiation may turn out. This is
the hypothetical bargain methodology.

1. Identifying the Bargainers

The first step in the hypothetical bargain methodology is
to identify who is invited to the bargain. Under the dominant
theory, “the corporation [is] a vehicle by which the board of

35. Jensen & Meckling, supra note 7, at 310.

36. See Bainbridge, supra note 5, at 578 (“If corporate law consists mainly
of default rules, corporate statutes and decisions can be viewed as creating
standard form contract provisions that are voluntarily adopted, perhaps with
modifications, by a corporation’s various constituencies.”).

37. The phrase “corporate purpose” and its variants are a misnomer
under the contractarian model. Because the model holds that the corpora-
tion is a nexus of contracts, it cannot have wishes, desires or purpose—it is
merely a nexus of obligations, duties and rights. The purpose of each con-
tract will be different for each party. See Jensen & Meckling, supra note 7, at
311 (“We seldom fall into the trap of characterizing the wheat or stock mar-
ket as an individual, but we often make this error by thinking about organi-
zations as if they were persons with motivations and intentions.”). However,
the term ‘corporate purpose’ is typically used under the contractarian theory
as shorthand to describe the primary duty of directors or officers, and this
article conforms to that convention.
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directors hire various factors of production . . . [so] the focus
here is on bargaining between shareholders and the board of
directors.”3® However, this assumes that shareholders are a rel-
evant source of capital and that hiring capital is more impor-
tant than hiring other resources.

Since 1994, directors of public companies, on net, are not
raising capital through equity issuances.?® The aggregate issu-
ance of equity during that time has been negative, meaning
that corporations are repurchasing or retiring more equity
than they are issuing.*® Shareholders are on average a use, not
a source, of cash for public corporations.

But even assuming that shareholders provide a relevant
amount of cash to a corporation, it is not clear why this gives
them a privileged seat at the bargaining table. Cash is also pro-
vided by credit facilities with local banks or in the market by
issuing notes or bonds. Shareholders provide the same bene-
fit—cash—as these other stakeholders, so this is not a suffi-
cient reason to give them the privileged seat at the bargaining
table.

It’s also unclear why cash is more important than contri-
butions by other stakeholders. If we invite to the bargain only
the party that provides the most value to the corporation, then
the invitees would vary for each corporation. For some, it
might be the patent owners that have licensed their technol-
ogy to the firm. For others, it would likely be the employees,
who bring firm specific human capital. Because we are setting
up a default rule that should apply to as many corporations as
possible, we do best by inviting everyone to the bargain.

This article addresses each bargaining party in turn, be-
ginning with shareholders. The results would be the same even
if only shareholders and directors were invited to the negotia-
tion.

38. Bainbridge, supra note 5, at 550.

39. Albert M. Teplin, The U.S. Flow of Funds Accounts and Their Uses, 87
Fep. Res. BurL 431, 439 (2001), http://www.federalreserve.gov/pubs/bulle
tin/2001/0701lead.pdf (“[T]he value of shares issued was far surpassed by
the value of shares retired in cash-financed mergers and through firms’ own
share repurchase programs.”); see LAURIE SIMON HODRICK, STAN. INsT. ECON.
Por’y REs., ArRe US Firms RearrLy HorLping Too Much CasH? 5 (2013) (stat-
ing that Microsoft is paying high dividends and issuing debt while maintain-
ing a strong cash position).

40. Teplin, supra note 39, at 439.
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2. Shareholder Interests

Shareholders will prefer a model that allows directors to
act upon all of their interests, rather than just their financial
interests.

Efficient decision making requires understanding the full
consequences and weighing all benefits and costs. This in-
cludes understanding the social and moral consequences, as
well as the financial consequences, of decisions. Much of cor-
porate law is a debate about whose benefits and costs are
weighed and who does the weighing.

Under the shareholder wealth maximization norm, the
shareholders are the relevant party for whom the benefits and
costs are weighed. The directors are the party weighing the
benefits and costs. However, the shareholder wealth maximiza-
tion norm eliminates the directors’ authority to consider the
shareholders’ nonfinancial interests. The authority to weigh
nonfinancial interests is not granted to anyone else—it is sim-
ply assumed away. It effectively limits the information available
to directors when making a decision. Assuming the sharehold-
ers place some non-zero value on any nonfinancial interest,
this structure leads to inefficient resource allocations.

TABLE 2
Shareholder Broad
Wealth Shareholder Stakeholder
Maximization Value Theories

Whose interests are weighed?  Shareholders Shareholders All stakeholders

Who weighs:
financial interests? Directors Directors Directors
nonfinancial interests? No one Directors Directors

The case for shareholder wealth maximization provides
two arguments to argue that shareholders will demand share-
holder wealth maximization. First, shareholders have fewer le-
gal and contractual protections.*! For example, employees are
protected by workplace safety regulations and minimum wage
laws. Because shareholders have fewer legal protections than,
say, employees, shareholders will place more value on being

41. Bainbridge, supra note 5, at 579 (“[N]Jonshareholders receive supe-
rior protection from contracts and both targeted and general welfare legisla-
tion.”).
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protected by the directors. Therefore, shareholders will bar-
gain for a rule that requires the directors to look out for the
shareholders’ interests. Because the parties value the directors’
protection differently, there are gains from trade and a bar-
gain will be struck that prioritizes the shareholders’ interests.

This argument is sound, but it doesn’t favor shareholder
wealth maximization over broad shareholder value. Both
norms put the interests of shareholders first. The difference is
that shareholder wealth maximization limits which of the
shareholders’ interests they are allowed to promote. Consider-
ing the nonfinancial interests of shareholders doesn’t change
the protections of other stakeholders, such as employees, and
it allows more flexibility to protect shareholders, so this argu-
ment offers equal support to the broad shareholder value
norm.

Second, proponents of shareholder wealth maximization
argue that considering nonfinancial interests will make share-
holders’ investment more risky and, all else being equal,
higher risk commands higher returns.*? Even assuming that
this is true, shareholders may prefer lower returns in exchange
for nonfinancial interests.

An example may clarify. Suppose we are shareholders of a
pharmaceutical company developing a new drug. The ques-
tion is whether to engage in clinical trials overseas to reduce
regulatory costs to prove the drug’s initial efficacy before con-
tinuing the investment.*® Suppose conducting the trials do-
mestically would increase regulatory costs such that our ex-
pected return would be limited to 8%. Conducting the trials in
the reduced regulatory environment overseas would lead to
more deaths, but would increase our expected return to
8.1%.4* Assume also that we can avoid any publicity or other

42. Id.

43. This hypothetical is loosely based on Pfizer’s experimentation with
Trovan in Nigeria in 1996. See David M. Carr’s excellent article, Pfizer’s Ipi-
demic: A Need for International Regulation of Human Experimentation in Develop-
ing Countries, 35 CastE W. Res. J. INT’L L. 15 (2003). While international law
places some limits on this hypothetical, moral and social norms fluctuate
over time and geography, so international law cannot be relied on as a stable
check for all moral and social norms.

44. One may suppose that this drug trial is moral because it provides
potentially life-saving drugs to those that would otherwise not have access to
them and because if the drug’s use is hastened through these trials, many
more lives will be saved. This is an excellent point if the question is whether
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negative effects from these deaths, or, if the reader prefers,
assume the total return provided here already deducts ex-
pected losses from these negative consequences. Could a
group of shareholders find the loss of life so repugnant that
they would reject the additional 0.1% return in favor of life?
Suppose instead that the additional return is only 0.0001%.
What if the additional return were only a few dollars?

Under the shareholder wealth maximization norm, it’s ir-
relevant whether the additional savings are billions of dollars
or a single penny—wealth is to be maximized. It’s equally irrel-
evant whether reducing our safeguards kills one person or a
thousand. Under the shareholder wealth maximization norm
directors put only one item on the scales: profits.*> If it is more
profitable once all costs are considered, no other factor mat-
ters.

To be clear, we are not arguing that shareholders would
never trade Xlives for Y dollars. Civilization requires that each
person consciously or unconsciously accept some X and Y for
this equation. Instead, the argument is that the Xand Y can be
so disproportionate that shareholders would prefer not to
maximize profits in a given instance. If at some point the value
of life outweighs the profits, then the value of a life must al-
ready be somewhere on the scale. If there is a threshold for
how many lives may be lost for the additional profits in a drug
test, then directors must always ask if that threshold has been
crossed.

This shows that conscience is inevitably part of corporate
decision making. If we are weighing only profits, then no
amount of lost life can matter. If lost life can ever tip the scale,
it must already be on the scale. Put another way, if sharehold-
ers will reject profits at some valuation of human life, then
human life is already part of their utility function. Even if con-
science carries the day in only the most extreme situation, in
every other situation directors must ask “is this that situation?”
Conscience is inevitable. The broad shareholder value norm

or not to do the drug trial; however, it is irrelevant if the question is how
much cost to incur in doing the trial. If the trial were conducted in the
United States, the same number of people would have access to a drug that
would otherwise be unavailable.

45. For a discussion on why limiting these moral problems through gen-
eral legislation is insufficient, see infra Part 11.D.1.
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advances corporate law by recognizing and explicitly incorpo-
rating this insight.

Returning to the original question, would shareholders
negotiate away the right to have directors consider social and
moral norms in order to avoid reduced profit margins? As ex-
plained in more detail in Part IV, there is strong empirical evi-
dence that shareholders do sacrifice profits to promote their
nonfinancial interests. If shareholders value social and moral
norms, the most likely result is that they would allow the direc-
tors to consider them.

There are several counterarguments to this point. First,
one might fight the hypothetical, arguing that such an ex-
treme example would never happen in real life. The numbers
used in the example were invented, but the underlying fact
pattern was drawn from Pfizer’s use of Trovan in Nigeria in
1996.4¢ Pfizer’s practices were alleged to have been responsi-
ble for the deaths of eleven children, with others suffering pa-
ralysis, deafness and blindness.*” These tradeoffs happen in
real life.

One might instead argue that any corporation that took
such extreme actions to maximize profits would encounter
negative publicity, legal sanctions and increased regulations
that would make the action unprofitable in the long-term.

It would be wonderful if this were true. If doing the right
thing were always the more profitable action, and that were
observable, then there would be no need for ethics or for
moral and social norms. But the evidence often suggests other-
wise. Annual sales for the drug used in the hypothetical above
were allegedly expected to exceed $1 billion annually.*® After
a series of court cases, Pfizer settled for around $75 million in
total, less than 10% of their expected sales over a single year.*°
This real world example shows that expected profits can
grossly outweigh the direct costs of morally questionable con-
duct.

46. See Abdullahi v. Pfizer, Inc., No. 01 Civ 8118, 2002 U.S. Dist. LEXIS
17436, at *2-3 (S.D.N.Y. Sept. 16, 2002), vacated, 2003 U.S. App. LEXIS
20704 (2d Cir. 2003).

47. Id. at *6.

48. Id. at *2.

49. Joe Stephens, Pfizer to Pay $75 Million to Seitle Nigerian Trovan-Testing
Suit, WasH. Posr, July 31, 2009, http://www.washingtonpost.com/wp-dyn/
content/article/2009/07/30/AR2009073001847.html
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This result is unlikely to change if we consider the indi-
rect costs. We were unable to uncover any serious boycott ef-
forts against Pfizer for its actions in Nigeria®°, and such boy-
cotts are extremely unlikely.>! Tragically, however, many
Nigerians are now boycotting lifesaving polio vaccinations out
of a generalized fear of Western medicine.®2

Another counterargument is that shareholders may prefer
to limit director discretion for fear that directors will abuse
that discretion and increase agency costs. That is, once direc-
tors are authorized not to kill children for loose change, they
will use that authority to donate the corporate treasury to their
alma mater. This argument is unpersuasive for three reasons.

First, this is actually an argument against discretion gener-
ally. Any action the director could take under the guise of so-
cial values, she could already take under the guise of business
discretion.® Because directors already have near unfettered
discretion, recognizing social and moral norms and broader
shareholder interests will not grant them any power to pilfer
from the corporate treasury that they do not already have. Sec-
ond, it is also unlikely to change the effectiveness of the cur-

50. There are currently various calls for boycotts of Pfizer for a variety
issues, but we could find no serious efforts to create a boycott based on this
issue or any signs of changes in consumer spending habits.

51. Boycotts of pharmaceutical companies are extremely unlikely be-
cause the cost of substitution is so high. Often there are fewer substitutes for
drugs than there are for, say, chicken sandwiches. A rational consumer boy-
cotting a chicken sandwich company must value the moral objection and its
expected return more than she values the cost of substituting the chicken
sandwich for, say, a Big Mac. The Big Mac may be slightly more expensive or
less appealing, but it is a minor cost that a consumer may be willing to bear
to make a moral point. In contrast, a rational consumer boycotting a drug
company must value her health less than her moral sensibilities. We may be
willing to boycott sandwiches or even Botox injections, but we are unlikely to
give up our cancer treatments. Because the individual boycotter suffers the
full cost of boycotting the drugs but offers only nominal opposition to the
drug company, such a boycott would likely be irrational to even the most
morally outraged consumer.

52. See NIGERIA: Government Blames Polio Vaccine Boycott on Pfizer Trials,
IRIN HUMANITARIAN NEwWS & ANALysis, June 7, 2007, http://www.irinnews
.org/report/72601/nigeria-government-blames-polio-vaccine-boycott-on-pfi-
zer-trials.

53. Again, there may be some slight additional restrictions in the take-
over context, but these typically happen only once per corporate life, if at all,
so it is not a strong reason to eliminate all discretion over social and moral
norms.
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rent controls on agency costs. Various corporate governance
and market pressures already pressure a director to reduce her
agency costs. If the director is already limited by these pres-
sures, she will not be able to expand her agency costs further.
If she is not at the limits of these pressures, she can expand
her agency costs regardless of whether discretion of social and
moral norms is granted.>*

Third, even assuming a selfserving director could in-
crease agency costs somewhat, this may still be preferable. Re-
turning to our example, suppose the international drug test
would cost fifty additional lives and save only $2. Suppose fur-
ther that if we allow director discretion, the fifty lives will be
spared, we will forfeit the $2 savings, and the director will
abuse her discretion by donating $5 to her alma mater. Share-
holders may still consider this $7 cost acceptable to save fifty
lives, even though it has increased agency costs.?®

Another counterargument is that shareholders have such
varied interests that allowing consideration of nonfinancial in-
terests quickly becomes unworkable. Some shareholders will
want to protect the environment, some will want to donate to
cancer research, and others will want to buy only locally
grown, sustainable, organic, non-GMO, fair trade, whole grain
products for the employee cafeteria. If we allow directors to
consider each of these nonfinancial interests, whose interests
do we choose? Shareholders may not want directors to con-
sider nonfinancial interests because directors may consider in-
terests the shareholder doesn’t care about.

It’s true that directors may reach the wrong balance, but
this is not sufficient reason to entirely neglect moral and social
interests. The most likely result is Tiebout sorting.>¢ That is,
shareholders that value environmental interests will be willing
to pay a premium for environmentally friendly directors.
Those that place little value on environmental interests will
sell, transferring their holdings to a corporation that better
aligns with their financial and nonfinancial preferences. Over

54. For a fuller treatment of these arguments, see Elhauge, supra note 21,
at 806.

55. At most this increased agency cost will create dead weight loss that
reduces the quantity of nonfinancial transactions taking place.

56. For a description of this self-sorting through mobility in municipali-
ties, see Charles M. Tiebout, A Pure Theory of Local Expenditures, 64 J. PoL.
Econ. 416 (1956).
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time, as directors show preferences for one social or moral is-
sue, the shareholder base will come to reflect the values of the
directors, that is, to the extent the directors’ moral prefer-
ences have any noticeable effect.>”

In addition, directors are capable of performing the ap-
propriate balance. First, as discussed in Part IV.C.1., below, the
empirical evidence suggests that directors are already balanc-
ing nonfinancial interests; recognizing that they make these
balances merely brings the theory in line with practice. Sec-
ond, directors already have broad experience balancing a
range of financial interests—whether to seek long-term or
short-term growth, whether to take high or low risk invest-
ments.>® Most directors are already well equipped to balance
competing interests. Third, as a final line of defense, share-
holders have the ability to remove directors that are inept at
balancing. Directors are elected at the will of shareholders. If a
director consistently reaches the wrong outcomes, she will be
replaced and the course will be corrected.>®

Because shareholders value nonfinancial interests, and
because granting discretion over these interests will likely not
increase agency costs, in a hypothetical bargain with other
stakeholders, shareholders would negotiate to allow directors
to consider their financial and nonfinancial interests. Granted,
in most situations this will require directors to maximize prof-
its, but in each situation directors must consider the social and
moral consequences.5?

57. Alison Mackey, Tyson B. Mackey & Jay B. Barney develop a similar
model, finding that as the proportion of shareholders seeking social respon-
sibility increases, market demand for socially responsible firms increases,
which may cause more directors toward socially responsible actions to meet
the demand. Alison Mackey, Tyson B. Mackey & Jay B. Barney, Corporate So-
cial Responsibility and Firm Performance: Investor Preferences and Corporate Strate-
gies, 32 Acap. Mamrt. Rev. 817, 823 (2007).

58. For a description of the financial conflicts among shareholders, see
Anabtawi, supra note 27, at 20-37.

59. For an extensive treatment on the limits on managers’ ability to sacri-
fice profits see Elhauge, supra note 21, at 840-59.

60. Milton Friedman, no friend to using corporate funds for social issues,
even implicitly acknowledged this result. In his article, he condemned social
responsibility, but only after he defined social responsibility to exclude actions
that were in the shareholders’ interests. If the shareholders valued the ac-
tion, it seems even Milton Friedman would support it:

What does it mean to say that the corporate executive has a ‘social
responsibility’ in his capacity as businessman? If this statement is
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3.  Director Interests

The prior subsection has shown that shareholders would
likely negotiate for a norm that prioritized shareholder profits
but still allowed directors to consider the shareholders’ moral
and social norms. We now turn to what the directors would
negotiate for.

More practically-minded directors are likely to accept any
corporate governance rule the shareholders want in exchange
for the business judgment rule, which directors would likely
find both necessary and sufficient.®!

In support of the shareholder wealth maximization norm,
it has been argued that directors will prefer shareholder
wealth maximization because any other alternative would
lower share prices and increase the cost of equity capital,
which would increase the likelihood of firm failure or take-
over.®2 Takeovers harm directors personally by damaging their

not pure rhetoric, it must mean that he is to act in some way that is

not in the interest of his employers . . . The executive is exercising a

distinct ‘social responsibility’ . . . only if he spends the money in a

different way than they would have spent it.
Friedman, supra note 25, at 33.

61. See Paul D. Weitzel, The End of Shareholder Litigation? Allowing Share-
holders to Customize Enforcement Through Arbitration Provisions in Charters and
Bylaws, 2013 BYU L. Rev. 65, 65-73 (detailing practical limits on sharehold-
ers’ ability to control management).

62. See Bainbridge, supra note 5, at 580 (“At the margins, a higher cost of
capital increases the probability of firm failure or takeover”). It is not clear
why cost of capital through equity sales is the relevant cost in this argument,
at least as far as it addresses firm failure. For example, if directors maximized
the interests of employees, rather than shareholders, they could lower labor
costs. And while dividends are typically discretionary, wages are not, which
implies that in tough times wages are more likely to push a firm to fail. The
bankruptcy code does not even allow shareholders to file for involuntary
bankruptcy. See 11 U.S.C. § 303(b) (allowing claim holders, rather than in-
terest holders, to file for involuntary bankruptcy).

This claim is also empirically suspect because over the last decade firms
are much more likely to repurchase stock from shareholders than to sell it to
them. See]Justin Fox & Jay W. Lorsch, What Good are Shareholders?, Harv. Bus.
Rev., July-Aug. 2012, at 50 (“Net issuance of corporate equity in the U.S.
over the past decade has been negative $287 billion, according to the Fed-
eral Reserve . . . Factor in dividend payments, and we find a multi-trillion-
dollar transfer of cash from U.S. corporations to their shareholders over the
past 10 years. Established corporations tend to finance investments out of
retained earnings or borrowed money. They don’t need shareholders’
cash.”). Where that is the case, the cost of equity is not very relevant. See also
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reputation, reducing the value of their firm-specific human
capital, and damaging their self-esteem in doing a job well.63

This argument is based on a questionable premise: that
considering nonfinancial interests will lower share prices. This
assumes that any additional risk created by considering nonfi-
nancial interests will outweigh the benefit shareholders see in
considering these nonfinancial interests. That is, if sharehold-
ers value some social issue more than profits, then taking ac-
count of that social issue will increase, not decrease, the share
price. Therefore, consideration of moral and social norms, if
done in accordance with shareholder preferences, decreases
the cost of equity capital. As discussed in Part IV, there is con-
siderable evidence that shareholders are willing to accept
lower returns in exchange for promotion of their non-finan-
cial interests. The limits on what they are willing to accept will
vary across firms, but a director that properly values all of the
shareholders’ interests will increase the demand for shares
and the share price, which will reduce capital costs. This will
reduce the risk of takeovers, which will increase the returns on
the directors’ firm specific human capital investment, improve
the directors’ reputations and improve the value of their stock-
based compensation.

But even if accounting for social or moral norms lowered
the stock price, there are additional reasons why directors may
prefer such a norm. First, as discussed in Part IV.B., below,
directors are human; most place some value on moral and so-
cial norms and would be willing to work for lower salaries to
further causes they believe in. Because most directors are will-
ing to make some level of financial concessions to promote
social and moral causes, they would prefer a norm that al-
lowed them to do what they think shareholders would deem as
right. This willingness leaves room to negotiate for a norm that
accounts for social and moral interests.

Second, directors are more involved than shareholders in
any inhumane action the corporation carries out. Because di-

Bainbridge, supra note 5, at 590 n.206 (“Some firms go for years without
seeking equity investments. If these firms’ boards disregard shareholder in-
terests, shareholders have little recourse other than to sell out at prices that
will reflect the board’s lack of concern for shareholder wealth. In contrast,
few firms can survive for long without regular infusions of new employees
and new debt.”).

63. See Bainbridge, supra note 5.
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rectors are less removed from the bad act, they are less morally
shielded from social or moral costs (i.e., guilt or shame). Di-
rectors are likely to negotiate for a system that allows them to
consider alternatives to reduce these costs, which they often
bear more acutely than shareholders.

One counterargument is that directors may prefer the
shareholder wealth maximization norm because they do not
want another factor to consider. They may believe that the in-
formation and decision costs associated with considering
moral and social norms outweigh the benefits.

This seems unlikely. As explained in Part IV.B., directors
already act on moral and social norms—our theories just pre-
tend that they do not. Under the profit maximization norm
directors are required to invent Rube-Goldberg-like explana-
tions for how doing what’s right will increase profits. Under a
system that allows them to do what is right because it is right,
they can save the costs of justifying why the action increases
profits. They short-circuit the longer decision path, which may
reduce decision costs. In addition, it may require more mental
exertion to pretend they are not aware of certain social and
moral consequences than it would to just consider those con-
sequences in the balance. Where this is the case, information
costs are reduced by considering moral and social norms.

Directors engaged in a hypothetical bargain would prefer
a norm that allowed them to consider the moral and social
interests of the shareholders. As long as the shareholders are
happy, the directors are likely to improve their reputations
and compensation. Because of this, in a hypothetical negotia-
tion, directors are likely to prefer a rule that allows considera-
tion of shareholders’ moral and social interests.

4.  Other Stakeholder Interests

Next we turn to the corporation’s other stakeholders. The
category of other stakeholders includes those that are pro-
tected by contracts and those that are not. Stakeholders with
contracts include consumers, suppliers, employees, indepen-
dent contractors and debt holders. Stakeholders without con-
tracts include tort victims, local municipalities and those that
share environmental resources with the firm, for example, kids
who play downriver from the factory.

For stakeholders with contracts, there is little need for a
hypothetical negotiation. They have an actual negotiation
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when they become stakeholders.5* Because they will negotiate
their own protections, they would likely prefer as wide a nego-
tiation field as possible to search for mutual gains from trade.
This suggests that contractual stakeholders would prefer a
norm that allowed directors to consider moral and social
norms because such a norm would broaden the field of the
negotiation.

One might argue that many employees or customers do
not negotiate before becoming stakeholders, so this is an un-
realistic assumption. While market forces supply some of the
negotiation on their behalf, relying on the market isn’t neces-
sary for our purposes. Both groups would prefer a norm that
allowed directors to consider social and moral norms. Under
the shareholder wealth maximization norm, employees should
not be paid one cent above their market rate. Allowing consid-
eration of social norms may allow them to earn higher wages.
Likewise, the shareholder wealth maximization norm means
products should only be as safe as necessary to maximize prof-
its. Consumers will prefer a norm that allows directors to con-
sider the moral consequences of reduced safety.®°

Stakeholders without contracts would also likely prefer a
norm that allowed directors to consider moral and social
norms because it would give them additional chances for pro-
tection. A local community would prefer the directors to con-

64. Bainbridge, supra note 5, at 589 (“Shareholders would want the pro-
tections provided by fiduciary duties, while bondholders would be satisfied
with the ability to enforce their contractual rights, which is precisely what
the law provides.”) (citation omitted). Bainbridge also notes
Nonshareholder corporate constituencies can thus ‘negotiate’ with
the board in precisely the same fashion as do shareholders: by with-
holding their inputs. If the firm disregards employee interests, it
will have greater difficulty finding workers. Similarly, if the firm dis-
regards creditor interests, it will have greater difficulty attracting
debt financing. And so on.

1d. at 590 (footnote omitted).

65. An infamous example of financial calculations without consideration
of moral issues is the Ford Pinto. Ford sold a car prone to explode rather
than install an $11 fix. The decision was based on crash testing (which re-
vealed the problem) compliant with federal law, and a financial cost-benefit
financial analysis developed by a federal agency, the National Highway Traf-
fic Safety Association. The projected costs of human burns and fatalities was
calculated to be about a third the cost of installing the $11 part on all of the
Pinto automobiles. Dennis A. Gioia, Pinto Fires and Personal Ethics: A Script
Analysis of Missed Opportunities, 11 J. Bus. ETHics 379 (1992).
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sider the social norms of dealing with a community. Children
playing downstream would prefer for directors to consider
whether dumping sludge in the river violates moral norms,
even if dumping complies with law. And tort victims would
likely prefer that directors consider the moral and social con-
sequences of their safety programs, beyond the minimums re-
quired by law.

One counterargument is that profit maximization may
benefit local communities by raising tax revenues, creating
more employment, and even resulting in larger corporate
reserves to satisfy tort judgments.

This is a reasonable argument, but it is internally inconsis-
tent. While a corporation with strong profits has stronger ca-
pacity to stay in the community despite higher tax rates or to
offer steady employment, this capacity will not be used unless
doing so is profit maximizing. A director that only maximizes
profits is limited in her ability to pass along the benefits of
stable profits to employees, either through wages or job secur-
ity.

Likewise, tort claimants are likely to find that maximizing
shareholder wealth means maximizing the actual wealth of the
shareholders, rather than leaving that wealth resting in the
corporate treasury. This means distributing corporate reserves
to shareholders through dividends and stock repurchases. Re-
call that the most famous case extolling shareholder wealth
maximization successfully reduced the size of Ford’s corporate
reserves.56

There is no reason to think that either contractual or
non-contractual, non-shareholder stakeholders would prefer a
shareholder wealth maximization norm over a norm that al-
lowed directors to consider shareholders’ moral and social in-
terests.

5. Summanry of the Hypothetical Bargain Analysis

In a hypothetical bargain between the various constituen-
cies it is likely that shareholders would prefer a norm that al-
lowed consideration of their nonfinancial interests because
those interests affect their utility. Directors are likely to care
primarily about the business judgment rule, but would also
support consideration of the shareholders’ nonfinancial inter-

66. Dodge v. Ford Motor Co., 170 N.W. 668 (Mich. 1919).
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ests because it reduces their moral and social costs and be-
cause satisfying shareholders increases share prices, which pro-
vides job security, increased compensation and benefits to
their reputations. Other stakeholders are also likely to support
this outcome because it expands the range of any negotiation
and may allow them to capture the benefits of any social and
moral norms.

C.  The Principal-Agent Model

While the nexus of contracts model of the corporation
has enamored most of the academy,%” it is still common to see
arguments premised on the idea of an agent-principal rela-
tionship between directors and shareholders.®®

Under an agency model, shareholders are seen as owners
of the corporation, with directors or managers acting as their
agents to look after their interests. Nothing in law requires an
agent to consider only the financial interests of their princi-
pals. In fact, proper consideration of a broad range of interests
can actually increase the principal’s total utility.

A brief example may illustrate the point. Suppose that
your favorite kindergartener is selling homemade lemonade
for a nickel and you ask us, as your agents, to go next door to
get you a cup. Rather than pay the five cent asking price, we
ridicule the girl, her poorly-made lemonade stand and her
ugly pigtails until she cries, “Just take the lemonade! I don’t
care anymore!” and runs inside. We then help ourselves to
free cups and proudly return to you with both lemonade and
nickel.

We have maximized your wealth, but not your total wel-
fare. The small financial gain is offset by the damage to your

67. See StouT supra note 23, at 36—44 (outlining arguments for rejecting
an agency model); Stephen M. Bainbridge, In Defense of the Shareholder Wealth
Maximization Norm: A Reply to Professor Green, 50 WasH. & L L. Rev. 1423,
1426 n.8 (1993) (“[N]either legal nor economic theory bases the primacy of
shareholder wealth upon the existence of an agency relationship between
shareholders or managers.”).

68. See, e.g., Jensen & Meckling, supra note 7, at 308, 311 (founding the
nexus of contract theory, but still adopting agent-principal arguments);
Elhauge, supra note 21 at 783; Friedman, supra note 25. But see Donald
Langevoort, Agency Law Inside the Corporation: Problems of Candor and Knowl-
edge, 71 U. CiN. L. Rev. 1187, 1192 (2003) (urging caution when using
agency law as an analogy to understand corporate law).
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relationship and your other moral and social interests. By max-
imizing your financial interests to the exclusion of your social
interests we lowered your total utility and served as an ineffi-
cient agent.

Some investors may not be concerned about whether the
pigtailed kindergartener next door likes them, but the same
principles apply for countless nonfinancial interests. There is
some point at which shareholder interests are best served by
rejecting profit maximization.

Take, for example, the scenario described in Part ILA.,
above, regarding drug trials conducted overseas to avoid regu-
lation. Recall that these reduced regulatory protections will re-
sult in lower costs, but more deaths. A shareholder may be will-
ing to tolerate a few deaths for large savings, but may be un-
willing to tolerate many deaths for small savings. An effective
agent must act in accordance with all of the shareholders’ in-
terests or the agent may decrease the shareholders’ total wel-
fare.

Because an agent is effective only to the degree she con-
siders all of the principal’s relevant interests, the agent-princi-
pal model of the corporation supports allowing directors to
consider shareholders’ nonfinancial interests.

D. A Few Counterarguments

There are a few remaining counterarguments that are
commonly employed against proposals to consider interests
other than pure wealth maximization. This section will address
the role of law, the survival of the firm and the two masters
problem.

1. The Role of Law

One might argue that directors need not consider nonfi-
nancial interests because any nonfinancial interest that is gen-
erally agreed upon is already protected by general and
targeted public welfare laws. This argument fails because these
laws may not match the preferences of shareholders, the laws
are incomplete, the laws are subject to governmental ineffi-
ciencies and laws change over jurisdictions and time.

First, a perfectly functioning democratic government re-
flects the interests of all its citizens, which may differ systemati-
cally from the interests of the shareholders. For example,
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Hobby Lobby Stores, Inc., was recently recognized by the
Supreme Court as having interests that differed from the non-
financial interests embodied by certain regulations.®® At times
the law will allow an exemption for such preferences, as the
Supreme Court held, but often it will not. Laws may provide
an outer bound to decision making, but idiosyncrasies of a
particular group of shareholders may mean those boundaries
are too permissive.

A second, related problem is due to bounded rationality
and the costs of negotiating an infinitely complex set of laws.
Even if the nonfinancial interests of shareholders perfectly
align with those of society, laws will be incomplete.” Courts
and regulatory agencies are inadequate mechanisms to fill
these gaps because judges are not well equipped to make busi-
ness decisions, not all business decisions will be subject to judi-
cial or administrative review, judicial and administrative deci-
sions typically come only after the business decision has been
made, and the costs of litigating a reversal would be borne by
shareholders. Without discretion to consider nonfinancial in-
terests, directors’ actions will not be able to fill the gaps relat-
ing to nonfinancial interests, which will lead to inefficient re-
source allocations.

Third, no democracy perfectly aligns with the majority’s
preferences. The law is subject to horse trading, regulatory
capture, opportunism and special interest pressures. These
make it unlikely that laws reflect the interests of society gener-
ally, let alone the interests of shareholders in a particular cor-
poration.

Fourth, laws change and corporations are governed by
multiple bodies of law across jurisdictions. The social and
moral norms in the United States may be very different than
the norms in Brazil or Zaire, and it is not clear why an investor
in the United States should be required to yield her moral de-
cision-making to citizens in other countries. As Einer Elhauge
points out, “before 1924, slavery was legal in the Sudan and
not yet prohibited by international law.””! The law cannot be a

69. See Burwell v. Hobby Lobby Stores, Inc., No. 13-354, slip op. at 18
(U.S. June 30, 2014).

70. For an excellent and in-depth description of the interplay between
legal requirements and shareholders’ norms, see Elhauge, supra note 21 at
740, 747-48.

71. Elhauge, supra note 21, at 802.
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sufficient safeguard for moral and social norms because it
would require shareholders in one country to yield decision
power over their moral and social interests to voters in another
country when engaging in global commerce.”? Even if our
morals align with international laws now, these laws are subject
to change without our input.

For these reasons, law is not a sufficient mechanism to
protect shareholders’ moral and social interests.

2. Swrvival of the Firm

A common justification for the shareholder wealth max-
imization norm is that “[w]here competitors are numerous
and entry is easy, persistent departures from profit maximizing
behavior inexorably leads to extinction.””® That is, nice corpo-
rations finish last. There are three responses to this.

First, as a practical matter, self-interested directors are un-
likely to knowingly take actions that will cause them to lose
their jobs except in extreme circumstances. If following share-
holders’ nonfinancial interests is unprofitable, directors are
more likely to err on the side of profit maximization so as to
avoid being put out of work. In other words, as Einer Elhauge
pointed out, this critique is a restraint on the pursuit of nonfi-
nancial interests, rather than a reason to disallow it.7#

Second, focusing on constituents other than shareholders
sounds more like a formula for success than failure. As dis-
cussed further below, craigslist.org, a classified listings website,
puts its customers and community before profits, a practice
that made it the world leader in its industry.”> Treating cus-
tomers and employees as the top priority is now such common
business advice that it has become a cliché.

Third, in the rare instance where directors are faithfully
following the shareholders’ interests and the shareholders’
nonfinancial interests lead to insolvency, it’s not clear why we
should intervene. In insolvency, the shareholders are the low-
est in priority, behind the claims of creditors, employees and

72. There are examples of domestic laws that prohibit conduct by com-
panies outside of the United States, such as the Foreign Corrupt Practices
Act. These laws are typically the exception to the rule. See, e.g., 15 U.S.C.
§78dd-1 to -3 (2012).

73. Jensen & Meckling, supra note 7, at 329 n.30.

74. See Elhauge, supra note 21, at 809.

75. eBay v. Newmark, 16 A.3d 1, 8 (Del. Ch. 2010).
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suppliers. If the shareholders are willing to sacrifice their en-
tire stake to do what they feel is right (a very unlikely result), is
it our business to stop them? To force them to take an action
they find morally repugnant in order to prevent bankruptcy?

If so, we’ve proven too much. If we can prohibit corpora-
tions from going insolvent for moral reasons, why not for busi-
ness reasons as well? Why allow corporations to engage in high
risk activities or activities that pay off only in the extreme long-
run? There would be little left of corporate law if we sought to
protect corporations from insolvency. While self-imposed,
morally-based insolvency seems extremely unlikely, it does not
seem like something we should prohibit.

Another concern might be that deviating from profit max-
imization harms minority shareholders that would have pre-
ferred more profit maximizing actions, but this is merely a
baseline problem. Minority shareholders that want pure profit
maximization may have lower returns if pure profit maximiza-
tion isn’t required. But the remaining shareholders face moral
and social costs if pure profit maximization is required. So this
is a cost allocation problem that can be determined by the
board of directors and need not be decided a priori by the
courts.”®

Shareholder wealth maximization cannot be defended on
the grounds that other systems lead to insolvency because such
deviations are unlikely in the face of market pressures, are
likely to be profitable, and are rightfully within the sharehold-
ers’ prerogatives.

3. The Two Masters Problem

Another justification for the shareholder wealth max-
imization norm is the “two masters” problem, a term coined by
Professor Bainbridge in his insightful debate with Prof.
Green.”” The argument is that if directors are required to con-
sider multiple goals, they will not have a determinate guide for
decision making. Michael C. Jensen summarized the argument

76. See Elhauge, supra note 21, at 739.

77. See Bainbridge, supra note 67, at 1427 (1993) (citing Maithew 6:24
(NIV) (“No one can serve two masters. Either you will hate the one and love
the other, or you will be devoted to the one and despise the other. You
cannot serve both God and money.”)). It is wonderful irony that this scrip-
ture is used to argue that directors should consider only profits and not
moral or social consequences.
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saying, “since it is logically impossible to maximize in more
than one dimension, purposeful behavior requires a single val-
ued objective function.””®

While effective against some stakeholder theories, the two
masters argument is a weak critique of the broad shareholder
value norm. Under the broad shareholder value norm direc-
tors remain accountable to only one constituency: the share-
holders. Deviations from shareholder wealth maximization oc-
cur only when doing so serves the shareholders’ moral or social
interests. There is still only one master.

Likewise the critique is weak against the broad share-
holder value norm because even maximizing shareholder
value requires balancing several competing interests, effec-
tively maximizing in more than one dimension.” Public cor-
porations have thousands of shareholders that define “long-
term” in different ways. For you it may be when you retire; for
me when my kids reach college.®° The two masters problem
appears as soon as the board is required to define “long-
term.”8! Directors are also required to consider our differing
risk preferences and perhaps our diversification. It’s unpersua-
sive to argue that directors can manage several financial inter-

78. Jensen, supra note 10; see also id. at 11 (“[T]elling a manager to maxi-
mize current profits, market share, future growth in profits, and anything
else one pleases will leave that manager with no way to make a reasoned
decision. In effect, it leaves the manager with no objective. The result will be
confusion and a lack of purpose that will handicap the firm in its competi-
tion for survival.”); GREG McCKEOWN, EssenTiaLism 49-57 (2014); Bainbridge,
supra note b at 581 (“Because stakeholder decision making models necessa-
rily create a two masters problem, such models inevitably lead to indetermi-
nate results.”); id. at 582 (“[D]irectors who are responsible to everyone are
accountable to no one.”).

79. See Anabtawi, supra note 27, at 20-37.

80. One interesting counter argument would be that the firm use a
weighted average expected sales date. This would allow directors to maxi-
mize profits toward a single date. However, this number would change with
every trade, making it at best a range. And if it is a range, what is to be done
to decide between competing points in the range? Using a weighted average
expected sales date, even if possible in theory, would not completely elimi-
nate the two masters problem. It would also likely have the unfortunate re-
sult of skewing toward short-term objectives.

81. Another interesting suggestion would be for the firm to maximize
shareholder wealth on an infinite time horizon. Apart from the difficulty of
calculating such results, these computations would still require a discount
rate, which can vary among shareholders. It would also be less profitable to
most shareholders, assuming their mortality.
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ests at once, but adding any nonfinancial interests would leave
them without direction.

To the extent the two masters problem relates to serving
multiple constituencies, it does not apply to the broad share-
holder value norm, which serves only shareholders. To the ex-
tent it relates to serving multiple interests, it is a difference of
degree, not of kind, from the shareholder wealth maximiza-
tion norm, and there is no reason to suggest that this differ-
ence in degree will hamper the directors’ performance.

I1I.
THE BrRoAD SHAREHOLDER VALUE NORM BETTER CONFORMS
WITH THE LAaw

Part II showed how the broad shareholder value norm im-
proves upon the theoretical underpinnings of the shareholder
wealth maximization norm. This part shows that the broad
shareholder value norm also resolves the weaknesses of stake-
holder theories in the case law.

This article will focus on the most challenging cases for
the various theories: Revion, Inc. v. MacAndrews & Forbes
Holdings, Inc. and eBay Domestic Holdings, Inc. v. Newmark.%% At
first glance, these cases seem to require shareholder wealth
maximization, and the counter arguments scholars have pro-
posed are incomplete at best. We argue that these cases stand
for the proposition that Delaware courts will not recognize a
moral interest in determining who has the proper character to
own stock in a Delaware corporation.

This part begins with an introduction to the business
judgment rule and how it creates ambiguity in corporate pur-
pose cases. We then analyze the two major cases in turn.

A.  The Business Judgment Rule

All discussions of corporate purpose are necessarily in the
shadow of the business judgment rule, which often leaves rul-
ings on corporate purpose ambiguous. “The rule itself ‘is a
presumption that in making a business decision, the directors
of a corporation acted on an informed basis, in good faith and
in the honest belief that the action taken was in the best inter-

82. There are several other old standards in any debate about corporate
purpose. Many have been debated for fifty years, with very few new argu-
ments in the last twenty.
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ests of the company.””83 In practice, this means courts will not
second guess a business decision under most circumstances. If
the decision is the product of a business judgment, then courts
will not analyze whether it was the right decision.

When analyzing most business decisions, courts apply the
business judgment rule before considering whether directors
maximized shareholder wealth. The business judgment rule is
typically dispositive of the case, which cuts off any analysis dis-
cussing shareholder wealth maximization. Discussions that are
provided are dicta.

However, when there are active bidders attempting to ac-
quire the corporation and it becomes clear that the corpora-
tion will be sold, there are additional prerequisites before the
business judgment rule applies.®* Because of this, takeover
cases provide the clearest statements of corporate purpose and
have proved the most difficult for scholars to circumvent. We
discuss the leading takeover cases here.

B. Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc.

Writing in his private capacity, the chief justice of the
Delaware Supreme Court recently said that Revilon, Inc. v.
MacAndrews & Forbes Holdings, Inc.®> ended the debate about
corporate purpose by precluding consideration of non-finan-
cial concerns in corporate action.®¢ In contrast, some scholars,
such as Lynn Stout, have argued that Revlon is merely the “ex-
ception that proves the rule,” and provides little practical limit
on directors wishing to consider non-shareholder interests.5”
The following sections offer a new interpretation that does not
preclude moral considerations and does not require consider-
ation of non-shareholders’ interests. Rather, we show that the
cases merely establish that courts will not recognize a pur-

83. Smith v. Van Gorkom, 488 A.2d 858, 872 (Del. 1985) (citation omit-
ted).

84. See Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946, 954-55 (Del.
1985); Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173,
182 (Del. 1986).

85. Revlon, 506 A.2d at 173.

86. Leo E. Strine, Jr., Can We Do Better by Ordinary Investors? A Pragmatic
Reaction to the Dueling Ideological Mythologists of Corporate Law, 114 CorLum. L.
REv. 449, 454 n.16 (2014).

87. Stour, supra note 23, at 30-31.
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ported moral interest in determining who has the proper char-
acter to own stock.

1. Facts

In Revlon, a firm was to be sold to either a hostile corpo-
rate raider or a party that was friendly to the board. The board
supported the friendly bidder, in part because doing so would
eliminate the directors’ potential liability to noteholders.

It began when the board learned of an impending hostile
tender offer by the corporate raider.®® Advisers informed the
board that the company as a whole was worth around $55 per
share, but if the company was broken up and sold, the pieces
would be worth around $60 to $70 per share.??

Hoping to avoid a breakup, the board authorized two
defensives. First, it repurchased some of its outstanding shares,
thereby raising the share price.?® Second, it adopted a poison
pill, which would saddle the company with large amounts of
debt unless the acquirer paid at least $65 per share.

The hostile bidder offered $47.50 per share.®’ The board
urged its shareholders to reject the bid and issued debt in the
form of notes as part of an exchange offer. The notes had a
covenant that prevented certain asset sales, which would make
it more difficult to break up the company.*? The bidding con-
tinued, and the board began negotiating with a friendly bid-
der.9®

The friendly bidder offered $56 per share if the board
waived the covenants in the notes, a move that severely de-
creased the notes’ value and led some noteholders to threaten
to sue the directors. The board accepted the friendly bidder’s
offer.9*

The hostile raider topped the bid and promised to top
any future bid the friendly bidder made.?> The friendly bidder
raised its bid to $57.25, and the board again agreed. This time
the agreement included a “no-shop provision,” which would

88. Revlon, 506 A.2d at 176.
89. Id. at 177.
90. Id.
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prohibit the board from soliciting offers from other bidders, a
$25 million break-up fee if the deal wasn’t completed with the
friendly bidder, and a provision that would allow the friendly
bidder to purchase some of the company’s divisions at a deep
discount if another bidder won. In exchange, the friendly bid-
der also agreed to support the notes at par value, which would
likely keep the noteholders from suing the directors.

The hostile bidder sued. The Delaware Court of Chancery
enjoined the asset transfer and the board’s tactics, and the
Delaware Supreme Court heard an expedited interlocutory ap-
peal.?®

2. Analysis

The Delaware Supreme Court held that the adoption of
the poison pill and the share repurchase were reasonable re-
sponses to the perceived inadequacy of the bid.” However,
once there was a live auction with topping bids,

it became apparent to all that the break-up of

the company was inevitable. . . . The duty of the

board had thus changed from the preservation of

Revlon as a corporate entity to the maximization of

the company’s value at a sale for the stockholders’

benefit. This significantly altered the board’s respon-

sibilities . . . . It no longer faced threats to corporate
policy and effectiveness, or to the stockholders’ inter-
ests, from a grossly inadequate bid. The whole ques-
tion of defensive measures became moot. The direc-
tors’ role changed from defenders of the corporate
bastion to auctioneers charged with getting the best
price for the stockholders at a sale of the company.®

The court also condemned the directors for requiring the
friendly bidder to support the notes at par value, a move the
court saw as a naked attempt to avoid being sued.®® In its de-
fense, the board argued that it could consider the interests of
other constituencies, including the noteholders, so supporting
the notes was a proper use of their discretion.!%0

96. Id. at 179.
97. Id. at 181.
98. Id. at 182.
99. Id.
100. Id.
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The court disagreed.

A board may have regard for various constituencies in dis-
charging its responsibilities, provided there are rationally re-
lated benefits accruing to the stockholders. However, such
concern for non-stockholder interests is inappropriate when
an auction among active bidders is in progress, and the object
no longer is to protect or maintain the corporate enterprise
but to sell it to the highest bidder.!0!

“The Notes were accepted by the holders on [the] basis
[that the covenants might be waived] . . . . Thus, nothing re-
mained for Revlon to legitimately protect and no rationally re-
lated benefit thereby accrued to the stockholders.”102

Proponents of shareholder wealth maximization fre-
quently cite these statements to show that, at least in the take-
over context, wealth maximization is required. Chief Justice
Strine recently wrote, “Revlon settled the question as a practical
matter in Delaware, by making clear that other corporate con-
stituencies may only be considered instrumentally in terms of
their relationship to creating profits for shareholders.”103

Others, such as Prof. Stout, have argued that the case
does not broadly require companies to maximize shareholder
wealth because it applies only when a takeover is imminent,
that is, when a public company is about to stop being a public
company.!®* However, even if she is correct, this doesn’t ex-
plain why the rules would change in that situation—nor does it
neatly cover takeover situations where ownership is switching
from one majority shareholder group to another, or from one
parent corporation to another. If social and moral norms are
worth considering in the daily operation of the company, why
are they not worth considering when the company is making
its most important decision, whether to continue its existence?

The broad shareholder value norm provides an answer. It
is not that moral and social norms cannot be considered; it is
that there are no actionable moral or social norms at issue.

The case establishes that the board’s actions must have
“rationally related benefits accruing to the stockholders.”1% In

101. Id. (internal citation omitted).

102. Id. at 182-83.

103. Strine, supra note 86, at 454 n.16.

104. Stour, supra note 23, at 30-31.

105. Revlon, 506 A.2d at 182 (internal citation omitted).
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the context of a takeover, what are the shareholders’ interests?
The directors are not making a decision about whether to pol-
lute the environment or how well to treat employees. They are
deciding who gets to own shares of the company, or more spe-
cifically, to whom might other shareholders sell their shares. If
the question is purely one of ownership, what moral interest
could shareholders have? Future decisions about whether to
break up the company will be made under the moral and so-
cial norms of the new owners, and if those morals violate some
rule there can be a suit at that point, when the claim is ripe.
But recognizing a shareholder’s moral interest in who can or
cannot own shares would effectively allow shareholders to
claim a moral interest in deciding who has the proper charac-
ter to own stock, which would be a troubling precedent.16

One counter argument is that this is more than just about
ownership because the bidder was a hostile raider. The bidder
planned to break up the company, which could harm local
communities and employees, and shareholders may have
moral interests in protecting these groups. It is not an objec-
tion to the raider’s ownership; it is an objection to the raider’s
intentions. This argument fails for two reasons.

First, the duties outlined above only took effect once “it
became apparent to all that the break-up of the company was
inevitable.”'7 Recall that the court approved the use of the
poison pill and the share repurchase, which the board
adopted before the friendly bidder entered the story. The
board’s actions crossed the line only when it was clear that
breakup was inevitable. “The original threat posed by [the hos-
tile bidder]—the break-up of the company—had become real-
ity which even the directors embraced.”!%® So it is difficult to
argue that the decision here was to protect employees or com-

106. One might ask if this is consistent with the court’s statement in Uno-
cal, stating that a board can act to prevent “a danger to corporate policy and
effectiveness . . . because of another person’s stock ownership.” Unocal
Corp. v. Mesa Petroleum Co., 493 A.2d 946, 955 (Del. 1985). This statement
could be understood to mean that mere stock ownership is something a per-
son may morally object to. The next case, eBay Domestic Holdings, Inc. v. New-
mark, 16 A.3d 1 (Del. Ch. 2010), routes that understanding, holding that
courts will not allow a board to defend shareholders’ alleged moral interest
in who has the proper character to own stock.

107. Revlon, 506 A.2d at 182.

108. Id.
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munities because a win by either bidder would result in break-
ing up the company. Again, the only decision was who would
own the company, and the court is right to disregard any
moral interests in who has the proper character to own stock.

Second, even if the hostile bidder planned to sell off the
divisions, it is again, nothing more than a change in ownership
of those divisions. Decisions about what to do with employees
of those divisions will be made in accordance with the interests
of the new owners, and a challenge about what the bidder
might do once the company is acquired is not yet ripe for adju-
dication.

Another counterargument is that here the court rejected
a deal that would have taken care of another constituency, the
noteholders. By rejecting the benefit to the noteholders, the
court could be said to have rejected any moral or social inter-
est the shareholders felt in helping the noteholders.

However, no one claimed that the shareholders had any
interest in helping the noteholders at their own expense. Be-
cause no one argued the existence of the shareholders’ social
or moral interest in helping the noteholders, the court had no
basis to invent one.

3. Revlon as an Evidentiary Rule: The Unjust Steward

There is another common sense reason why the wealth
maximization may be required in the takeover context but not
in daily decision-making. The rule in Revlon may be seen as an
evidentiary rule. Because of the extreme facts in a takeover
context, courts may require a greater showing of the share-
holders’ nonfinancial interest. This “last stage” problem was
examined nearly two thousand years ago, in the parable of the
unjust steward. There a steward, knowing he was about to lose
his job, forgave large portions of debts owed to his master with
the hope of buying the favor of the forgiven parties.!%% Simi-
larly, modern game theory predicts that players are more likely
to defect in the last stage of a repeat game because they will
not face repercussions in subsequent rounds.

In a takeover context, directors are soon to be out of
work, so there is a heightened risk that they will unjustly trans-
fer shareholder wealth to other constituencies to benefit them-
selves, and such an action would be more difficult to detect

109. Luke 16:1-13 (NIV).
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because the director’s benefit is nebulously indirect. Because
of these risks, once a takeover is inevitable courts may require
stronger evidence that acts benefiting non-shareholders are ac-
tually in the true interests (moral or otherwise) of sharehold-
ers. Perhaps no amount of evidence could overcome the pre-
sumption that these acts are merely attempts by directors to
gain favor with other constituencies. This would merely recog-
nize that directors are better at creating false business justifica-
tions than courts are at unraveling the insincerity of these justi-
fications. This would justify a reading of Revlon that allowed
only financial considerations in the context of an imminent
takeover—recognizing the heightened risks and their own lim-
itations on determining business purposes—but still allowed
shareholders’ nonfinancial interest to be considered in less
risky scenarios.

4. Revlon Summary

Revlon supports two propositions. First, when a sale is inev-
itable, the central decision being made is who will own the
company. Second, courts will not recognize shareholder inter-
ests about who has the proper character to own shares. Be-
cause there are no recognizable nonfinancial interests, direc-
tors are required to maximize financial interests. In addition,
during a takeover there are greater incentives for directors to
transfer wealth away from shareholders to buy favor with other
constituencies in their own self-interest. Courts may simply re-
quire heightened evidentiary standards or prohibit considera-
tion of nonfinancial interests altogether within the takeover
context.!10

C. eBay Domestic Holdings, Inc. v. Newmark

eBay Domestic Holdings, Inc. v. Newmanrk is the latest case in
the debate over corporate purpose.!!! This case involved craig-
slist.org, a classifieds website that quickly rose to become the

110. As a thought experiment, one might ask whether a court would en-
force an agreement that required part of the purchase price to be donated
to a disinterested charity. If such an agreement is acceptable, this would rec-
ognize an interest unrelated to the shareholders’ economic interest, despite
the strong language in this case, and would support our position. If such an
agreement is unacceptable, it would be evidence of a pure shareholder
wealth maximization requirement, which would oppose our position.

111. eBay, 16 A.3d 1.
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most used classified listing site in the United States.!!? Despite
its success, craigslist’s directors had no intention of monetizing
the site to maximize profits—the site did not charge for most
listings, and it did not accept third-party advertising.113

There were three shareholders, who each held a board
seat. Craig Newmark was the chairman and founder; he held
42.6% of the company.''* James “Jim” Buckmaster, the CEO
and president, held 29%. And eBay, an online auction plat-
form, held 28.4%.115

In contrast to craigslist, eBay was keen on monetizing eve-
rything.!16 It acquired its shares from a disaffected director of
craigslist, who had become disaffected precisely because he
was unable to persuade Craig and Jim to monetize the site.!!”
eBay believed it could succeed where this director had failed
and bought the shares with the goal of eventually acquiring
Craig’s and Jim’s shares and monetizing the site.!!®

In connection with eBay’s acquisition of the shares, eBay,
Jim and Craig entered into an agreement by which eBay would
pay $8 million each to Craig and Jim in exchange for various
minority shareholder protections.!'®* Among these protections
was the continuation of cumulative voting, which would give
eBay the power to elect one director. eBay also gained certain
“consent rights” to block share issuances, certain dilutive trans-
actions and charter amendments that would adversely affect
eBay. The agreement imposed confidentiality restrictions on
eBay and gave each of eBay, Craig and Jim preemptive rights
to purchase shares in any new share issuance and a right of
first refusal on each other’s shares. Importantly, the agree-
ment expressly gave eBay the right to compete, subject to cer-
tain consequences.!20

112. Id. at 7.

113. Id. at 8.

114. Id. at 25. These figures are before any of the attacks on eBay began.
By the time of suit, Craig and Jim had diluted eBay’s ownership down by
about 3.5%, which went to Jim (1.4%) and Craig (2.1%). Id.

115. Id.

116. Id. at 9.

117. See id. at 9-10 (describing eBay’s negotiations with the three craigslist
stockholders, Knowlton, Jim, and Craig, to acquire Knowlton’s shares).

118. See id. at 10-11 (describing eBay’s purchase of Knowlton’s share and
its attempts to acquire Craig’s and Jim’s shares).

119. Id. at 11-12.

120. Id. at 12-13
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If eBay chose to compete with craigslist in the United
States, it would lose (1) its consent rights, which covered share
issuances, dilutive transactions and charter amendments,
(2) its preemptive rights to purchase shares in new issuances,
and (3) its rights of first refusal of Jim and Craig’s shares. Jim
and Craig would also lose their rights of first refusal over
eBay’s shares, but not their rights of first refusal against each
other.!12!

For the next three years, eBay continually tried to mone-
tize or acquire craigslist, and Jim and Craig continually rebuf-
fed eBay’s advances.'?? During this time eBay routinely used
craigslist’s confidential information, in violation of its confi-
dentiality restrictions.!?® eBay used this information to create a
the United States.

Nearly three years after taking its initial investment, eBay

Europe, resigned the following week, and although eBay se-
lected a new director, Jim and Craig never seated him.!2¢

Jim and Craig immediately began planning how to force
eBay to sell its stock,!?7 implementing three measures to push
eBay out.!2®

First, they instituted a staggered board, meaning that only
one director would be elected each year.!2° This made eBay’s
cumulative voting power useless because with only one availa-

121. Id.
122. See id. at 14-16.
123. Id. at 17-18.

125. eBay, 16 A.3d at 18-19.

126. Id. at 19.

127. Id. Under the Stock Purchase Agreement, eBay had 90 days to cure
once craigslist gave notice that eBay had trigged the competition conse-
quences. Id. eBay lost its consent rights only after this 90-day period, but Jim
and Craig did not wait for this period to run before planning how to push
eBay out. Id. at 20.

128. Id. at 19.

129. Id. at 22-23. Cumulative voting allows a shareholder to cast one vote
per share for each available director seat. When multiple seats are available,
a minority shareholder can often guarantee itself one seat. If only one seat is
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ble seat each year, there was nothing to cumulate. Jim and
Craig now had full control over board elections.

Second, they instituted a poison pill, which would be
trigged (1) if Jim, Craig or eBay acquired 0.01% of additional
craigslist stock, or (2) if someone other than Jim, Craig or
eBay acquired 15% of craigslist’s outstanding shares.!3* eBay
owned about 25% of the outstanding shares, which meant it
could not sell its holdings to a single buyer without triggering
the pill. The board retained power to waive any trigger event,
and Jim and Craig controlled the board, so these measures pri-
marily affected eBay.!3!

Third, the company offered additional shares to share-
holders that granted the company a right of first refusal over
their shares.!®? Jim and Craig’s shares already had a right of
first refusal on each other’s shares, so they had little to lose by
entering this agreement and boosting their percent ownership
1.4% and 2.1%, respectively.'?® In contrast, eBay’s shares were
freely tradable; entering this agreement would have encum-
bered them, so it suffered a 3.5% dilution to avoid the encum-
brance.!3*

In response to these three measures, eBay sued Jim and
Craig for breaching their fiduciary duties as directors and as
majority shareholders.!3> Chancellor Chandler delivered his
opinion after a nine-day trial.

Turning first to the poison pill, the court applied the
Unocal Corp. v. Mesa Petroleum Co. standard, which requires (1)
a reasonably perceived threat to corporate policy and effective-
ness, and (2) that the poison pill be proportional to the
threat.136

On the first prong, Jim and Craig argued that if they died,
their heirs might sell their shares to eBay, who would “funda-

available, the shareholders get only one vote per share, meaning the major-
ity holder can always decide who is elected.

130. Id. at 23-24.

131. See id. at 24.

132. Id.

133. Id. at 24-25.

1384. Id. at 25. This diluted eBay down to 24.9%, just below the 25%
needed to elect a director under cumulative voting if the staggered board
amendment was enjoined. Id.

135. eBay, 16 A.3d at 25-26. Jim and Craig were deemed to be a control
group because of a voting agreement between them. Id. at 26.

136. Id. at 31-32.
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mentally alter craigslist’s values, culture and business model,
including departing from [craigslist’s] public-service mission
in favor of increased monetization of craigslist.”!37

The court rejected this argument, finding instead that
“Jim and Craig resented eBay’s decision to compete with craig-
slist and adopted the Rights Plan as a punitive response. They
then cloaked this decision in the language of culture and post
mortem corporate benefit.”138

With the court’s holding that this is about punishment,
not protection, it’s hard to see this as anything other than a
minority oppression claim. “Jim and Craig are not dispersed,
disempowered, or vulnerable stockholders. They are the ma-
jority.”13 They can approve or reject any transaction they
want; they can elect themselves directors without anyone else’s
vote; their response brief literally argued that the only way
eBay could do anything was over Jim or Craig’s dead body.4?
As the court held, this was not protection. This was punish-
ment, which is a clear violation of the duty of loyalty.!4!

137. Id. at 32 (alteration in original) (internal quotation marks omitted).

138. Id. at 34.

139. Id. at 31.

140. Id. at 31-32.

141. Id. at 34. The court hints at the minority oppression issue a few more
times, saying, “a rights plan cannot be used preclusively or coercively.” See id.
at 30. Here the plan was “cram[med] down” on the shareholders, a hallmark
of coerciveness. See Unitrin, Inc. v. Am. Gen. Corp., 651 A.2d 1361, 1387
(Del. 1995). And it was preclusive of nearly any change in the ownership
structure.

Some scholars have even noted that the case bears a strong resemblance
to another minority oppression case, Dodge v. Ford. See D. Gordon Smith,
eBay v. Newmark: A Modern Version of Dodge v. Ford Motor Company, THE
CONGLOMERATE (Sept. 9, 2010), http://www.theconglomerate.org/2010/
09/ ebay-v-newmark-a-modern-version-of-dodge-v-ford-motor-company.html;
see also Leo E. Strine, Jr., Our Continuing Struggle with the Idea that For-Profit
Corporations Seek Profit, 47 WAKE FOREsT L. Rev. 135, 148 (2012) (noting the
“striking similarities to Dodge v. Ford Motor.”). In each case, a minority share-
holder decides to compete. eBay, 16 A.3d at 1; D. Gordon Smith, The Share-
holder Primacy Norm, 23 J. Corp. L. 277, 315-16 (1998). The majority share-
holder punishes it under the guise of doing good for mankind. eBay, 16 A.3d
at 35; Dodge v. Ford Motor Co., 170 N.W. 668, 671 (Mich. 1919). And the
court finds a breach of fiduciary duty with broad dicta stating that share-
holder wealth maximization is mandatory. eBay, 16 A.3d at 34; Dodge, 170
N.W. at 684. Like Dodge v. Ford, this is a case of minority oppression.
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Still, the dicta supporting shareholder wealth maximiza-
tion is worth reproducing here, because it is particularly
strongly worded.

The court eases in to profit maximization, saying that
“[plromoting, protecting, or pursuing non-stockholder con-
siderations must lead at some point to value for stockhold-
ers.”142 Nothing in this statement prohibits promoting nonfi-
nancial value for stockholders, so this is consistent with the
broad shareholder value norm.

The court continues:

As an abstract matter, there is nothing inappropri-

ate about an organization seeking to aid local, na-

tional, and global communities by providing a web-

site for online classifieds that is largely devoid of

monetized elements. Indeed, I personally appreciate

and admire Jim’s and Craig’s desire to be of service

to communities. The corporate form in which craig-

slist operates, however, is not an appropriate vehicle

for purely philanthropic ends, at least not when there

are other stockholders interested in realizing a re-

turn on their investment. Jim and Craig opted to

form craigslist, Inc. as a for-profit Delaware corpora-
tion and voluntarily accepted millions of dollars from

eBay as part of a transaction whereby eBay became a

stockholder. Having chosen a for-profit corporate

form, the craigslist directors are bound by the fiduci-

ary duties and standards that accompany that form.

Those standards include acting to promote the value

of the corporation for the benefit of its stockholders.

The “Inc.” after the company name has to mean at

least that. Thus, I cannot accept as valid for the pur-

poses of implementing the Rights Plan a corporate
policy that specifically, clearly, and admittedly seeks

not to maximize the economic value of a for-profit

Delaware corporation for the benefit of its stockhold-

ers—no matter whether those stockholders are indi-

viduals of modest means or a corporate titan of on-
line commerce. If Jim and Craig were the only stock-
holders affected by their decisions, then there would

be no one to object. eBay, however, holds a signifi-

142. eBay, 16 A.3d at 33.
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cant stake in craigslist, and Jim and Craig’s actions
affect others besides themselves.!43

Breaking this down a bit, the requirement that they “pro-
mote the value of the corporation for the benefit of its stock-
holders” is fully consistent with the broad shareholder value
norm, which requires directors to run the corporation for the
benefit of shareholders. Next, the court said it “cannot accept
as valid . . . a corporate policy that specifically, clearly, and
admittedly seeks not to maximize the economic value of a for-
profit Delaware corporation for the benefit of its stockhold-
ers.” The next two lines show that this is just strongly worded
dicta and that the real issue is that majority shareholders are
using their power to oppress a minority shareholder—a minor-
ity shareholder that happens to be primarily concerned with
its economic value rather than its social or moral values. The
court says, “If Jim and Craig were the only stockholders af-
fected by their decisions, then there would be no one to ob-
ject. eBay, however, holds a significant stake in craigslist, and
Jim and Craig’s actions affect others besides themselves.”!4* In
other words, Jim and Craig would have been free to do as they
please had it not been to oppress eBay, a minority share-
holder. It is, again, the minority oppression that troubles the
court.

In addition, the same principles described under the anal-
ysis of Revlon above apply here. The court is not ruling on
whether Jim and Craig had a proper corporate mission. The
court did not require Jim and Craig to monetize the site; it
ruled only on whether this poison pill was properly adopted.
In that context, the only issue at stake is who can or cannot
own shares without facing a penalty. Any changes to the corpo-
rate culture may or may not come in the future, but all that is
being decided now is who can own shares of the company’s
stock. The concern here is even more distant than in Revlon.
There, an actual corporate raider was climbing down the
chimney; here, the directors were hogtying eBay under the
guise of corporate culture, a culture which eBay had tried to
change for three years without the slightest success. eBay
posed no threat to the culture. It was ownership, not culture,
that was at stake. As discussed in the analysis of Revlon above,

143. Id. at 34.
144. Id.
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the court is right to disregard any social or moral interest in
who has the proper character to own stock. Owners do not
need other owners to enforce their social or moral values with
regards to assigning their ownership to others, because they
are inherently in a position to do so themselves. Because there
are no other interests supporting the poison pill, it was struck
down.

Because this case is best understood as protecting a mi-
nority shareholder from oppression and because even in its
strongest form it deals only with who has the proper character
to own shares, this case is consistent with an understanding
that directors can consider shareholders’ nonfinancial inter-
ests.

IV.
THE BrRoOAD SHAREHOLDER VALUE NORM CONFORMS
wITH EmMPIRICAL EVIDENCE

Part III showed that the broad shareholder value norm
overcomes the weaknesses stakeholder theories find in
Delaware case law. This part shows that the norm also over-
comes the weakness the shareholder wealth maximization
norm finds in the empirical evidence. Shareholders value
more than just profits and are willing to sacrifice wealth to pro-
mote moral and social norms even when engaging in financial
transactions. Likewise, the shareholder wealth maximization
norm does not accurately predict the behavior of directors and
managers, who do not maximize shareholder wealth.

A.  Shareholders Consider Conscience When Weighing
Financial Decisions

Do shareholders weigh nonfinancial interests when en-
gaging in economic transactions? There is strong evidence
that they do.

One measure is the amount of money invested in “socially
responsible” funds, which invest only in companies that meet
certain moral or social guidelines. Modest investments in so-
cially responsible funds are irrational regardless of one’s views
on the moral or social issues presented. A single investor’s
portfolio is unlikely to make any difference in the overall so-
cial issue, but that investor faces the full costs incurred by in-
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vesting in a more restricted fund.!*> And those costs can be
substantial.

Compare a profit maximizing investor with an investor
that conscientiously abstains from investing in certain firms.!46
The socially conscious investor has fewer investment options,
so he immediately faces greater risk for lack of diversification,
assuming that the social principle aligns with some industry or
national boundary. In contrast, the profit maximizer can invest
in any firm that the conscientious investor can, but the consci-
entious investor cannot invest in all of the firms that the profit
maximizer can. The conscientious investors’ best case scenario
is that the most profitable investments are within his invest-
ment sphere, but even then both investors can select them and
their returns will be equal.

One study estimated the costs of limiting investments to
socially responsible companies.!*” If an investor is building a
portfolio comprised of 100 companies from the S&P 500
Index and eliminates 20% of those companies from considera-
tion, the investor would lose around 0.17% per year. For an
investment manager with $1.0 billion under management,
these missed returns sum to $153 million over 20 years.!#® An
empirical study on actual results found even greater losses,
finding that socially conscious funds underperformed alterna-
tive investments by 3.6%.149

So if social investing is on average less profitable (high
cost), and if a single investor’s decisions are unlikely to make
any change in the social cause (low benefit), it is irrational for

145. See Elhauge, supra note 21, at 792 (pointing out that there is little
value and high cost to socially responsible investment, and suggesting that it
demonstrates a concern by shareholders for their nonfinancial interests).

146. This assumes both investors have equal information and skill at se-
lecting investments. If their skill or knowledge differs, then we are no longer
measuring the effect of conscientious investing.

147. Timothy Adler & Mark Kritzman, The Cost of Socially Responsible Invest-
ing, CFA Dicest, May 2009.

148. Id. This calculation assumes an average return of 8% on the S&P 500
Index and that the investor correctly ranks 52% of the securities in that in-
dex.

149. M. Todd Henderson & Anup Malani, Corporate Philanthropy and the
Market for Altruism, 109 CoLum. L. Rev. 571, 614 (2009) (citing Christopher
Geczy et al., Investing in Socially Responsible Mutual Funds (Oct. 2005) (unpub-
lished manuscript) (on file with the Columbia Law Review).
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any investor to invest in socially responsible funds. But that is
not what the data show.

In 2012, one out of nine dollars under professional man-
agement in the United States was invested in funds following
socially responsible investment guidelines.'>® And this figure is
growing. This was a 22% increase over the previous three
years, and represents more than a 10% compound annual
growth rate over 17 years.’®! In an anonymous survey of those
managing the funds, 72% attributed the increase to client de-
mand and to management’s values.152 Because it is irrational
to invest any money in these funds, this figure undercounts
the number of shareholders with social or moral interests.

Additional evidence of shareholder preferences comes
from the marketing designed to sway investors. All but three of
the Fortune 50 companies have published reports or websites
demonstrating their social initiatives, which may include the
environment, sustainability, treatment of employees or suppli-
ers, community service, diversity or philanthropy.!5?

Even if these efforts are a ploy, mere “greenwashing,”!54
that forty-seven of the fifty largest companies in the United
States do it is evidence that the ploy sways investors. It is possi-
ble that directors publish these reports merely to boast, but it
seems an odd tactic to boast to the very people whose money
they are presumably squandering.!%?

150. THE FORUM FOR SUSTAINABLE AND RESPONSIBLE INVESTMENT, REPORT
ON SUSTAINABLE AND RESPONSIBLE INVESTING TRENDS IN THE UNITED STATES
2012 11 (2012), http://www.ussif.org/files/Publications/12_Trends_Exec_
Summary.pdf.

151. Id. This amounts to a total increase of 486%, while all assets under
professional management in the United States have grown by 376%.

152. Id. at 14.

153. Some have very short websites describing their initiatives, such as Am-
azon.com. Others, such as AmerisourceBergen Corporation included a sec-
tion on social issues within their annual report to shareholders. This figure
includes those, such as American International Group (AIG), that published
reports in the recent past, but seem to have discontinued the practice. The
three exceptions are Fannie Mae, Freddie Mac and Warren Buffett’s holding
company, Berkshire Hathaway.

154. Greenwashing refers to insincere attempts to appear socially minded.
See Jane Hoffman & Michael Hoffman, What Is Greenwashing, Sci. Am., Apr. 1,
2009, http://www.scientificamerican.com/article/greenwashing-green-ener
gy-hoffman/.

155. One counterargument is that shareholders do not pay attention to
this anyway—they flip straight to the financials—so these reports are market-
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The result does not change if we conclude these social
initiative reports are designed to influence customers, employ-
ees or other non-shareholder constituencies, although the link
is more attenuated. The marketing is useful only if customers,
employees or other non-shareholder constituencies are mak-
ing financial decisions based on the social actions of the firm.
That is, they must be willing to accept higher prices, lower
rents or inferior goods in order to support causes they believe
in. Boycotts are a ready example of this behavior.!>¢ Because
consumers and employees in one context are shareholders in
another, evidence that these groups are willing to pay a pre-
mium or accept lower profits to satisfy their conscience in a
financial transaction for wages or rents implies that they will
be willing to make the same tradeoff when acting as a share-
holder. That is, if they are willing to sacrifice dollars for morals
in the consumer context, it is evidence that they are willing to
sacrifice dollars for morals in the investment context.!>7

Survey data supports this finding. One survey asked share-
holders what should be done with an employee that produced

ing to bring praise to the CEO. See Tara Weiss, Matthew Kirdahy & Klaus
Kneale, CEOs on CSR, ForBes (Oct. 16, 2008, 6:00 pm), http://www.forbes
.com/2008/10/16/ ceos-csr-critics-lead-corprespons08-cx_tw_mk_kk_1016
ceos.html (quoting a money manager as saying, “If the CEO of XYZ com-
pany gives shareholders’ money away then who gets the honor? The com-
pany? No. The CEO.”). This may be true, but we would ask who is honoring
the CEO and whether that person is a stockholder somewhere. See Anabtawi,
supra note 27, at 26—29.

156. The idea that people stop caring about social issues when engaging
in business transactions is unusual in light of the apparent counterexamples.
See, e.g., Jim Van Dyke, ‘Bank Transfer Day’, What Really Just Happened?, JAVELIN
STRATEGY & RESEARCH Broc (Jan. 26, 2012), https://www.javelinstrategy
.com/blog/2012/01/26/ %E2%80%98bank-transfer-day%E2 %80 %99-what-
reallyjust-happened/ (finding that over a three-month period 610,000 con-
sumers moved their money to smaller banks to protest corporate practices at
larger banks); Ben Brumfield, Eat Mor Chikin: Chick-fil-A’s Stance on Same-Sex
Marriage Faces Test, CNN.com (Aug. 1, 2012), http://www.cnn.com/2012/
08/01/us/us-chick-fil-a-controversy/ (describing a national protest in which
one large group boycotted and an opposing large group increased
purchases because of a social issue tied to the corporation).

157. Most boycotts are generally minor and do not represent every con-
sumer that considers the social issue, rather they reflect only those instances
in which the social issue outweighed the financial costs. Because of this,
merely counting the number of people involved in a boycott will undercount
those that support the cause because it will not count those that support the
issue but find the cost of boycotting too steep.
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a profit, but did so by acting in a way considered unethical.!5®
Respondents were told that the behavior was legal and that the
employee had acted in the best interests of the corporation.
52% of shareholders said the employee should be warned
against the conduct and fired if it happened again. 6% would
terminate the employee immediately. Nearly all the rest, 37%,
would be glad for the profits but would caution the employee
about the methods used. Only 5% would reward the em-
ployee. Overall, 58% of shareholders would sacrifice profits for
ethical behavior. And 95% of surveyed shareholders would
prefer the employee not take actions seen as unethical, even if
those actions are profitable and legal.

Survey responses may be cheap talk, but there is strong
evidence that individuals value moral and social interests in
their actions as well. According to IRS data, individuals donate
about 3.8% of their income to charities each year.'>® This is a
direct trade of wealth for the advancement of social or moral
norms. It is also remarkable because any single donation is un-
likely to make a significant difference to the overall societal or
moral issue addressed, so this giving is in spite of an economic
incentive to free ride.169

Experimental evidence also shows that individuals care
for the interests of others, even when it involves a personal

158. Marc J. Epstein et al., Shareholder Preferences Concerning Corporate Ethical
Performance, 13 J. Bus. ETHics 447, 450 (1994).

159. Table 2.1 Returns with Itemized Deductions: Sources of Income, Adjustments,
Itemized Deductions by Type, Exemptions, and Tax Items, by Size of Adjusted Gross
Income, Tax Year 2012, IRS (May 27, 2015), http://www.irs.gov/pub/irs-soi/
12in21id.xIs. Even the lowest giving group, which includes taxpayers be-
tween $500,000 and $1,000,000, gave on average 2.46%.

160. One objection to this evidence is that this moral or social interest is
selected by the shareholder, rather than the directors, so it is not evidence
that directors should have the power to choose moral and social interests to
advance. However, to the extent that the directors’ interests are a form of
self-dealing, the directors already have discretion to pursue self-dealing in
various forms beyond contributions to pet social causes. To the extent that
the director is honestly attempting to make a moral decision, the benefits of
making these decisions without coordination would likely outweigh the in-
formation costs for shareholders to be involved in every minor decision. But
in addition, this argument is in its weakest form when attacking charitable
contributions because most states already expressly allow charitable contri-
butions by corporations.
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cost.161 Behavioral economists often conduct experiments
such as the “dictator game.” In this game one player is given a
pot of money and asked to unilaterally decide how much to
keep and how much to anonymously give to another, anony-
mous player. The second player must accept the result. The
game is played with actual money, and the players get to keep
their winnings. Because the game is fully anonymous, there
are no social repercussions to the dictator’s decision. The
wealth maximizing result is for the deciding party to keep the
full amount. But on average deciding parties give between
20-30%.162 Similar results have been found when the amount
of money is increased and when participants are given more
time to understand the payoff structure.!63

These results have been repeated across a broad range of
cultures.'®* And recent work in neuroeconomics provides fur-
ther evidence that our preferences for altruism and social in-
terests are hard-wired in our physiology.!6?

Professor Lynn Stout has, tongue in cheek, pointed to evi-
dence from psychology to further make the point, arguing that
a person that maximizes profits in their daily life at the ex-
pense of all other values would meet the American Psychiatric
Association’s diagnosis for a sociopath.'55 She points out that
“only 1% to 3% of the U.S. population suffers from Antisocial
Personality Disorder, and many of these individuals are safely
locked away in prison.”!67

161. Profs. Blair and Stout have done excellent work making this point.
See Margaret M. Blair & Lynn A. Stout, Trust, Trustworthiness, and the Behav-
ioral Foundations of Corporate Law, 149 U. Pa. L. Rev. 1735, 1760 (2001).

162. Joseph Henrich et al., “Economic Man” In Cross-Cultural Perspective: Be-
havioral Experiments in 15 Small-Scale Societies, 28 BEHAVIORAL & Braix Sci. 795,
798 (2005). In some cultures the most common result is to divide the money
evenly.

163. Id.

164. Id. at 801. For example, one experiment in a small Polynesian culture
found the same result using cigarettes instead of money.

165. Salomon Israel et al., The Oxylocin Receptor (OXTR) Contributes to
Prosocial Fund Allocations in the Dictator Game and the Social Value Orientations
Task, PLOS ONE (May 20, 2009), http://www.plosone.org/article/info%3
Adoi%2F10.1371%2Fjournal.pone.0005535#pone-0005535-g005.

166. Lynn A. Stout, Taking Conscience Seriously, in MORAL MARKETS: THE
CriticaL ROLE oF VALUES IN THE Economy 1, 5 (Paul J. Zak, ed., Princeton
Univ. Press, 2007), available at http://ssrn.com/abstract=929048.

167. Id. at 6.



2015] BROAD SHAREHOLDER VALUE 87

Shareholders are willing to forego financial benefits to
satisfy their conscience. This result is confirmed in actual in-
vestment decisions, behavioral economics, anthropology,
neuroeconomics, psychology, marketing, and a long history of
boycotts. It is also evident when we consider the actions of suc-
cessful directors and officers when serving shareholders.

If shareholders at times prefer their nonfinancial interests
over their financial interests, we should allow directors to con-
sider the shareholders’ nonfinancial interests.

B. Directors and Officers Consider Conscience When Weighing
Financial Decisions

We have seen that the shareholder wealth maximization
norm fails to account for shareholders willingness to forgo fi-
nancial benefits to satisfy social and moral norms. This section
will show that directors and officers already consider social
and moral norms, in contrast to the requirements of the share-
holder wealth maximization norm.

The question is not whether directors always try to maxi-
mize shareholder wealth. The vast literature on agency costs
shows that directors frequently digress from shareholder
wealth maximization to renovate their offices or pad their own
compensation.'%® The narrow question here is whether direc-

168. Warren Buffett told the following story at a panel discussion in 1985.
I have a friend who is the chief fundraiser for a philanthropy. Been
that for about five years. And he calls on corporate officers and he
has a very simple technique when he calls. All he wants to do is take
some other big shot with him who will sort of nod affirmatively
while he meets with the CEO. He has found that what many big
shots love is what I call elephant bumping. I mean they like to go to
the places where other elephants are, because it reaffirms the fact
when they look around the room and they see all these other ele-
phants that they must be an elephant too, or why would they be
there? So when you see the Bohemian Club and the Business
Round Table and things like that, it gives you some insight into
what moves people. So my friend always takes an elephant with him
when he goes to call on another elephant. And the soliciting ele-
phant, as my friend goes through his little pitch, nods and the re-
ceiving elephant listens attentively, and as long as the visiting ele-
phant is appropriately large, my friend gets his money. And it’s
rather interesting, in the last five years he’s raised about 8 million
dollars. He’s raised it from 60 corporations. It almost never fails if
he has the right elephant. And in the process of raising this 8 mil-
lion dollars from 60 corporations from people who nod and say
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tors and officers take social and moral norms into account. We
will begin by looking at what they say, then at what they do.

Directors and officers often speak about the importance
of doing the right thing without focusing on the bottom line.
Larry Page, founder of Google, has said, “If we were motivated
by money, we would have sold the company a long time ago
and ended up on a beach.”!®® This sentiment is common
among directors. One survey found that directors are almost
six times more likely to serve out of a sense of service or desire
to give back to the community than they are for compensa-
tion.170

Mark Zuckerberg, chairman and CEO of Facebook, said,
“Simply put: we don’t build services to make money; we make
money to build better services.”!7!

John Mackey, CEO of Whole Foods, echoes this senti-
ment, “Making high profits is the means to the end of fulfilling
Whole Foods’ core business mission. We want to improve the
health and well-being of everyone on the planet through

that’s a marvelous idea, its prosocial, etc., not one CEO has

reached in his pocket and pulled out 10 bucks of his own to give to

this marvelous charity. They’ve given 8 million dollars collectively

of other people’s money. And so far he’s yet to get his first 10-dollar

bill. So far, the Salvation Army has done better at Christmas than

essentially he’s done with all these well-reasoned arguments that

lead people to spend other people’s money.
quoted in John C. Coffee, Jr., Luis Lowenstein & Susan Rose-Ackerman,
KN1GHTS, RAIDERS, AND TARGETS: THE IMPACT OF THE HOSTILE TAKEOVER 14
(1988) cited by William A. Klein, J. Mark Ramseyer & Stephen M. Bainbridge,
Business AssociaTions 286 (6th ed. 2006).

169. Meet the Google Guys, TiME (Feb. 12, 2006), http://content.time.com/
time/magazine/article/0,9171,1158956,00.html#ixzz2EO3YABft (quoting
Larry Page in an interview with Adi Ignatius). It’s difficult to imagine Google
changing its motto to “Don’t be evil, unless it’s profit maximizing.”

170. Survey, Boards Confront an Evolving Landscape PwC’s ANNUAL CORPO-
RATE DIRECTORS SURVEY 1 (2013). Overall, 54% serve for intellectual stimula-
tion, 22% to stay occupied, 17% to give back, 4% for the reputational bene-
fits, and 3% for the money. If taken literally, this sense of service reflects on
the purpose of the directors, rather than their purpose for the shareholders.
But there are two indirect implications: first, that directors are looking for
ways to improve the community; second, directors don’t see financial gains
as paramount in their own lives.

171. Facebook, Inc., Registration Statement (Form S-1) at 68 (Feb. 1,
2012). While one may argue such statements are backdoor marketing to con-
sumers or potential employees, this statement was 68 pages into an SEC fil-
ing, which few shareholders will even read.
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higher-quality foods and better nutrition, and we can’t fulfill
this mission unless we are highly profitable.”'”2 He also said, “I
believe [social] programs would be completely justifiable even
if they produced no profits and no P.R.”173

This feeling isn’t new or limited to young entrepreneurs.
Johnson & Johnson’s credo was literally carved in stone at
their New Jersey headquarters in 1943; it “actually lists the con-
stituents of the company in priority order. Customers are first;
shareholders are last.”174

Legal scholars will be familiar with Henry Ford’s vision to
cut dividends in order to benefit employees by “employ[ing]
still more men; to spread the benefits of this industrial system
to the greatest possible number, to help them build up their
lives and their homes.”!7>

172. John Mackey, Rethinking the Social Responsibility of Business, WHOLE
Foops MAaRkeT, http://www.wholefoodsmarket.com/blog/john-mackeys-
blog/rethinking-social-responsibility-0f%C2%A0business.

173. Id.

174. McKeown, supra note 78, at 53 (2014). Reference to this credo is
what led company executives to sacrifice wealth maximization in favor of
averting customer tragedy by recalling potentially poisoned Tylenol from
distribution in 1982.

175. Dodge v. Ford Motor Co., 170 N.W. 668, 683 (Mich. 1919). Ford’s
testimony at trial gave the judge “the impression, also, that he thinks the
Ford Motor Company has made too much money, has had too large profits,
and that, although large profits might be still earned, a sharing of them with
the public, by reducing the price of the output of the company, ought to be
undertaken.” Id. at 683—84. Ford previously told the editor of the Detroit News
that “I do not believe that we should make such awful profits on our cars. A
reasonable profit is right, but not too much.” CaroL GELDERMAN, HENRY
Forp: THE WAaywarD CaprtaList 81 (1981), quoted by Smith, supra note 141,
at 317. This sentiment recalls Milton Friedman’s description of corporate
criticisms half a century later regarding “the already too prevalent view that
the pursuit of profits is wicked and immoral and must be curbed and con-
trolled.” Friedman, supra note 25, at 33.

While some have questioned Ford’s sincerity, his life reflects a deep in-
terest in philanthropy and social engineering. See The American Experience:
Henry Ford (PBS television broadcast Jan. 29, 2013) (transcript available on-
line at: http://www.pbs.org/wgbh/americanexperience/features/tran-
script/henryford-transcript/).

One of the more notable causes to his credit is doubling most of his
workers’ wages to $5 per day; though in an unusual PR move, Ford Motor
Company’s corporate website rejects the PR benefits this might create, clari-
fying that his primary objective was to reduce worker attrition. Henry Ford’s
$5-a-Day Revolution, Foro MoTorR CORPORATION, (March 12, 2011), http://
corporate.ford.com/news-center/ press-releases-detail/677-5-dollar-a-day
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John Mack, CEO of Morgan Stanley, claimed a responsi-
bility for the environment, saying, “We believe that we have a
responsibility to manage and leverage our resources—and the
work we do as one of the world’s leading financial services
firms—in a way that promotes a healthy environment and
community.”'76 And Mike Kowalski, CEO of Tiffany & Co., as-
serts that benefiting others is central to corporate purpose, say-
ing, “A public company does not exist as a matter of right, it
exists to serve—its customers, shareholders, employees and
civil society at large.”!7”

A full accounting of these declarations (or puffery) could
fill several articles, but it is undeniable that many directors and
officers publicly declare they are not operating under the
shareholder wealth maximization norm.!”®

These are not rogue statements made without company
approval. As discussed above, all but three of America’s fifty
largest companies have published reports or dedicated web-
sites highlighting their social initiatives, which may include the
environment, sustainability, treatment of employees or suppli-
ers, community service or philanthropy.!”® The corporations
themselves are publicly rejecting the shareholder wealth max-
imization norm.

But are these statements sincere? Enron won several
awards for its social initiatives.!®® Perhaps these reports and

[http://ophelia.sdsu.edu:8080/ford/ 03-12-2011/news-center/news/press-
releases/press-releases-detail /677-5-dollar-a-day.html].

176. John Mack, CEO of Morgan Stanley, quoted in Weiss, supra note 155.

177. Mike Kowalski, CEO of Tiffany & Co., quoted in Weiss, supra note 155.

178. Jack Welch, the former CEO of GE who is considered by some to be a
pillar of shareholder wealth maximization, is sometimes attributed to saying
shareholder wealth maximization is the “dumbest idea in the world.” In fact,
he said, “On the face of it, shareholder value is the dumbest idea in the
world . . . Shareholder value is a result, not a strategy. . . . Your main constitu-
encies are your employees, your customers and your products.” Jack Welch,
quoted by Francesco Guerrera, Welch Condemns Share Price Focus, FIN. TIMEs,
Mar. 12, 2009 http://www.ft.com/intl/cms/s/0/294ff1{2-0f27-11de-bal0-00
00779fd2ac.html#axzz3jrLOKMEY. In context these statements reject share-
holder wealth maximization as a strategy for accomplishing long-term suc-
cess, but they do not clearly reject shareholder wealth maximization as the
proper purpose of a corporation.

179. See supra note 153.

180. See Will Smale, Do Firms Really Need a Social Policy?, BBC NEws, http://
news.bbc.co.uk/2/hi/business/6102108.stm (last updated Dec. 1, 2006,
12:13 AM).
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quotes are mere greenwashing. The evidence suggests other-
wise. Directors and officers are rejecting the shareholder
wealth maximization norm through their actions as well.

At the outset we should recognize that it’s logically impos-
sible to separate what the company did for profit and what it
did out of conscience. If the action is known, it can be pre-
sumed that the firm knew the action would become known. If
the firm knew the action would become known, we can always
argue this publicity was the real intent.!®! In other words, any
example we might use as evidence must be known, and knowl-
edge of the event diminishes its usefulness as evidence.

In addition, some social initiatives may be profit improv-
ing but not profit maximizing, which further complicates any
distinction between promoting shareholders’ financial and
their nonfinancial interests. Empirical research has found
mixed results, sometimes finding that social initiatives increase
firm value and sometimes finding these initiatives decrease
firm value.'®2 For our purposes, the results are less important
than the intention.

One survey found that corporate philanthropy increased
59% from 2007 to 2012, with companies “often cit[ing] a link
between business performance and giving budgets.”!83 It is a
rare businessman that disagrees; an anonymous survey by
McKinsey & Company found that only 6% of CFOs and 7% of
investment professionals believe social initiatives reduce a
company’s value.!* So some skepticism is required when con-

181. Peter M. Madsen & Zachariah J. Rodgers, Looking Good by Doing Good:
The Antecedents and Consequences of Stakeholder Attention to Corporate Disaster Re-
lief, 36 STRATEGIC MGMT. J. 776, 791 (2015).

182. Abagail McWilliams, Donald S. Siegel & Patrick M. Wright, Corporate
Social Responsibility: Strategic Implications, 43 J. MomT StuDIES 1, 11-12 (2006)
(“These studies usually attempted to answer the question: do firms do well
by doing good? The reported results have ranged from showing a negative
relation between [corporate social responsibility] and firm performance, to
showing no relation, to showing a positive relation . . . . There is little consis-
tency in these findings.”).

183. MicHAEL StrOIK, CECP, IN aAssociaATION wiTH THE CONFERENCE
Boarp, Grving NuMmBERs 1, 10 (2013), http://cecp.co/pdfs/giving_in_num
bers/GIN2013_Web_Final.pdf. See also id. at 13 (“Some companies cited
greater than expected . . . marketing sales results as reasons for higher giving
levels in 2012.7).

184. Sheila Bonini, Noémie Brun & Michelle Rosenthal, Valuing Corporate
Social Responsibility: McKinsey Global Survey Results, McKINsEy & Co., Exhibit 1,
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sidering any evidence provided one way or the other on direc-
tors’ true motives.

We can alleviate the publicity problem somewhat by look-
ing at anonymous survey results. If the survey is anonymous,
the respondents cannot engage in puffery to add specific value
to her company by inflating the importance of social initia-
tives.

One anonymous survey found that 59% of investment
professionals and 82% of CFOs already integrate environmen-
tal, social or governance considerations into evaluations of
their corporate projects.!8?

Another asked corporate respondents what percent of
their total philanthropic budget was used for various purposes.
The responses were aggregated into an average, and the data
showed that only three percent of philanthropy budgets were
used primarily to benefit the corporation.'®6 In contrast, 52%
of these budgets were spent with “little or no business benefit”
expected.'8” That is, each dollar corporations spend on phi-
lanthropy is 17 times more likely to go to causes that provide
no expected benefit.

Another survey supported this conclusion, finding that
4.5% of executives expect no benefit at all from any of their
social programs.'®® Combining these two surveys, 52% of
spending is without any expectation of business benefit, and
4.5% of firms spend their entire philanthropic budget without
an expectation of business benefit. This is significant given
that surveys have found companies in the United States con-

(Feb. 2009), http://www.mckinsey.com/insights/corporate_finance/valu
ing_corporate_social_responsibility_mckinsey_global_survey_results.

185. Id. at Exhibit 6.

186. Stroik, supra note 183, at 21.

187. Id.

188. Economist Intelligence Unit, Global Business Barometer, THE EcoNo-
MisT 6 (Jan. 16, 2008), http://www.economist.com/media/pdf/20080116
CSRResults.pdf. This survey asked about the primary benefits of the firms’
corporate responsibility policy, to which the response was, “None of the
above; Our corporate responsibility policy does not benefit our business.” Id.
at 6. This could also be interpreted as criticism of the policy, though that
would still support the conclusion that the policy is implemented despite its
costs.
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tribute about 1% of pre-tax profits to charity, amounting to
billions of dollars given without an expectation of return.!89

These estimates are reflected in the attitudes of directors
and officers. A survey of 1122 senior business executives found
that only 31.4% of organizations agreed with Milton Fried-
man!9® that the corporate responsibility of their business is to
maximize profits.'°! In contrast, an aggregate of 61.4%'92 pro-
vided some definition other something more than Friedman’s
view of maximizing shareholder wealth, including 16.4% who
went so far as to say corporate responsibility requires “sacrific-
ing some profits in order to do the right thing.”193 In addition,
22.6% said corporate responsibility “is meaningless if it in-
cludes things that companies would do anyway,” which pre-
sumably includes profit maximizing.194

189. Stroik, supra note 183, at 6. “America’s Largest Companies” is defined
to include the 60 survey respondents of the largest 100 companies in the
Fortune 500 list. /d. at 4. The exact percentage of pre-tax profits contributed
to charity, 0.96%, is overstated if responding to the survey is positively corre-
lated with giving. See also id. at 10 (showing that among all respondents the
rate stayed constant at around 1% of pre-tax profits from 2007 through
2012).

190. Friedman, supra note 25, at 33.

191. Economist Intelligence Unit, supra note 188, at 2.

192. This does not include the 7.2% who answered “Providing welfare
through employment and corporate tax payments.” Milton Friedman said
corporations must follow the law, and a definition of corporate social re-
sponsibility that is limited to paying taxes would be fully in line with Fried-
man.

193. Id. The other responses for defining corporate responsibility were,
“Taking proper account of the broader interests of society when making bus-
iness decisions” (38.4%), “Maximising profits and serving the interests of
shareholders” (31.4%), “Providing welfare through employment and corpo-
rate tax payments” (7.2%) and “Supporting initiatives that directly benefit
society but do not directly benefit shareholders” (6.6%). Id. It is noteworthy
that the option for maximizing profits includes “serving the interests of
shareholders,” which would include the norm proposed by this article.

There are two quick critiques of this survey. First, it was international,
including only 19% in the United States and Canada. Id. at 1. This may over-
state the same response if the survey were limited to United States execu-
tives. Second, it asks only for a definition of corporate responsibility, not
whether the corporation acts on that definition. /d. at 2. The following page
in the survey obviates this latter concern, finding that 87.5% of the respon-
dents’ corporations consider corporate responsibility to be a moderate to
very high priority. Id. at 3.

194. Id. at 7.
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These results are more pronounced outside the United
States. A survey of directors of Australian companies found
that only 6.6% believed that “acting in the best interests of the
company required them to consider the long-term interests of
shareholders only.”195

The American Law Institute in its summary of the law ob-
served that “corporate decisions are not infrequently made on
the basis of ethical considerations even when doing so would
not enhance corporate profit or shareholder gain.”196

There is strong evidence that directors also rely on social
and moral norms in their personal decision making. A
Stanford study on MBA graduates across five business schools
found that more than 90% would accept a smaller pay check
to work for an organization with a better reputation for corpo-
rate social responsibility and ethics.!®7 When prioritizing what
they looked for in a job, MBAs were most interested in the
intellectual challenge; the financial package was about 80% as
important, and the firm’s reputation for ethics and caring
about employees was only three percent behind, at 77%.19%

Matriculation at business schools also supports this trend.
Thomas Cooley, the dean of New York University’s Stern
Business School, said in 2008, “Demand for CSR [corporate
social responsibility] activities has just soared in the past three

195. Meredith Jones et al., Company Directors’ Views Regarding Stakeholders,
C1r FOR EMP’T AND LABOUR RELATIONS LAW, 1, 5 (2007), http://www.law.uni
melb.edu.au/files/dmfile/Company_Directors__Views_Regarding_Stake
holders-_Research_Report_23_October20072.pdf.

196. Am. Law InstiT. PRINCIPLES OF CORP. GOVERNANCE § 2.01(b) cmt. h
(1994).

197. David Bruce Montgomery & Catherine A. Ramus, Corporate Social Re-
sponsibility Reputation Effects on MBA Job Choice, STANFORD GRADUATE SCH.
of Bus. (2003), http://www.gsb.stanford.edu/faculty-research/working-pa-
pers/ corporate-social-responsibility-reputation-effects-mba-job-choice. On
average, respondents were willing to give up $13,700 per year, or 11.9% of
their expected income, to work for a firm that cared about employees and
other stakeholders and was committed to sustainability, id. at 14. The stan-
dard deviation was $9,600, which suggests actual responses vary widely. Id.

198. Id. See also Alice LaPlante, MBA Graduates Want to Work for Caring and
Ethical Employers, STANFORD GRADUATE ScH. OF Bus., http://csi.gsb.stanford
.edu/mba-graduates-want-to-work-for-caring-ethical-employers (last visited
Aug. 26, 2015).
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years.”199 Today’s MBAs are tomorrow’s directors, so this is
strong evidence that directors care about social initiatives.200

Perhaps most surprising is that even those supporting
shareholder wealth maximization occasionally recognize that
it isn’t descriptively accurate. Prof. Bainbridge, who has fought
with unrivalled valiance and wit to defend shareholder wealth
maximization, once conceded that, “no one other than the oc-
casional law or economics professor seriously expects manag-
ers to leave their ethical and moral concerns at home.”20!
Even Milton Friedman, the champion of wealth maximization,
left room for directors to conform to “the basic rules of soci-
ety, both those embodied in law and those embodied in ethi-
cal custom.”202

It is clear that shareholder wealth maximization does not
accurately predict or constrain director behavior. A theory is
only as good as its ability to predict accurate outcomes. A rule
is only as good as its ability to constrain behavior. The share-
holder wealth maximization norm fails on both counts. It is
empirically less valid than the broad shareholder value norm.

V.
THE BUSINESS JUDGMENT RULE REVISITED

If we agree that under some circumstances directors must
consider shareholders’ moral or social interests, then we find
one additional, surprising result.

199. Just Good Business, THE EcoNowmist, Jan. 17, 2008, http://www.econo
mist.com/node/10491077.

200. If directors care about social issues, it is possible they would prefer to
work for shareholders that share their values. This is an independent reason
to allow consideration of other shareholder interests, because these shared
values can create additional gains to both parties.

It is easy to underestimate the value that directors place on having the
“right” shareholders. The first author once participated in a public offering
in which the directors left on the table around $25 million, or about 30% of
the deal value, on their belief that they would gain a better type of common
stock shareholder.

201. Bainbridge, supra note 77, at 1439.

202. Friedman, supra note 25, at 33. David Millon, a thoughtful, eloquent
voice that typically opposes shareholder wealth maximization said, “corpo-
rate law has always understood—though usually only dimly—that truly re-
lentless pursuit of shareholder wealth maximization is inconsistent with ac-
tual business practice and socially unacceptable in any event.” Millon, supra
note 20, at 1374.
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Suppose there is some scenario when directors are re-
quired to act upon moral or social interests, then in making
any decision they must ask, “Is this that situation?” Which
means that moral and social interests must be considered in
each decision, even if only to ask whether we have reached an
extreme situation. This means that if a director errs in balanc-
ing moral or social interests, this is an error of degree, not of
kind.

The business judgment rule limits review of business deci-
sions made in the ordinary course. For example, courts will
not overturn a business decision that is an error in degree. If
we thought we could make more money doing X than Y, but
we erred, then the court will not review this error of degree.

Moving back to moral and social norms, because it is
proper to consider moral or social interests, even if only to
determine whether they are the extreme case, then an error
when making these decisions is an error of degree that will not
be reviewable by the courts. Doing so would require the court
to exercise business judgment, which it is not well equipped to
do. In other words, stakeholder theorists that would like cor-
porations to have broad discretion to do social good do not
need to prove as much as they attempt to. Instead, showing
that moral and social interests are properly considered is suffi-
cient to show that any errors here are proper business judg-
ments. This prevents judicial review of these decisions. Stake-
holders can reach the moral and social goals they seek by
meeting the much lower bar set by the broad shareholder
value norm.

CONCLUSION

The broad shareholder value norm resolves the conflict
between the shareholder wealth maximization norm and theo-
ries that would consider the interests of employees, suppliers,
local communities and the environment. It fits better into our
theories about what a corporation is, it fits better into our case
law, and it fits better over the empirical evidence of what
shareholders actually want and how directors actually behave.

Still, more work needs to be done in this field. Surpris-
ingly, there is a lack of survey data asking shareholders
whether social and moral interests should be considered by
directors. This survey data would be helpful, as would empiri-
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cal studies of corporate behavior. Studies could focus on the
observance of social or moral norms by sole proprietorships,
in which the decision maker faces the full economic conse-
quences of his actions. With better empirical evidence, we
could establish the extent to which shareholders value social
and moral norms and improve our theories of governance,
sharpen our proposals for reform, and increase overall corpo-
rate efficiency.

While each board must determine how much weight is to
be placed upon non-financial considerations in shareholder
utility functions, this weight will typically be greater than
zero—it is time to drop the restricting premises to the con-
trary. Likewise, we need not overcorrect, as stakeholder theo-
ries do, by expanding the set of stakeholders with valid claims
on the firm in order to allow moral considerations in business
decisions. When we recognize the broad values that sharehold-
ers hold, the role of conscience in corporate decision making
is already inevitable. It’s time we openly recognize this.



