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MR. MATTHEW SILBERMAN: Good afternoon everyone.
Thank you for coming. My name is Matthew Silberman. I am
the Managing Editor for Academic Events for the Journal of
Law & Business here at NYU. This year is our Journal’s ten-year
anniversary, and we are one of the youngest journals at the
school, though we believe ourselves to be one of the most in-
novative.
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With the really dynamic law and business program here at
the Law School and its collaboration with Stern School of
Business, which has literally physically manifested into the
Pollack Center for Law and Business, NYU has really become a
center or nexus for discussion and education in law and busi-
ness.

Today we have brought in some highly influential voices
in the fields of law and business to speak on our Fall Panel:
“The Future and Viability of Crowdfunding.” Our discussion
today will focus on the proposed rules for, and the potential
impacts of the Rules of Title III of the JOBS Act, which in gen-
eral allows for non-accredited investors to engage in equity
crowdfunding. This legislation represents one of the most sig-
nificant changes in company fundraising laws since 1934, and
its potential impacts are massive.

At this time I’d like to introduce and thank our modera-
tor, Professor Jill Kickul. Professor Kickul is the Director of the
Stewart Satter Program in Entrepreneurship at the Berkley
Center for Entrepreneurial Studies at NYU School of Business.
Before I turn things over, as you might have guessed, you’ll
have some time for Q&A at the end of this panel, judging by
the microphones. So if you have any questions, you’ll have the
opportunity at the end to ask our panelists. With that, Profes-
sor Kickul, you have the floor.

PROFESSOR JILL R. KICKUL: Thank you. Thank you
Matthew, pleasure to be here. So I want to kick off at the very
beginning here and have our panelists, our esteemed panel-
ists, introduce themselves and a little bit on their background,
just a very short kind of overview. So why don’t you start on the
end over there.

PROFESSOR DANIEL I. DEWOLF: Thank you Professor
Kickul. Thank you all for coming. Thank you Matt. So my
name is Dan DeWolf. Many of you know me. I see some of my
students. I’m a professor here at the Law School. I teach
Venture Capital Law. I’ve been doing that for about a dozen
years. I am also Co-Chair of the Venture Capital & Emerging
Companies Practice group at Mintz, Levin. It’s a national law
firm that focuses in large part on technology. And in my prior
lives I co-founded a venture capital firm with the late Bob
Lessin called Dawntreader Ventures. So I’ve had a varied ca-
reer and looked at this raising capital online for a long time.
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MR. DAVID S. ROSE: My name is David S. Rose. I am a serial
entrepreneur turned serial angel investor and back to entre-
preneur again. I founded New York Angels, which is one of the
most active angel investments groups in the country. I have
personally invested in about a hundred early stage companies
in my own portfolio as an angel investor.

I have a company called Gust, of which I am the Co-
Founder and CEO, which is the world’s largest platform for
early stage entrepreneurial finance. It’s the official platform
not only for the Angel Capital Association in the U.S., but for
the Angel Investment Federations in virtually every country in
the world that has one, about twenty-five at this point from
Finland to Kazakhstan to Brazil. And we’ve got about 300,000
companies in the platform who are ready for funding. And
tens of tens of thousands of accredited investors who are inter-
ested in investing in early stage companies.

So on our platform we tracked close to $2 billion in trans-
actions in early stage fundings and financings over the last sev-
eral years. And then finally, I’ve recently written a book about
early stage financing called Angel Investing: The Gust Guide to
Making Money and Having Fun Investing in Startups, which I’m
glad is on The New York Times Best Sellers List, and has become
adopted as sort of the standard textbook by most of the Angel
Investment Federations and education groups in the world.

MR. RYAN FEIT: Hi, I’m Ryan Feit, the CEO and Co-
Founder of SeedInvest. SeedInvest is a leading equity
crowdfunding platform that is based in New York City. We ac-
tually were involved in what ultimately turned into the JOBS
Act back in 2012. So I’m looking forward to talking about that,
and have stayed pretty involved ever since in terms of facing
with people from the SEC, from FINRA, and from the
Treasury Department in the White House. I founded a group
called the Crowdfunding Professional Association and sit on
the board of a group called Crowdfund Intermediary
Regulatory Advocates, which basically is a leading organization
that works with regulatory bodies on the JOBS Act—which, as
I’m sure we’ll talk about—is still very much in the midst of
getting signed into law.

In terms of SeedInvest, we’re a highly vetted equity
crowdfunding platform. Historically we’ve taken about 2% of
companies that have applied and we’ve this year had invest-
ments ranging from $5,000 on the low end to $750,000 on the
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high end. And the average raise for a company on our plat-
form is just over $400,000 the past year. So look forward to
talking more about Title III.

PROFESSOR ANINDYA GHOSE: Hi, I’m Anindya Ghose and
I’m a Professor of IT and a Professor of Marketing at Stern
School of Business. I’m also the Co-Director of the Center for
Business Analytics at NYU Stern, where we work very closely
with companies on various sorts of projects involving data ana-
lytics. A lot of my research in the last five years has focused on
crowdfunding markets, and I worked primarily on donation
based crowdfunding markets and increasingly on equity
crowdfunding markets.

I’m also the scientific advisor to a company called
Onevest, which is an emerging platform in the equity crowd-
funding sphere. I’m looking forward to talking about all of this
with you guys.

PROFESSOR KICKUL: Fabulous, thank you panelists. I want
to start on the legal side here. Really, what spurred the legisla-
tion, and what was kind of the genesis around Title III of the
JOBS Act? So maybe let’s start with our lawyers and . . .

MR. ROSE: Ryan was right at the center of it. Let Ryan take
it.

MR. FEIT: Yeah, the genesis is that there were actually two
guys—one named Jason Best, the other named “Woodie”
Neiss—who saw what was happening with Kickstarter emerg-
ing back in 2009/2010 in terms of just donational rewards
crowdfunding. And I’m sure we’ll get into more, but for every-
one who is familiar with Kickstarter and Indiegogo, those are
not regulated platforms because you have no expectation of
getting a return either through debt or equity. So not regu-
lated at all.

Basically just kind of going back to the Great Depression,
pretty much every entrepreneur that ever raises capital, raises
money under the Securities Exemption called “Reg D.” But
there are two big restrictions on Reg D, just at a high level.

One is that, historically, you couldn’t actually advertise
the fact that you were raising capital under Reg D. So you had
to do it very privately for the last eighty years, and that gener-
ally meant you couldn’t really use the Internet and you defi-
nitely couldn’t use things like social media in order to adver-
tise the fact that you’re raising capital. The second, which I’m
sure we’ll get into—and is still the case today—is that you can
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only raise money from accredited investors, which means
somebody who makes over 200 grand a year or has over a mil-
lion dollars in the bank. That’s directionally about 2% of the
country.

So those are a couple of big restrictions. So Woodie Neiss
and Jason Best, who I talked about earlier, basically came up
with this framework called H.R. 2930, the Entrepreneur Access
to Capital Act. And they got Congressman Patrick McHenry
from North Carolina to basically take that idea, draft it into
legislation. Without getting too much into it, we started to sup-
port what they were doing back in late 2011; ended up getting
that bill through Congress by a vote of 407 to 17. That got
rolled into what is known as the JOBS Act today—specifically
Title III, which was signed on April 5, 2012—and basically re-
moved the eighty-year ban on general solicitation. That’s now
been in effect for just over a year now. And then the second
thing, which is Title III, basically opened up investing in pri-
vate companies to the other 98% of the country. That’s Title
III, which we’re still waiting on the SEC to finalize the rule. So
there are other nuances, but those are a couple of the big
sweeping changes that were a part of the JOBS Act.

[Crosstalk]
PROFESSOR DEWOLF: Just to put in some other perspec-

tives to it, from a legal perspective. The problem was that tech-
nology was jumping ahead of what the rules were. And people
were using the Internet in large part to communicate regard-
ing private placements. I’ll say something that’s kind of ironic,
that in America it’s easier to buy and sell a gun than to buy
and sell a share of private stock. And the reason is because
there’s been a lot of fraud over the years, and the whole body
of law was established on the buying and selling of stock.
I guess Congress thinks you can get hurt more from buying
and selling stock than from guns, but that’s a different issue.

So there became a movement—and it was really a biparti-
san movement—that we should change the law to allow people
to sell shares directly to the crowds. The problem was that as
more and more people looked at it more carefully, they said,
“I’m not sure we’re willing to do that.” So we got what came
out of the JOBS Act. Title III was not where it started as Ryan
can well state. And so we’re in this limbo now with a law that
has lots of flaws, but could open up the way people raise capi-
tal, and a law that was passed as part of the JOBS Act, which is
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Title II, which allows you to use online to raise money, but
only to a limited group of people.

Now, one fallacy I want to correct is that all of us could
email our friends today and raise money, whether you’re ac-
credited or not accredited to raise capital. Reg D is not mutu-
ally exclusive. You don’t have to raise capital for a private com-
pany through Reg D. David and I could say we’re going to start
a company. I could email him and say I’ll put in $50,000, you
put in $50,000, and that is okay. That’s a private placement.

The problem is when you start approaching people you
don’t know. That’s where the law really jumps in and where
these protections have been put in. The question for all of us
is: are we too over regulated in this spot for startups? Are we
too concerned that there’s going to be too much fraud, and
the law that was passed was it too onerous so that it’s not work-
able? That’s really the question that’s facing all of us.

MR. ROSE: So now I’ll give the political perspective. You
heard how it happened, you heard the legal end of it. So
what’s been going on is that, historically, America is a country
of entrepreneurs. But, historically, starting a company that
would be a big company, when people started the company it
wasn’t the goal of having an IPO or be an Uber. It was starting
your hardware store, or you start your small business, or deal-
ership, car dealership, or whatever it is and you get out there.

Then all of a sudden with the advent of the Internet and
the advancement of technology, you got to the point where it
was possible, and indeed expected, that a high growth en-
trepreneurial company that got started today could scale really
rapidly over the Internet to find its customers anywhere, sup-
pliers anywhere, and you could metastasize. So the most valua-
ble single company in the world, Apple computer, was not
even started when I was out of college. So in that kind of
timeframe, and in recent memory, both Uber and
WhatsApp—$18 billion in valuation in less than five years.

So you now have this trajectory of companies starting
much faster and the expectation of entrepreneurs is there is
this thing called “being an entrepreneur,” which implies high
growth, and fast cars, and whatever it is. This big, exciting, sexy
thing, which has been picking up in the papers and become a
very high profile way [inaudible]. And we venerate all of to-
day’s mega-entrepreneurs, Mark Zuckerberg, Steve Jobs, and
so on and so forth.
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So with this rise in the visibility of entrepreneurship—
which is something particular in this room over here—none of
you can probably recall a time period in which this controver-
sial stuff wasn’t normal. I mean when I was in college at Yale,
the Yale Daily News did a profile on me, you know: David S.
Rose, entrepreneur in quotes. I mean there was nobody that
had heard of the term before. When I got my M.B.A. . . .

PROFESSOR DEWOLF: The movie Risky Business changed
that.

MR. ROSE: Well yeah, it was years after. When I got my
M.B.A. at Columbia, there was not a single program, or class,
or professor, or center, or anything with the word “entrepre-
neur” in the programming. Now they’ve got the Lang Center,
they’ve got the Greenhouse, they’ve got the Accelerator, and
they got entrepreneur classes. So this whole entrepreneurship
as “rock star entrepreneurship,” as everybody can make a
quick billion dollars over night, is a really recent phenome-
non.

So with this all happening, then everybody begins to look
at this. You have two classes of people looking at this. You have
people who are entrepreneurs, who say, “Whoa, I can go out
and create this mega-company and make a zillion dollars and
all I need is capital. But I can’t get capital because the only
people that I could hit are these really rich accredited inves-
tors up there. I don’t know any of those guys. But I know all
these other. So why can’t I get money from everybody because
I got such a great idea?”

And then you have on the other side. You have all these
non-accredited investors who are looking at all these amazing
stories of Reid Hoffman and Peter Thiel, and people who in-
vested in PayPal and LinkedIn, and stuff day one and made a
fortune. They said, “Well how come only rich guys get to invest
in these high flying companies? What’s wrong? Why are you
disenfranchising the American population? We want to take
part in this too!”

And then you have people like Ryan over here, who are
entrepreneurs, who are on both sides who are saying, “Hey, we
can facilitate, create a platform to get these two together, and
apply all this wonderful capital from the crowd into these great
things up there and make everybody rich along the way.” So
you effectively have this extraordinary pressure coming in
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from both sides of the table facilitated by entrepreneurs who
are saying that system . . .

MR. FEIT: [Interposing] And we had a jobs problem at the
same time.

MR. ROSE: . . . And the background for all this is that tech-
nology is changing. The world is changing. In the U.S., big
companies are disappearing. Companies are shrinking—that’s
a whole other story. But there is a jobs growth problem in
Congress, and you have a Congress, by the way that when this
all began to start, was in total gridlock. You couldn’t get any-
body around anything whatsoever. So here along comes—I
don’t know if you remember the Dr. Seuss story of The
Sneetches, Sylvester McMonkey McBean with his star belly ma-
chine coming in and saying, “Hey! I’ll give you this amazing
idea that everybody loves. It’s loved by people who want to
make money and other people who have money. It will create
new jobs for America, so on and so forth.”

So in a gridlocked political environment, where nobody
could do anything, McHenry comes out with this bill and says,
“Hey, this bill will create jobs,” the JOBS Act, which stands for
Jump Start Our Business Startups—because they love acro-
nyms. So that actively sailed through the House. It goes into
the Senate. The Senate began to ask some additional things on
it because the Senate is a little more protective, and the House
a little more populist, and was taking into account the, “Oh!
let’s create jobs and create companies.” The Senate was having
a lot of lobbying from traditional regulators and people saying,
“Oh!” and the left saying, “Oh, this will take widows and or-
phans and bankrupt them because they’ll be subject to [inau-
dible] stuff, so they put in some more regulations.”

So Congress passed it. It goes to the President. Nothing
else can be signed right now. So he says he’s not going to be
against jobs, so he signs it. And now in this mad rush of a pe-
riod of less than a year or so, you go from these regulations—
that have been in place since the founding of the SEC in the
1930s—to all of a sudden totally overturned because of politi-
cal pressure overnight saying anybody can invest in this stuff.
And he calls on the SEC to go out and okay here’s you’re
Title I, Title II, and Title III.

Title I is the on-ramp, make it easier for companies to stay
private and easier for companies to go public. Title II says,
“Hey, as long as you’re getting money from accredited inves-
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tors, you can tell anybody that you’re raising funds.” So that
was relatively not controversial. So they passed that, and then
Title III says anybody can invest given the regulations.

Goes to the SEC, and the SEC who was charged with pro-
tecting the American population, not so much getting money
for business, but primarily protecting the population against
fly-by-night, sleazy kind of operators over here. The SEC says,
“Whoa, this is not a good idea.” And Congress says, “Yes, it’s a
good idea, we passed this, go do it.” And the SEC says, “No.”
And Congress says, “Yes.” And the SEC said, “Okay, we’ll do it,
but we’ll take our time.” So then a whole lot of people are all
[inaudible] politicking about this kind of thing despite the
fact that the law says they had, what, three months to pass Title
II and six months to pass Title III or something?

MR. FEIT: Yeah, it was supposed to be July 4th.
MR. ROSE: Yeah, so that’s it. So Congress says, “Look SEC,

you’ve got six months to pass the tough part, which is the
crowdfunding thing.” Well six months comes and goes. A year
comes and goes. A year and a half comes and goes. Congress
calls in the SEC and says, “We want the SEC administrator in
here. What’s going on? We told you we wanted this done a
year ago.” “Yes, well the regulation rules . . . .” So finally,
Congress was ready to go and send a bomb to the SEC to get
something going, they come out last year, last fall with draft
regulations, two hundred and twenty some odd pages of regu-
lations that . . .

MR. FEIT: [Interposing] It’s 580.
MR. ROSE: It’s 580-page regulations for something that is a

program that is so ridiculously unwieldy. It cannot possibly
work. I mean, not even a little bit. It is just completely . . .

MR. FEIT: [Interposing] We need some more.
[Laughter]
[Crosstalk]
PROFESSOR KICKUL: That leads me to the next question.

What did then did the SEC get right and what did they get
wrong?

MR. FEIT: When they came out with the rules?
PROFESSOR KICKUL: Yeah.
MR. FEIT: I can tell you my perspective. So the three things

that I think they got right relative to the proposed rules. One,
they basically allowed companies to set a minimum and a max-
imum of what they want to raise. So when the original Title III
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came out, it was unclear whether you could actually go out,
I guess let me take a step back.

So as a company under Title III originally, you thought
I have to say I’m going to raise $200,000, and if I raise a penny
less than that, I get nothing. If I want to raise more than that,
and it’s very successful like Kickstarter, I can’t raise a dollar
more now, which didn’t make a lot of sense. But they didn’t
provide for it.

So one thing they got right is they provided some flexibil-
ity where if you’re a startup, you can say, “Well, I need at least
$200,000 to get my business off the ground, but I would take
up to $500,000 if there’s a lot of demand,” which I think
makes sense.

The second thing, which they pass, which is a good thing
from my perspective is they allow self-certification of your in-
vestor status. So one of the concerns was that and this is actu-
ally part of Title II right now, but with Title III there’s a con-
cern that as an investor someone would have to certify that I’m
able to invest $1,000 for a year. Not only that, but somebody
would have to actually talk to all the different platforms so that
they know if I invest too much across all these different plat-
forms, which has a lot of privacy concerns, there was no
real . . . it would have been very challenging, especially for
these small dollar amounts. So it’s self-certification, they’re let-
ting you . . . the government’s not kind of protecting you. So
you need to protect yourself and not lie about what you make.

The third piece, there’s a third piece that I think was
good. Let’s see.

PROFESSOR GHOSE: Disclosures?
MR. FEIT: Disclosures, definitely not a good thing from my

perspective. No, the third thing that I think is good is that they
basically are allowing you not to necessarily integrate typical
Reg D offerings from accredited investors in Title III offerings.
So what that means is that if I’m a startup and let’s say I’m
raising a Series A at $5 million, I can actually raise $4 million
from accredited investors and then I could raise up to $1 mil-
lion, because there’s a million-dollar cap under Title III from
non-accredited investors. So that provides a lot more flexibil-
ity. There was a concern that you wouldn’t be able to do that.

So I think those three things were net positive. When
I looked at the bill, the two things I think they got wrong
which are major, major problems, is one, basically the disclo-
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sure. So there’s anyone’s estimate out there. At SeedInvest we
publish a lot of research on this. We wrote some comment let-
ters to the SEC, but there’s a concern that if you’re raising a
million dollars on a platform, it might cost you $250,000, so at
the end of the day a 25% cost of capital is not really workable
for good companies.

Then there’s also concern in terms of disclosure that
there’s this huge burden up-front on disclosure. And you
don’t know when you’re crowdfunding on Kickstarter if you’re
going to be successful. I think the success rate is about 40%,
give or take, on Kickstarter and Indiegogo. So I have to spend
five grand to maybe fifty grand, depending on the size of my
offering, just to get all my information out there. Then I might
fail.

So the fact that you can’t kind of get a sense of it, before
you spend all that money, is a problem. It would scare people
away. So we wrote a letter to the SEC proposing a “test the
waters” type of feature where you could actually go out and see
if there’s actually demand for investing in your company
before you spend all that up-front cost.

The second thing, then I’ll let Dan talk about it, because
I know he feels strongly about this, is just liability for errors
and omissions. I think that’s a real problem.

PROFESSOR DEWOLF: I think it’s totally unworkable as
passed. I think the personal liability for directors and officers,
for any material misstatement, for omissions to make material
misstatement, is the same type of standard you see in a public
offering where it costs about a million dollars worth of lawyer
time and accounting time to make sure nobody’s liable. That
alone would chill that.

I don’t know any sophisticated director who would get in-
volved in a startup if he had to put his own personal assets on
the line of an offering circular, which he did not write. So that
makes it; I’m sure David would not go on anything and say,
“Okay, my assets are at risk.” There are things like background
checks, which is not required in any other offering. Are they
asking for a Google background check? That’s sort of kind of
worthless. Or are they asking for a real background check?

In terms of getting audited financial statements, I don’t
know of any VC firm that requires a startup to have audited
financial statements. Especially the rules are based on how
much money you raised, as opposed to how much money you
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already have in revenues, which actually would be a relevant
basis.

So if you’re asking me what should have been passed, it
should have been something simple, something simple that
said, “Okay, you could raise up to $2 million. Nobody could
put in more than $1,000, period.” And the crowd will get it
right. The sunlight from the Internet picks up fraudsters real
quick. It’s not like Stratton Oakmont calling you from The Wolf
of Wall Street.

Fraudsters are outed really quick, and if investors lost
their money, they would stop investing. Now it’s interesting,
that the big thing when it went to Senate was, “Oh, we need to
protect the widows and orphans.” Interestingly, I’ve realized
that there are two regressive taxes where Congress takes no
interest in protecting widows and orphans and poor people.
One is state lotteries. Lotteries can raise money. And we all
know, the odds of winning in a lottery are very slim. I have a
friend who is a professor at MIT who pointed out to me the
odds of winning the Powerball are the same whether you buy a
ticket or not buy a ticket. You have the same odds to find a lost
ticket on the bus as if you went and bought the ticket. But
interestingly, I noticed the state takes a piece of that money.

The other thing I notice is that casinos, you have to lose.
Right? You have to eventually lose, but again, interestingly the
state takes a piece of the revenue. So I suspect that if there was
a crowdfunding bill where it was simple like I said, and the
government was able to take 2% of the amount raised, and
maybe it was for campaigns or campaign reform, I think it
might get passed a little sooner.

I’ll just leave one other story. I had a conversation with
McHenry about changing the bill. I said, “Do you realize the
liability you put on this, and you just rolled over? And you all
said, ‘Okay, this is fine.’” All the people were supporting it,
crowdfunding.  They said, “Okay, fine.” They didn’t look at the
details. The devil is always in the details. I said, “You realize the
level of liability of saying to a director or officer of a startup
that there’s no material misstatement or omission.” I said,
“Could you imagine putting that on your campaign commer-
cials? Could you imagine if we put the same bar for you on
your campaign commercials and you would have personal lia-
bility on that? How many campaign commercials could you
do?” He laughed and he said, “Oh, that will never fly.”
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So I submit this was not fully baked. I think David got it
right. There was a rush to do it. It wasn’t really well thought
out. The SEC is only going to make it worse. And I’m a be-
liever of regulation. I think it’s great to have regulation to have
confidence in the markets. I think it’s really, really important.
But this is just not fully thought out in terms of Title III. It’s
just not workable.

MR. ROSE: So everything he said, everything both of them
said. Now here’s the real underlying thing. So the challenge
here is that everybody who was involved in this, for the most
part, are coming at it from their particular perspective. Some
people rationally are saying, look at the objective, say it’s not
going to work because you’re not going to spend a quarter of a
million bucks to raise a million bucks. Or, no director is going
to get on one where the signature, their personal assets, on the
line. Right?

So those are accurate rationale . . . looking at this. But
what’s driving this at the core is the fact that this is insanely
risky and nobody, I would posit, that nobody is going to make
money on per equity crowdfunding. Frankly, almost nobody
makes money in angel investing, and that’s when you’re talk-
ing about accredited investors, often in groups, with diligence,
the ability to have the leverage to negotiate terms and protec-
tion provisions, and valuations, and all kinds of stuff. And still
the economics of angel investing are that one out of ten or
one out of twenty companies hit. So the odds are, the odds are
less good that you will make money as a funder in an equity
crowdfunding thing than they are for casino, lottery, or for
anything. It’s less than a lottery. It’s less than a casino.

That being said, there is such a groundswell here that
something has to be done. And the fact of the matter is that
non-accredited people account for something today, like
three-quarters of all equity funding. It’s friends and family
kind of things. So we’re $60 billion a year in friends and family
financing, as opposed to $20 billion from angel investors. So
you’re looking at an enormous unregulated market. Already,
that happens when you’ve gone to your sister, or your cousin,
or whatever else.

But in the real world, people have been so snowed by this
vision of I’m the next PayPal, or the next Uber, or whatever it
is, that they will not make money. So, therefore, if you’re not
going to really make any money, and you think you are, what’s
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going to happen? The original bill said, you can invest 10% of
your income or assets up to $10,000 max per year, right? That
would have been fine whether you do it as $1,000 per company
or $10,000 max per year. It’s a very justifiable thing to say you
can blow all your cash in the casino or you can blow all your
cash in a lottery. But you can’t blow 10,000 bucks a year, you
know pissing it away on a company? That’s makes no sense.

So in terms of the interest up here, if you said that was
how the original McHenry bill was written, would have been
fine. Nobody would’ve had a problem with it. All you can lose
is 10,000 bucks. But the minute you try and add all these other
things in there, they’re treating the startup non-accredited vi-
sions of a company as if they were IBM or Google where you
could win. You don’t have anything remotely near the history,
the transparency, the [inaudible], anything. And the SEC . . .
because all they know how to regulate is this stuff—these pub-
lic companies who have been for decades and decades filing
all these things and have a track record. They try to apply that
to these startups that don’t have that and making them give it
to you is not going to help anything. They don’t have it. It’s
risky! Startups are inherently insanely risky. The majority of
them fail, except that they’re fun. You’re all going to lose your
money. You’re all going to fail. But you should be allowed to
lose your money. There’s 10,000 bucks a year.

PROFESSOR DEWOLF: It’s America. You should be allowed
to. There’s one sector though that I think it would work—and
we all talk about startups, like the Ubers, and the WhatsApps,
and Instagrams. I actually think that cultural projects, movies,
theater, dance, art, would be wonderful to be funded by the
crowd. The movie industry and the art industry don’t necessa-
rily have a robust funding market. What’s not to say that some-
one can’t say I’m going to back that young artist, that indie
artist, that music player. I think actually no one talks about
that, but there should be different rules for cultural projects.
Why should we go on Kickstarter and not get anything for
funding a movie? Why shouldn’t you own a piece of the reve-
nues, right? You know you’re going to probably lose your
money anyway, but why not?

MR. ROSE: But that’s the thing. Okay, you know you’ll lose
your money.

PROFESSOR DEWOLF: Yeah, right. But it’s a cultural.
[Crosstalk]
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PROFESSOR DEWOLF: But a cultural project is, at least
there’s some value at the end of the day because you created
something, and that’s why people invest in Kickstarter and
those things. But in the tech world or the usual startups—
whether it’s life sciences or clean tech or whatever—it’s a dif-
ferent animal. People are trying to bet on the lottery. That’s
what it’s all about.

PROFESSOR KICKUL: What is this new crowd going to look
like? What’s the potential? Some of your work, Professor
Ghose, on this?

PROFESSOR GHOSE: So fifteen years back, one of the things
I studied was the dot-com boom and bust. I was fascinated by
the story of irrational exuberance there. But one of the things
we focused on deeply was the attributes and the characteristics
of VCs, and angel investors, and entrepreneurs. So fifteen
years now, what we’re trying to do is look at a lot of the inves-
tor and entrepreneurial behavior in these markets.

Often we started looking at the equity and crowdfunding
market, but again, the data is limited as you’re looking at ac-
credited investors only and that’s only a nine million investors.
And in the U.S., only a fraction of them were on this online
crowdfunding platform.

My earlier work focused primarily on donation-based
crowdfunding platforms, and I worked closely with the likes of
Indiegogo and Kickstarter in looking at investor behavior, en-
trepreneurial behavior. One of the things the investors are in-
terested in is looking at, is there any herd mentality in these
markets? The idea being that if I see, you know—if I’m trying
to figure out which project to put my money in—and I see that
100 people have invested in one project, is that going to steer
me to that project? Or am I going to actually steer clear from
that project and instead put my money in projects where the
marginal value of a dollar is much higher. We actually saw
there is a lot of very strong evidence of crowding out, which
means that there is very little evidence of herding. A part of
that is explained by altruism, of course, but primarily ex-
plained by the fact that people believe that the marginal value
of the dollar is much higher in projects that have not been
sufficiently funded.

So why I bring this up is because it goes back to the ques-
tion we are now studying, which is, what is the potential for
fraud or a bubble in these markets, in these equity crowdfund-
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ing markets? Like we heard Ryan, and David said, that every-
one looking for the next Uber or the next WhatsApp. So the
remaining 98% of the population is not that tech savvy as the
first 2%.

If I’m looking for the next app to invest in and I see a
bunch of people investing in a certain startup on an equity
crowdfunding platform, is that going to trigger me and influ-
ence me also to invest my money in that? Or am I actually
going to try and hedge my bets and steer clear away from a
potential bubble? So we are looking at attributes of projects
and investors and entrepreneurs that suggest and predict a
bubble is likely to happen in a certain domain or a certain
startup. And also looking at if we can predict these attributes
in advance, then we can potentially alleviate the concern for
such a bubble to happen.

For that you’re drawing on our research with Indiegogo
and Kickstarter, looking at investment behaviors. How fre-
quently do people invest? How many repeat donations are
there in these platforms? Who are these people? We’ve col-
lected data on their demographics, social medial activities and
all of these models suggest that you can actually do a pretty
good job in predicting patterns of investment and where cer-
tain . . . the importance of the movies, the literature, the arts.

Even though these equity startups are going to be very dif-
ferent from these aspects, the models we build seem to suggest
that there’s a lot of generalized applicability there. You can
take the data and start making these predictions. So far it’s
been very, very strong in terms of predictive power.

PROFESSOR KICKUL: What do you think in terms of the im-
plementation of Title III? What will have impact on Indiegogo
and Kickstarter? What do you think?

PROFESSOR GHOSE: It’s interesting. Recently I was on
Bloomberg TV talking about this. We all know the Oculus
story, I assume, you know the famous Facebook. Right, so
Oculus wanted to raise $250,000. They raised $2 million on
Kickstarter, and then eventually, they were bought by
Facebook for close to $2 billion.

So the question was, what happens to potential entrepre-
neurs now? What we’re studying now is also—if I’m an entre-
preneur—do I go directly into an equity crowdfunding plat-
form or do I go into one of these donational, cause-based plat-
forms, get some traction, word of mouth? Get some funding
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there, and then try and move on, and maybe get acquired by a
Facebook? Because of Kickstarter or a platform like
Kickstarter, because of Oculus, are between a rock and a hard
place.

So on one hand, it’s a great story to advertise that, “Hey!,
come to our platform, you can have something like Oculus.
On the other hand, you know there’s a very strong current of
investors or donors on these platforms who don’t believe in
donating for equity. So they’re up in arms and strongly en-
raged by the fact that this happened—that there was a promise
of this virtual reality headset, everybody would get a headset.
But eventually no one predicted it would get bought out by
Facebook. The only people presumably who made money are
the co-founders and management, not the donors, the early
investors.

So the way I look at it, this is a great success story, but if it
ends up upsetting a big cut of your investors or your donors,
you’ve got to figure out what next, what happens next.

MR. ROSE: You say it upsets your early investors and do-
nors. They weren’t investors. Nobody said they were investors.

PROFESSOR GHOSE: [Interposing] Donors. No, I meant do-
nors.

MR. ROSE: I know you meant donors, but you said twice
investors because they were not investors. The deal was never
that they were invested for equity. They knew it, the company
knew it, clear as day. There was not the slightest hint that you
were investing in the company.

PROFESSOR GHOSE: [Interposing] Sure.
PROFESSOR DEWOLF: I mean it still feels wrong. It’s a

moral hazard that you take money for donations and then you
go make it a for-profit.

[Crosstalk]
PROFESSOR DEWOLF: It feels wrong. It just is a moral haz-

ard.
[Crosstalk]
MR. ROSE: It feels wrong. They put in money and they

were pre-purchasing a headset and stuff.
PROFESSOR GHOSE: I’m not saying that they broke any

laws, that they did anything illegal. It’s just how . . . I’m with
Dan on that actually. It’s basically the perception of what
they’re giving it for and what eventually happened. If there’s a
misalignment of—
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[Crosstalk]
MR. ROSE: Back up. What were they, what did they think

they were giving it for?
PROFESSOR GHOSE: For getting a virtual reality headset.
MR. ROSE: Are they getting a virtual reality headset?
PROFESSOR GHOSE: No, because now it’s owned by

Facebook and Facebook is not going to give them a virtual re-
ality headset. They’re getting nothing out of it, zilch, nada.

MR. FEIT: Well they should get a virtual reality headset.
[Laughter]
PROFESSOR DEWOLF: They should get a little more than

that, but that’s a different story.
MR. FEIT: They shouldn’t get a dollar more than that.

They did not invest in the company.
PROFESSOR DEWOLF: But hold it. Why can’t the entrepre-

neur say, I’m really thankful for what you all did and I’m going
to give a portion of my proceeds to the people who helped me
get where I am? They’re not legally required, but I think, if
I were in that position . . .

MR. FEIT: [Interposing] I don’t know.
PROFESSOR DEWOLF: I think if I were in that position and

I was getting $2 billion, I would say, you know, I feel a little bad
about you guys helping me out. I want to ask Ryan a question.

MR. FEIT: If I order something online, I don’t expect to
get part of the company.

PROFESSOR DEWOLF: [Interposing] I understand, but this
was an unusual factual situation where everyone feels uncom-
fortable. And that happens in life and sometimes . . . one of
the things I’ve learned as a lawyer—it’s not just about the law,
it’s about getting to the right place for everyone. So I think
that just comes with seeing a lot of things over thirty-some
years of this.

But here’s a question I have for the people who are run-
ning the portals. I don’t see how a portal for equity is going to
make money balanced against the liability that a seller of se-
curities takes on. So under Title III it says, anyone who is the
seller of the securities, including the person, it includes
SeedInvest if you were doing it, or a broker-dealer would have
the same liability as the issuer.

There is a reason why most investment banks don’t take
on small offerings. Because the amount of due diligence they
would have to do to absolve themselves of liability or to check
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out the situation is usually not worth it compared to the types
of larger deals they generally take on because of the risk-re-
ward. That is in large part why you see no brokers and dealers
in the offline world doing smaller rounds. People go to friends
and families and go to New York Angels, and they make
pitches and just network.

So I haven’t quite figured out yet how the community that
has arisen that is not just listing, not the angel list, not the
Gust, but the people who are actually are going to be selling—
if it was crowdfunding, where Kickstarter became a seller. Why
would they do it for small deals with the liability that’s coming
on?

PROFESSOR GHOSE: So I want to go back to one of your
points that you were asking about investor behavior and raise
what I think is an interesting observation. So one of the . . .
what our data tells us, or is beginning to tell us, is that you’re
seeing celebrity investments in crowdfunding platforms, right?
So the big Hollywood stars or sports star, you name it, they’re
trying to get a piece of it. What I find interesting there, in
terms of investor behavior, is, what is that going to do some of
these platforms?

So on one hand, you can you can anticipate that we’re all,
many of us, are enamored by celebrities. If I see a celebrity
invest in a certain project, that’s a strong signal. That’s skin in
the game and that induces me to put my money there, and
that induces other people to do the same. If that happens and
we still don’t see this winner-take-all market, which potentially
can unravel the very reason why crowdfunding platforms exist,
which is to spread the wealth.

On the other hand, you know, this might also potentially
drive increasing funds into this market. So the market itself, as
a whole, may expand. Everybody gets a little more than what
there is to make. I just put it out there. I don’t know if any of
you have any thoughts on that. But I thought this was an inter-
esting observation.

MR. FEIT: So the question is about the follow-the-leader
mentality and how it’s happening on the platforms right now?

PROFESSOR GHOSE: Yes, especially if it comes to celebrities
whose actions are publicly visible and whose actions are often
followed very easily by investors.

MR. FEIT: Yeah, I can kind of tell you what we’ve seen.
There are definitely platforms, I’m not going to name any, but
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more West Coast-based platforms, where if somebody promi-
nent, I’m not going to name names, that a lot of people know
in the Valley invests, and people kind of jump in without doing
any due diligence, without even looking at the terms of the
investment. That’s how bubbles happen, whether it’s private
or public. So I mean that’s something certainly . . .

[Crosstalk]
MR. ROSE: And that’s accredited . . . where somebody, at

least in theory, has negotiating leverage and sophistication,
whether they do or not is another story. The odds of anybody
making a penny on equity appreciation from non-accredited
crowdfunding is somewhere between zilch and zero, except
for there’s going to be I guarantee you one hit, one Oculus.

MR. FEIT: [Interposing] I would disagree with that. I think
actually Oculus is a great example that, there are people that
demand for product is a pretty good indicator of whether a
company’s going to take off. In the case of Oculus, people
picked it up pretty quickly.

PROFESSOR DEWOLF: The other thing that’s interesting
about crowdfunding, if it was ever workable, is that you could
get from different geographies. So one of the limitations for
raising capital now is that you’ve got to really be in the Bay
Area, or New York, or Boston, or some other pockets. But if
you were a really smart kid in St. Paul, Minnesota, it would be
hard to get your company funded.

So, I mean, I think it’s really interesting this vendor fi-
nancing like Oculus did. I just think that at the end it didn’t
feel right, and something should have been done by somebody
here to make it feel better for everyone.

[Crosstalk]
MR. ROSE: So, first of all, I don’t know why you think that

they’re not going to get the headsets. Everything I’ve seen says
that they are getting them.

PROFESSOR GHOSE: And everything I’ve seen, they’re not.
PROFESSOR DEWOLF: Why don’t they sue? It’s a good law-

suit.
[Crosstalk]
MR. ROSE: That being said, as somebody who is an angel

investor, started an angel group, wrote the book on angel in-
vesting, I will tell you how insanely risky all this early stage
startup stuff is doing. Accredited investors, with all the lever-
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age and power of writing a big check, the ability to write the
documents and negotiate this stuff, still lose their money.

In a situation in which you have a startup company com-
ing in and setting it’s own valuation—[inaudible]. So the num-
ber of people who, as a non-accredited investor, putting in X
amount of dollars, can do the math, can figure out, can under-
stand what all the fine print is, as Dan was talking about. And
understand the effects of dilution of multiple rounds, and
preferences, and so on, and so forth is zilch.

You’re going to have one or two Oculus’s, I guarantee
you, in this . . . when it’s you, have this open and available, and
that’s what people will point to. So you’re going to have one
person who is going to make a trillion dollars off this one great
thing that hits. [Inaudible]

PROFESSOR DEWOLF: What David is saying is that all the
protection and the rules that are put in are illusory, and
I agree with that. I completely agree with that. I think that if it
was simple and people . . . would just limit how much you
could invest per year. After people lost five or six times, they
wouldn’t write another check. We all get a little bit gun shy
when we all lost money in 2008 . . .

[Crosstalk]
PROFESSOR DEWOLF: . . . And they’re allowed to.
[Crosstalk]
MR. FEIT: One issue, though, is that I think we need to

separate concerns about fraud from failure because everything
we’re talking about right now is failure, and people losing
money, and it not being a good asset class. I don’t disagree
with that necessarily, but every single person that uses
Kickstarter knows that they’re, we know right, they’re not go-
ing to get a return; they might get a product, they might get
their names in the credits of a movie. But that’s what the SEC’s
job is, to protect people from fraud.

PROFESSOR DEWOLF: But you’re being protected just as
well, whether you had these regulations or not.

[Crosstalk]
MR. FEIT: There is no fraud in other countries.
MR. ROSE: No fraud.
[Crosstalk]
PROFESSOR DEWOLF: We all agree.
[Crosstalk]
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PROFESSOR DEWOLF: In the Internet, there’s a lot less
fraud than what happens offline.

[Crosstalk]
MR. ROSE: There are so many easier ways to screw people

out of money than there are in angel or crowdfunding.
MR. FEIT: [Interposing] Absolutely.
MR. ROSE: So why are they are focusing on these ex-

traordinary cases in this tiny little world where there is no
fraud? It makes no sense.

[Crosstalk]
MR. FEIT: If you look at intrastate rules that are starting to

come out . . . so a lot of the states have basically said, alright,
Title III is taking forever. It’s twenty-two months overdue. It’s
way too onerous for it to work and, therefore, states have been
taking it upon themselves actually to enact legislation. It
started in Kansas and then Georgia, and now I think thirteen
states have adopted it. That actually feels a lot more like what
Dan and what you guys were talking about in terms of just
looser legislation—limit the amounts, but keep the disclosure
reasonable. I think that feels a lot more like what it should be.

PROFESSOR KICKUL: Is the SEC listening? I mean in terms
of whether is it working or not?

[Crosstalk]
PROFESSOR DEWOLF: I spoke to someone very high up

about this, just earlier this week, and the answer was, “This is
so low on our totem pole, I cannot tell you.” Of all the things
that they’re involved with in the JOBS Act, Title III is so low on
the totem pole because they never liked the bill. They don’t
know what to do with it. I was polite—they hated it. And if
your career is regulating offerings, and you see this, and you
see now—we’re just going to let anyone just invest in any-
thing—well that just goes contrary to everything that someone
who has grown up in this world of securities regulation feels
about it. So is it going to happen soon, the reg. is coming out?
Or imminent? No.

PROFESSOR KICKUL: Just in terms of overall crowdfund-
ing—and we have VCs and angels here—how is it shaped, the
current kind of financing landscape overall, crowdfunding in
general?

[Crosstalk]
PROFESSOR KICKUL: Accredited and non-accredited, yeah.
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PROFESSOR GHOSE: I guess you’re asking something like,
are VCs going to not be touching with a large pole a startup
that has been invested in by lots and lots of the remaining
98%, or is that a signal for VCs that, well there’s wisdom in the
crowds, and yes we should invest in this startup?

PROFESSOR KICKUL: That could be, yeah there is potential.
MR. ROSE: Well I think the answer to that comes com-

pletely down to the structure. If you’re talking about having
2,000 or 10,000 investors on your cap table, all of whom take
off after the board of directors for liability, the answer is, not
in this universe or any universe known to astrophysicists, do
you have any VCs going in on these deals.

On the other hand, if there is some way to totally segre-
gate to some kind of complete SPV with no rights, and no in-
spection, and no liability, and no anything at all, then it be-
comes . . .

MR. FEIT: No, I agree. You have to have two sets of share-
holder classes, you limit the amount to which they can bother
the company obviously, to . . .

MR. ROSE: [Interposing] Zero.
MR. FEIT: Right.
PROFESSOR DEWOLF: Right, which doesn’t seem very fair,

does it? See this is what’s going to happen. It’s just not going
to turn out to be very fair, which is a problem. The profes-
sional investors really don’t want to deal with non-professional
investors. The success rates of startups are very low, very hard
process to get everyone working quickly, rapidly, making the
changes you have to make. You’re not going to spend a lot of
time on investor relations to someone who has something that
they think is worth something that may not be worth some-
thing. If I were starting a startup, I’m not even sure I would
even want those investors.

MR. ROSE: In an ideal world, it’s not going to exist because
it is too complicated to do, but you would see some kind of
ideal world in which you would have a rewards-based
crowdfunding component, which has proven to be very suc-
cessful. Not just Oculus, but a whole bunch of other things as
well. But I’ve invested in dozens of them including ones that
I’ve actually invested in as an equity investor . . . . Then there
will be some little doves, a little souciant, if the company gets
bought for $2 million, then everybody gets a nice little check
for a hundred bucks, whatever. But don’t count on that. That’s
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not what you’re investing in. The problem is you can’t figure
out what that check amount is going to be—because you have
the valuation and everything else—and people get to counting
their chickens before they’re hatched.

But the problem here is not fraud. SEC keeps thinking it’s
all about fraud and all the legislation is about fraud, and all
the discussions about fraud. And everybody here and every-
body in the industry, lock, stock and barrel knows it has zippo
to do with fraud and everything to do with failure, 100%. Even
if the company itself doesn’t fail, the structure of the financing
almost is going to guarantee that either, the investors make no
money or the company.

PROFESSOR DEWOLF: Right, and you can’t guarantee suc-
cess.

MR. ROSE: Right.
PROFESSOR DEWOLF: And so you can’t legislate, which is

what they tried to do, legislate that no one will get hurt. Of
course you’re going to get hurt if you invest in this and you
lose your money.

[Crosstalk]
PROFESSOR DEWOLF: That’s right and there is, the in-

stance of fraud is going to be de minimis. I’m in violent agree-
ment with David on this.

PROFESSOR KICKUL: Ryan, I want to turn to you a little bit
in terms of what’s the story behind SeedInvest?

MR. FEIT: In terms of how we got started?
PROFESSOR KICKUL: Yeah.
MR. FEIT: Yeah, sure. So started at Lehman Brothers, left

luckily before all the fun went down there, and then was at a
private equity firm. I was basically an investor and wanted to do
something more entrepreneurial. Didn’t have the idea at the
time, but just kind of, was going to do it then or it wasn’t going
to happen. I left the PE firm that I was at. Went back to get my
M.B.A. and basically during my second year, I read about what
Woodie and Jason were doing, in terms of the idea, for what
turned into the JOBS Act. Got behind that and started
SeedInvest basically to take advantage of the changes in legisla-
tion.

Today, for the past year and a half, we’ve been operating
as an equity crowdfunding platform, but with accredited inves-
tors only. I’ve definitely seen some really interesting things in
terms, what companies on our platform have been doing, gen-
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eral solicitation for over a year now. Being able to actually ad-
vertise the fact that they’re raising capital. And again, that
hasn’t happened for, you weren’t able to do that for eight
years. So we’re seeing interesting things.

As way of an example, we had a company that, a month
ago, that has 80,000 customers and because of general solicita-
tion, they were actually able to reach out to their 80,000 cus-
tomers and say, “Hey! If you’re interested, come check out our
profile on SeedInvest and make an investment.” Things that
you couldn’t do before. We’ve had things like Fred Wilson
tweeting to 300,000 people, you should check out this com-
pany on SeedInvest.

These are all really interesting things in terms of general
solicitation. I can talk more about that or just what’s happen-
ing in the accredited world, but I think the big thing that—
whether it’s non-accredited investors or accredited investors—
the really powerful things that I think you’re seeing right now
is that if you’re an entrepreneur, fundraising is a terrible pro-
cess. It takes way too long. It takes a long time to figure out
who is actually an accredited investor out there. Once you fi-
nally get a meeting with those people, getting them interested
in your idea, and then getting them across the finish line in
terms of herding cats is really painful.

So collecting set checks and signature pages, and all that,
can be a process that, as an entrepreneur focusing your whole
first year if you’re a founder on raising money and not build-
ing your business. Online we’ve seen things go from months to
weeks. I think that’s really powerful, regardless of Title III.

PROFESSOR KICKUL: Alright, let’s go ahead and open it up
for questions.

*  *  *

Editor’s Note: The additional Q&A session with the audience
members is not reflected in this transcript, and is available on
the NYU Journal of Law & Business website.


