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PANEL 2: ENTITY BETTING & THE FUTURE OF SPORTS GAMBLING

Presented by: DLA Piper

INTRODUCTION: Okay, Good morning. We’re going to move on to
the next panel now when everyone’s ready. Before we do
that, I just want to thank the NYU Real Estate and Urban
Policy Forum for sponsoring our previous panel, which I
think you would all agree was very interesting. Our cur-
rent panel now is going to speak about entity betting
and the future of gambling in sports. I would like to sin-
cerely thank DLA Piper, and Tim Lowry specifically, for
sponsoring this and making it happen. Thank you very
much for that. Without further ado, I pass it on to Pro-
fessor Jodi Balsam who will moderate. Thank you.

JODI BALSAM: Welcome again, and thank you all for being here.
I’m going to briefly introduce our panelists. Our format
today will be a little bit different than the last panel, as
this is a subject that I’m moderating, rather than partici-
pating on the panel, because I know nothing about it.
I’m assuming that most of you are unfamiliar with this
concept of sports entity betting funds.

We’re going to hear from the panelists. Each give a
short presentation to give us some foundational knowl-
edge so we can have a conversation about this latest busi-
ness phenomenon in the world of sports. First, let me
introduce our panelists. We’re very grateful for them to
be here today.

Tim Lowry, who is a partner at DLA Piper where he
provides legal and strategic advice to domestic and mul-
tinational clients, who draw on his experience in struc-
turing complex commercial transactions, general
litigation, real estate acquisitions, and financing priva-
tization concession agreements, and corporate and
M&A work facing the gaming lottery, entertainment,
and hospitality industries.

In other words, he’s a gaming lawyer. Isn’t that a
fun profession? Our second panelist today will be Steve
Flatow. He’s President of SDF Management Group,
which provides advisory services in the sports, legal, and
nonprofit sectors and sponsorship representation for
sports and entertainment properties, products, and
projects. He formally was the Head of Marketing for
Bloomberg Sports and has been responsible for first
ever consumer product and intelligent fantasy baseball
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management system. A lot of experience again in the
world of sports and gambling.

Next, we’ll have Max Riege. He’s a German lawyer
whose area of expertise includes anti-trust or competi-
tion law, anti-money laundering, and regulatory compli-
ance especially in the e-payment entertainment and
telecommunications sectors. And he is currently the
2016-17 Wagner Fellow at the NYU Pollack Center for
Law and Business. He served as a partner at Hambach &
Hambach in Munich, Germany, a law firm there. He’s
hopefully going to stick around here for a while longer.

Finally, we’re going to hear from Alfred Yen. He’s
the Associate Dean of Faculty, Professor of Law, Law
School Fund Scholar, and Director of the Emerging
Enterprises and Business Law Program at Boston Col-
lege Law School. He is also the lead author of the case
book ‘Copyright: Essential Cases and Materials.’ He has
written extensively on Sports Law Torts as well as the
training of business lawyers.

Let’s get started today with Tim. Tell us what is this
concept known as sports entity betting?

TIM LOWRY: Yeah, so my job is to lay some of the definitional
work for all of you. Four things I’m going to try to tackle
within a very short timeline. One is, what is entity bet-
ting? Two, what does Nevada law allow? Three has a
mesh with the existing sports gaming prohibitions on
the federal state level.

I’m going to lay definitional work for all of you. I’m
going to tackle four points as quickly as possible because
we got a little bit of time to capture a broad spectrum
here. But first, what is entity betting? Two, what does
Nevada law allow? Three, how does this mesh with
existing sports gaming prohibitions? Then four, talk a
little bit about the SEC subpoena that was issued Novem-
ber of 2016 against three of the investment vehicles that
we’re going to talk about.

Let’s talk a little bit about Nevada law. Governor
Sandoval in June 2015 signed Senate Bill 443. That
enactment proscribes and prescribes four buckets, what
I’ll say. One, it established for the first time that the
sports and race books in Nevada may accept from this
entity betting, or these business entities, as they’re
referred under Nevada law.

Two, that enactment lays out the scope of the regis-
tration obligations. Each entity bet or business entity has
to undergo KYC checks on its individual investors. It has



2018] SIXTH ANNUAL SPORTS LAW COLLOQUIUM 731

to register in sports books. It has to keep accurate books
or records, and so on and so forth. Third, touching a
little bit about that, there’s accounting and continuing
operational obligations. You have to refresh the info on
all your investors. You have to respond to any lawful
questions or directives by the gaming commission. You
need to stay on top of things.

The fourth bucket is that entity betting, under the
enactment, “must not be considered unlawful betting or
unlawful facilitation of betting.” We can probably talk
about messenger betting and unlawful messenger bet-
ting a little bit, but one big caveat or qualifier to Senate
Bill 443 is that in Section 3, Subsection B, the law pro-
vides that business entities shall place wagers in compli-
ance with applicable state and federal law. Just keep that
in the back of your mind for a second.

What is entity betting? Entity betting is a pooled
investment vehicle where, instead of trading securities,
for example, the entity solicits investments from princi-
pals anywhere in the states, for example. It pools and
aggregates those funds and deploys those funds in the
form of a wager, on the outcome of a sporting event or
contest. You’re sitting here in New York City. You
decide, “Hey, look. I see a $1500 investment unit
through” . . . pick one of the funds. There’s currently
seven that are operating in Nevada.

You decide, “I want to invest my money with this
fund.” So, you will sign up. You’ll authorize. You’ll regis-
ter. You’ll provide all of the personal identifiably infor-
mation that the fund needs. Create an account. You’ll
wire your moneys from your bank account sitting, theo-
retically, in New York City to the Bank of Nevada. The
Bank of Nevada will then push the money to a wagering
account that is the joint account control agreement with
the business entity.

That business entity then will identify the opportu-
nities by which to invest. Steve is going to talk a lot more
about this so I don’t want to steal too much of your
thunder here, but then, yeah, now here you go. Now,
your funds are in play. You get an email from the fund
manager who says, “Hey, it was a good line. I want to bet
the over on Notre Dame losing against USC.” You
authorize and now you are $1500 as a play on a line with
the over for Notre Dame to fall short.

That’s an example, all right? That’s a little bit about
what entity betting is. A little bit about what entity bet-



732 NYU JOURNAL OF LAW & BUSINESS [Vol. 14:705

ting is not, right? All you lawyers in the room, and you
aspiring lawyers, there’s a little known federal enact-
ment known as Investment Company Act, which says cer-
tain funds and investment vehicles have to register with
the SEC. There’s a lot of things you have to do. We can
talk for days, years about that.

One of the things that Nevada law makes clear, or I
should say implies, implicitly makes clear if that’s a
phrase, is that these are not investment vehicles that are
to be registered with the SEC. These are investment
vehicles that exist, rise and fall, under the auspices of
Nevada State law. Full stop, period. So, a little bit about
the SEC subpoena.

In November of 2016, the SEC, the Atlanta
Regional Office, it’s not one of the more aggressive
offices, issued a subpoena to three of the business enti-
ties sitting in Nevada. They sought information largely
for eight areas. One, all of your advertisements or text
messages, pretty much any form of communication rela-
tive to marketing collateral. That explains to investors
how the funds flow, how they’re returned, how you cal-
culate return on investments, et cetera.

They sought docs pertaining to the identity of the
individual investors, residences, where they live, what
they do. They sought income statements, PNLs, a whole
sort of information. Pretty much all documents, incom-
ing, inbound and outbound both between investors and
business entities, and things as well as web addresses, IP
addresses, as well as any communications that may have
been had between state and federal authorities. Both
Nevada Gaming Control Board and the Law Enforce-
ment arm as well as the SEC or any other branches of
SEC.

That’s what the November ‘16 subpoena requested.
The targeted companies . . . I shouldn’t say target. That
has a connotation that’s probably pretty negative for the
purposes of this panel. The receiving entities have indi-
cated publicly they’re going to comply with those sub-
poenas.

But I’m sure there’s going to be some pushing and
pulling, especially when it comes to personally identifi-
able information and the sensitive financial information.
So last point and I’ll move onto Steve, how does this
mesh with existing sports family prohibitions? Well
that’s a big question mark, right? And I’m not here to
provide any specific opinion, only that we’ve got federal
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enactments such as the Wire Act, PASPA, Professional
and Amateur Sports Protection Act. You have the Unlaw-
ful Internet Gambling Enforcement Act. You’ve got a
whole host of federal enactments. Then you’ve got a del-
icate balance and thread of preemption issues, anti-com-
mandeering issues, things that you see playing out in the
Chris Christie lawsuit in New Jersey. The big one is tenth
amendment. You’ve got a lot of questions regarding fed-
eralism and the ability of the government through inter-
state commerce or intrastate commerce, the
government’s ability to step in and regulate the affairs of
the state.

So we are in the world where PASPA says pretty
much all sports betting is unlawful as of a date certain in
the early 90’s, now only you have two jurisdictions, pri-
marily in Nevada which is full-blown primary sports bet-
ting, and then Delaware which is a limited form of sports
betting, again, which was litigated and Delaware lost, but
it’s a primary form of sports betting in Nevada. So what
can Nevada do? What can they not do?

Messenger betting is an interesting phenomenon
where say, sitting here I want to play the line. I want to
bet the Patriots to win the Super Bowl. You have to be
physically present in Nevada, in Nevada state law and in
connection with Federal law for that to be a lawful better
wager. So you’ve going to jump on a plane and you’ve
have to fly, some of you can run I don’t know, but you
have to place a bet in Nevada.

What has happened through the years is that as
means of communication increase exponentially, the
use of the internet is pervasive in everything that we do.
All kinds of sites, websites pop up or telephone services
are eminent and as a result, I can now phone a friend
sitting in Nevada, wire him my money through Western
Union. He takes my money and he places the bet. That’s
unlawful. That’s called a messenger bet. I send a messen-
ger to make the bet for me. You can’t do that under
Federal or State law. The Wire Act talks about that, our
communication facility, whether it’s a phone or the
internet, you can’t do that.

So now, the question is I think, maybe one of the
things we’ll talk about in the question and answer is,
whether or not the SEC is kind of hinting or implying
that these business entities that are conducting this
entity betting under Nevada State law, whether or not
that’s just an end run-around, messenger betting,
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among other proscriptions of either the federal and
other state levels. So with that, I’ll stop talking and hand
it off to Steve.

JODI BALSAM: Steve, you’re going to tell us what is the business
case for these anti-betting funds now that we know a lit-
tle bit about their legal structure?

STEVE FLATOW: Or at least whether or not there is a business case.
JODI BALSAM: Yes.
STEVE FLATOW: Good morning everyone. Thank you, Jodi. So I’m

the only non-attorney on this panel and that puts me in
the role of talking about this from a business perspec-
tive. My goal is to, as Jodi said, sort of make the business
case. I’m going to skip around a little because Tim luck-
ily covered some things I would not have covered quite
as well as he did. If you go back to June of 2015, Nevada
was actually quite excited about Bill 443 for a number of
reasons. One is that it was creating a new way for people
to bet on sports. We know that betting on sports is a
fairly popular thing to do so this was a way for Nevada to
gain national attention and claim around a business
opportunity that they thought had a lot of growth poten-
tial.

Second, as Tim said, by law you had to be physically
present to place a bet, but these funds are open to any-
one in the United States. So you could essentially bet
remotely in a sports book by investing in these funds,
and essentially having the funds invest in the bets that
you wanted to make. So as a growth opportunity for the
state of Nevada, it looked pretty ripe and, of course, that
means more revenue for the casinos and for the sports
books and more tax revenue for the state of Nevada.
Everybody was very excited about that.

Somewhere between the intention and reality
things have not quite worked out that way and the end
result is really attributable to a number of factors,
including the way the law was set up and the way it’s exe-
cuted. So when we think about, first of all, who are these
entities that were created under this law? The business
model requires persuading people essentially that you
have some system or some model or some way to beat
everyone else in terms of winning on sports bets, and
that you have some proof and that you can document
that. That’s all well and good but the kind of people that
have that ability to say that and prove it are people from
what’s called the “paid-betting tips industry,” which is a
polite word for “touts.” Touting is a very big industry in
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Las Vegas and elsewhere, and it’s of course, the touts
who were attracted to this because they had that record
and that ability to say it.

The quote that I could find . . . I was looking for
something to tell you about touts as a business and I was
looking for a good quote. The nicest thing I could find
as a quote that anyone has said about touts is that they
have a “well-deserved bad reputation.” So that’s not
really a good starting point. As a result, initially out of
the gate, the process took a very long time with some of
these applicants. In fact, roughly 90 percent of the first
batch of applicants to be these entities were rejected. So
it took about a year from the passage of this law to actu-
ally getting active and taking investor money and placing
bets.

So let’s talk a little bit about how this business looks
from the entity standpoint. The biggest single problem
right now, far and away the biggest problem which may
in fact doom this business, at least as it currently oper-
ates, is the fact that there’s only one sports book that
takes action or is authorized, i.e. has gone through the
process to become approved and is allowed to take this
action from these entity betters. So what does that
mean? It means there’s only one line, one betting line. If
you talk to gamblers, sports gamblers in Las Vegas, the
fact is that there are 20 different licensed sports books
throughout the state and each one of them publishes its
own line and inevitably in every single game on the
board. There are lots of different lines available. Profes-
sional gamblers know this and they do what’s called, line
shopping. They look at all the different casinos and they
find the line that’s most favorable. Some even have bet-
ting models where they essentially look at all the lines
across the casinos and arbitrage them or pick the one
that’s the most outlier from the consensus on that par-
ticular game, and they bet against it.

So having multiple betting lines is a critical part . . .
By the way, you’ve got a big issue when there’s one line.
You either bet it or you don’t bet. The second, these
businesses have very high expense loads. So after having
gone through a year-long approval process when they
could have generated more revenue because they
weren’t active yet, they then become operational and as
Tim alluded, have enormous responsibilities with
respect to registering and approving the investors with
respect to paperwork and reporting and financial
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requirements, and so on and so forth, and their advertis-
ing. This is a business in which you literally have to pick
off investors one-by-one with, as we say, potentially devi-
ous claims because there’s no documentation of any of
it. So it’s a big challenge and it’s an expensive business,
which is why they create a variety of fees and they pass
them along to the customer, which creates a customer
problem.

So this is what I would call a success penalty and it’s
sort of an interesting phenomenon, which as far as I can
tell, a sports book has the sole discretion in light to
essentially not accept a bet. So if at some point along the
way, any one of these entities becomes too successful, it’s
entirely possible that the one book that is allowed to
accept their bets can simply stop taking their action.
What does that do? Well, it brings the business to grind-
ing halt. You’re done. It’s the death penalty really. I call
it the success penalty but it is the end of your business.
So those are all pretty substantial challenges for the busi-
ness entity.

Now, let’s talk about it from the investor stand-
point. First of all, there’s the approval process to get
involved, which was described by one potential investor
as a “financial cavity search”. This application process
includes a background check, identification of the
source of all your investing funds, and a lot of other
information. The questionnaire exists because there’s a
great deal of concern about money laundering through
this law and through this process. I’m not sure why it’s
particularly amenable to that but, because of that, the
financial background questionnaire by itself is seven
pages long. People obviously, if you want to make a
sports bet, you can walk up to a casino and you don’t
have to fill out any paperwork or pay anything. You just
make your bet. So right away, for interested gamblers,
this is a bit of a challenge.

Second, when choosing an entity is confusing and
difficult. There’s no regulation about weights or any-
thing else so they’re all over the map in terms of what
they offer. There are huge variations, for example, in
the commissions they charge, from 15 to 30 percent. Ini-
tial entry fees are as low as 500 dollars with some of these
entities and as high as ten thousand with others. Incre-
mental investments range from five to 25 thousand dol-
lars with some of these. Then, there are a lot of little
things. Some allow withdrawals at any time, or roughly
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any time. One of them allows bi-annual withdrawals. You
can withdraw your money on June 30 and December 31
of each year and no other time. All are similar in their
net perspectives, in their promotional materials and on
their website, but you have to find all this stuff and do
your own comparison. There is no neat chart where you
can look at all these. So it’s a big challenge for betting
and flexibility.

People bet on sports for fun or because they think
they have some knowledge that’s going to allow them to
make some money. Here you have no say, in fact, you’re
not allowed to have a say in bets. You just give your
money to someone you trust or you have been per-
suaded by and hope they do well. Cross your fingers.

I think, I may be wrong, but I think you’re actually
not allowed to be informed in advance of any bet.

TIM LOWRY: So, depending on the fund manager, some send
you an email in advance and say this is what we’re doing.

STEVE FLATOW: Right. For example, there’s one called the Con-
trarian Fund, which says it bets on, quote, “underdogs
and out of favor teams.” So if you disagree with a partic-
ular bet, there’s not much you can do about it except for
expressing your frustration, as one investor apparently
did when he emailed the founder of Contrarian, quote,
“really? The Browns again?”

They use a success panel that we talked about
before. It’s actually directed at the entity, but, of course,
the investors are the collateral damage. Can you imagine
a similar situation with, say, the stock market where if
you did too well on a particular stock, the market could
essentially just shut you out and say, “You can’t invest
any more”? It’s a lot of these things that to serious inves-
tors slash gamblers are a big problem.

Fourth, compared to other options in gambling,
investing, there’s a lot non-working money. All these
fees that you pay, you don’t have to pay to buy a mutual
fund and you don’t have to pay at the betting window.
So both on the gambling and the investing side, these
fees look exorbitant.

Fifth, there’s an interesting come-on in many of
these entities appeals, which is, quote unquote, you only
pay a commission if you win. You only pay a fee if you
win. So think about that for a second and I’ll just give
you a quick example to illustrate how that actually
works. Imagine that your entity makes two bets. On the
first bet, they win $40,000 for your account. You’re very
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happy. You pay a 30% commission so they made $12,000
on that. On the second bet, they lose $40,000 in your
account, and of course, you don’t pay a commission
because that’s the rule. Well, at the end of these two
transactions, you feel pretty good. You’re even in your
betting account, but guess what? You just paid out
$12,000 to this entity. So, you’re poorer and he’s richer
for that. I’m not sure that’s a good bet for anyone.

With all these challenges, it’s easy to see why this
business has gotten off to a disappointing start and why
some are questioning the viability of the business as it’s
presently constituted. It’s not really easy to track the suc-
cess or the progress of these companies because they’re
all private. In terms of the number of entities, the busi-
ness launched with three existing entities in April a year
ago. Exactly a year ago now. It got up as high as about
nine at one point over the summer. Then there was
some attrition down to the end of the year. They ended
up with I think six at the end of the year. Now there are
seven. That doesn’t really show much growth. That’s not
the kind of growth that people really expected to see
when this was launched.

In terms of money, it was said last summer that
there were about a million dollars invested, collectively,
in all these accounts. It was said around the time of this
subpoena, there was around two million dollars
invested. Still, it’s not the kind of robust growth I think
Nevada was looking for when they talked about this in a
very excited way.

There’s also the potential gray cloud of the SEC.
The subpoena . . . it brings to mind lots of concerns
about the future of the business and what the SEC might
choose to do and . . . the attorneys addressed the details
of that . . . I’m not an attorney. I don’t deal in this, but,
to me, this was an incredibly invasive subpoena. It basi-
cally said, “We want everything you’ve ever said, written,
or done to anyone related to this business. Send it to us
now.”

They initially gave the operators two weeks to com-
ply. These, again, these are touts. These are people who
may have a handful of support people around their
office to enter bets and what not. They’re not equipped
to do this. So now they’re suddenly paying outside law-
yers and everybody else to gather up all these invasive
materials. By the way, as Tim pointed out, they’re
revealing all this personally identifiable information
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about their clients, which doesn’t make those clients
very happy.

All of this has led to lots of questions about what the
future is going to be. The SEC has not ruled on anything
despite now, five or six months having gone by since the
subpoena. One of the more curious aspects . . . I’ll close
with this one. One of the more curious aspects of the
whole story is the role of a company called CG Technol-
ogy. CG Technology is the only approved applicant
when Nevada solicited interest in doing this. They were
the only applicant to be one of the licensed sports books
that could take action on this. They ultimately became,
and they still are, the only sports book that does accept
action on this.

CG Technology was Cantor Gaming. Cantor Gam-
ing is CG Technology’s subsidiary of Cantor Fitzgerald,
who many of you may know as a long term, well
respected Wall Street investment firm. Incredibly above
board and clean in every respect. They also happened to
have been in the World Trade Center and have lost 658
people in Tower One that awful day and rebuilt their
business beyond where it was before that great tragedy.
So, this was a company that people think very highly of.

CG Technology, it seems like, is a bit of a horse of a
different color. Just briefly. In 2014, CG Technology
paid the largest fine that had ever been paid by a gam-
ing operator to that date. Five and a half million dollars
when a staffer was found to have been taking bets from
an illegal sports betting ring. That was strike one.

In July of last year, so this is 10 months ago, CG
Technology agreed to a negotiated settlement with the
Nevada Gaming Control Board. The fine was only a mil-
lion and a half dollars but the CEO was forced to resign
as part of the settlement. The complaint sited, quote,
“failure to properly investigate, correct, and report to
the Board systemic problems with their operations.” The
investigation began after a complaint by a casino patron
a few months earlier of underpaying on a bet. It came
out during the investigation, that he had had four prior
instances of underpayment by the same casino. In each
case, the casino had apologized, the sports book had
apologized and had made him whole, but what that said
to the investigators is that people in the company had
knowledge of this defect, or whatever it was, in their
software and had not reported it, which is a violation of
gaming law.
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Basically, it came out in the course of this investiga-
tion that CG Tech had been continuously bilking some
customers relatively small amounts of money for five
years and a  number of people in the company knew
about it. Strike two.

Three months later, just three months later, last
October, CG Tech agreed with the US Attorney’s offices
of both New York and Nevada to pay a fine of $22.5 mil-
lion for its role in, quote, “an illegal gambling and
money laundering scheme that had been going on for
three years.” While it was the US Attorney’s case, the
investigation also included the IRS, the US Postal Ser-
vice, and the NYPD. Obviously, a pretty big deal. They
charged that CG Tech had worked through an illegal
booking organization known as The Jersey Boys—a tout
with a criminal record based in Florida—and an off-
shore sports book in Costa Rico. The Jersey Boys, as it
turns out, was the illegal sports betting operation which
they had paid a fine for two years earlier in 2014.

You would think this would be strike three, right?
You would think these are three pretty serious egregious
violations of their rights in Nevada, wouldn’t you? So the
chairman of the Nevada Gaming Control Board was
asked if the Board of the State of Nevada would take any
further action against CG Tech as a result of this. His
answer was that, since they had already settled with CG
Tech with regard to this particular matter in 2014, there
was, quote unquote, nothing new and there would be no
further action.

I think that begs the question: what do you have to
do to get fired in the state of Nevada? Seriously though,
this is all very curious. CG Technology had lobbied
extensively. In fact they were the only entity lobbying the
Senate to pass this bill. It turns out they pushed very
hard for it and spent a lot of political contributions and
whatever else they do. Then it turns out they were the
only beneficiary of this entirely new and exciting line of
business for the state of Nevada.

I can’t go any further. I didn’t dig any further, but
there’s still clearly some questions to be asked about
people in CG Technology and maybe some backhanded
things that happened in the creation of this entire busi-
ness.

I’ll close with one quick road that leads you on
entity betting. I worked with them a lot on different mat-
ters, including last year representing a gambling related
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claim with three of the leagues. I will tell you that the
leagues’ position on this is, basically, they don’t have
one. It’s so small at this point, it’s sort of below the
radar. It kind of falls under, “Well, we think about it like
we think about everything else.” I had a conversation
with someone in the general counsel’s office at the NBA,
who works on gambling related matters. He said, “Well,
we don’t really have a position, but since it’s a legal and
regulated gambling opportunity, I think you could say
it’s consistent with our views on that subject in general
as expressed by Adams over in the New York Times op-
ed piece that people call in over about.”

Baseball, he wouldn’t even comment. Football and
the NHL were in slightly different positions as was talked
about earlier because they had franchises that are going
to play in that market including next year for the NHL.
So I think that they are taking a little bit of a hands off
approach because they simply don’t want to be quoted
on the subject of gambling. It’s not specifically about
this entity betting thing but the whole subject of gam-
bling is obvious going to come up. They’re probably
negotiating as we speak right now with the Nevada Gam-
bling Control Board about what restrictions are going to
be placed on betting on their games when they’re actu-
ally residenced in Las Vegas. So they kind of demurred
on this whole thing, but I think it’s safe to say that this is
probably consistent with their public views on other
things, which is that they’re opposed to it because both
those leagues have expressed their public opposition to
any kind of gambling. So that’s it. Happy to take ques-
tions. Thank you all for your attention and I’ll pass it
along.

JODI BALSAM: Thanks, Steve. Max, your purpose is to talk about
the comparative law view on entity betting.

MAX RIEGE: Thank you Jodi. Thanks for the kind introduction.
Thanks to Tim and Steve for describing the system
behind entity betting in the United States. I’m here, as
Jodi has said, to give you a brief overview about the situa-
tion in Germany and Australia. Since you already got the
basic idea of how entity betting works, I can skip
through some of the points I would have made because
Tim and Steve’s introduction earlier.

Three things, I think, that are important when we
talk about entity betting is all to understand sports.
Three things I want you to take away before I start into
the entity betting issue is that sports betting is a mixed
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game of skill and luck. So that means that while in the
short run it’s totally possible that someone who’s just
lucky can generate a huge revenue or a huge win, in the
long run math and the analysis of the arts will always be
more successful than someone who’s just betting on his
favorite team or because he likes the name of a horse or
whatever.

So this is one issue that we will discuss because this
kind of professionalized aspect of entity betting is some-
what conflicting with the recreational aspect. The sec-
ond issue or second point that I want you to know, of
course horse betting is a huge market both in the U.S. as
well as in the EU. They estimate wages of around 200
billion Euros that are made on sports betting. This
doesn’t include, for example, horse racing, which is a
different regulation in the U.S. This 200 billion in wages
equals around 19 billion Euros of. . .revenue. This is the
revenue that sticks with sports makers of the sports bet-
ting operators. The third thing, regulation in Germany,
I might say as in the US, is kind of a mess. It’s a patch-
work of different regulations in the UK Actually, there’s
no coherent system. The UK doesn’t even have the
authority to regulate gaming at all. The authority
remains with the member states.

So it’s technically Germany who has the authority to
regulate its own gaming market although the manifest,
of course, are already harmonizing internationally. But
even in Germany, Germany is 16 states, it remains to the
states. So technically each of the 16 states can have its
own regulation and we have one in every state. The
north of Germany, who’s often referred to as the Ger-
man Nevada because it went forward and had its own
state of the art gaming regulation while the other 15
states remained behind, tried to save an interstate treaty
on gambling where they agreed on certain terms that
were clearly an infringement of European law and has
been taken to a European court of justice. Still, it’s
about politics and what so also the situation continues,
but the old regime stays in place.

So it is legally a very difficult market and on top of
that, on top of this market, we will now have the entity
betting issue. One thing that I wanted to say of course
also talking about Australia. I mean given my back-
ground talking about Germany and the UK comes
rather naturally, you might wonder why Australia. Well,
the answer is simply that Germany is very charming and
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when we had the preparation talk, we were bringing up
some examples of betting entities in Australia, who
moved to so Gibraltar. Jodi persuaded me to also say
something about that, although otherwise I don’t have
further expertise about this issue.

Let’s talk about entity betting. The thing that, as I
said, is that since there’s no gaming regulation in EU,
neither is there sports betting entity regulation. Same
for the member states. So far, no member state in the
European Union has any entity betting regulation as we
have it in Nevada. That means we basically are left with
free solution. We can say, “Well a gaming regulation
applies to the sports betting entities.” We can say, “Well
financial regulation applies to this betting entities,” if we
consider them more like mutual funds, or we say, “No
regulation applies.” Of course, if you would be an inves-
tor or someone who runs the sports betting entity, you
would probably hope for no regulation applies. But
that’s pretty thin ice that you are working on.

I just quoted one piece of legislation from the Ger-
man interstate treaty because Germany doesn’t only say
sports. Betting operators need a license. They’re very
precise that they are like operators, they are salespersons
or entities, and they are so-called brokers. If you want to
read through that, it says, “A person’s considered to
commercial broker games if such person brings together
persons interested in playing to form games societies
and brokers that participation in the game for the oper-
ator whether its self or with third parties provided that
the above is done with the intention of generating sus-
tainable profits from such activities.” If you read through
that, I would say, if I would be a regulator, I would say,
“Hmm, you are a betting entity? Well it sounds a lot like
you’re actually kind of sports broker because you pull
your money of other people and you are then putting
their money into certain sports betting operators to
place the wager.”

Of course, from the other side if I would be advising
the sports betting entity, I would say, “Well, totally differ-
ent case here. We are not bringing persons together
who are interested in playing. You’re just bringing per-
sons together who are interested in investing in our
fund and then our fund is just doing something with the
money.” The consequences, if you are a sports betting
gaming entity or not, if this regulation applies are pretty
severe. Because if you’re regulated or let’s say if you’re
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not regulated and you’re actually considered to be a
sports betting broker, then you would be offering illegal
gambling, which is also a crime in Germany. You could
face jail and you would also face severe consequences on
the civil side, of course, from perhaps your investors that
might say, “Hey. You are doing that with our money.
This is illegal an activity. What are doing, why don’t we
know about that?”

If, however, you go forward and you apply for a
license, for a sports betting broker license, then you face
regulatory limits that you don’t want to face because it
makes the investment process less profitable. For exam-
ple, right now the German Treaty sets a 1,000 Euros
wager limit per person per month. This means that the
person who’s placing a bet cannot bet for more than
1,000 Euros. It doesn’t mean it can lose a certain
amount. Right now, it says wager limit, which would
make it for a sports betting entity. Then if you were the
single entity who’s doing that it is totally unprofitable, of
course, to place wages because you can never do that for
more than 1,000 Euros. It might change that now to a
loss limit and you could argue, well, if you are a broker,
you’re basically doing that for your investors that are
behind you. Yet, the moment where you pull it in one
fund, I would say that regulation right now would con-
sider this fund as the one who’s placing the wager.

Australia, for example, one of the reasons why this
one fund move from Australia to Gibraltar is after some
experience in the 90s and the early 2000s that limited
certain betting societies, as they call it, to only 20 inves-
tors. So you cannot have more than 20 people putting
money in your fund. So if you are a fund . . . I mean, if
you’re lucky, you have 20 very rich investors. In general,
you would probably want to have more investors in your
fund.

The third thing, and another regulation, is the
same issue as in the United States. If you are a licensed
sports betting broker, you would be required to not only
identify the individual betters. So now talk about actually
who’s accepting the bet of the sports betting entity, who
wants to do that? Also the sports betting entity has to
identify its investors because they are also obliged to
identify the actual beneficiary of the wager, which can
then go even further back if you think about one inves-
tor’s actually investing that money for a rich family fund
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. You might actually have to identify who’s behind that
investor.

So these are a lot of the legal issues that you will
definitely face. One important issue, of course, talking
about the business side, is also taxation. In general, gam-
bling games, in Germany, are tax free, which is great.
Therefore, a friend might say, “Well great . . . of course,
I’m gambling here because I don’t have to pay taxes on
any of the profit I’m making.” Problem is, both German
and Australian tax offices have already ruled on similar
precedents that the moment that we do professional
gambling . . . in Germany it was professional poker play-
ing and in Australia it was actually this professional bet-
ting society. The tax authority threw up, “You do this as
a business, therefore income tax applies.” This is where
your big tax benefit goes away. You might still face all
the regulatory issues if it’s gaming or not. If it’s gaming,
you might not have a license. Then you face a criminal
issue. Still, the tax authority, totally independent of that
will say, “Well no matter what the other regulatory
authorities say, we think you are doing this for a busi-
ness, so pay us the money. Give us the tax.”

Also, if you think about the 30 percent fee that an
entity is taking from its investors for a win, an entity
would then deduct income tax, so there’s not so much
left to make them money. Just quickly, of course, the
same issue exists when you are not a gambling entity.
Regulatory authorities say, “Well, what is it? Are you
somehow a financial entity? Are you like a mutual fund?”
Which regulation applies? We don’t want to do a session
here on German investment law, which could fill the
whole weekend.

There are several options of how you could regulate
such an entity betting . . . you could treat successor bet-
ting entity in Germany as an investment fund . . . an
investing company, it’s called, in which you have two sub
groups. One is basically just the partnership, which
would also mean, once you’re a partnership, the part-
ners pay the normal income tax that applies in Ger-
many. Or you’re kept an investing company, then you
have certain tax benefits. The tricky issue really comes
up as to how you set up such a betting entity. Nonethe-
less, the moment where you are qualified as a financial
institution, you face, of course, very strict regulatory bur-
dens in Germany. In the EU, you must be domiciled
there. You will be subject to the Federal Supervision of
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the BaFin, which is basically the German Federal of
Financial Service Supervisor, Authority of the German
SEC.

You might have to diversify your risks actually based
on the current regulation. One could also argue, “Well,
you cannot just put all your funds on sports betting
wages. You might have to diversify there too.” Of course,
you could also say, “Well, the moment where we bet on
different games, this is our diversification.” It’s definitely
a very tricky issue.

This was the side from the regulatory part, right?
What regulatory risks or taxation risks are you facing as a
company? The much bigger issue in my perspective for
the consumer, and this is obviously the segue into hand-
ing it over to Fred here, is the potential conflict that you
have between entity betting regulation and the goals of
sports betting regulation or consumer protection regula-
tion.

I highlighted the five general issues that you always
face when you talk about goals of gambling regulations
in general or of sport betting regulation in particular.
The first thing, of course, is that you want to protect the
consumer because the general idea is that the consumer
is a private person who is doing this just for fun.

If you look on the flip side then, what’s entity bet-
ting regulation for? It’s clearly designed to put a lot of
money in the game and to put the mutual funds of
sports betting entities in position to place huge amounts
of wages and generate a lot of money from investors. So,
it’s designed actually for professional bets. I’m guessing
quick conflict there.

A second conflict that might be even bigger is com-
bating betting fraud. The gambling regulations in Ger-
many have very, very high transparency standards for the
betting entities, which means they also are there to pro-
tect the bettors from being defrauded by the book-
maker. In contrast, with the concerns of entity betting,
you will have perhaps corporational or even risk collu-
sion between the bookmaker and the sports betting
entity.

As Steve already elaborated, the bookmaker needs
to make his money. He needs to make his fair share. He
can only make that, sports betting is a zero-sum game, if
more people lose than win based on the odds he’s pro-
viding. If you certainly have a very professional entity
that’s placing bets with you as a bookmaker and this
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sports betting entity has the better algorithms and the
better analysis tools then you as the bookmaker, you’re
losing money with each bet. Turnover doesn’t equal
profit. You only profit if you pay out less than what
you’ve got in.

If a bookie wants to avoid that, he has two options,
exactly as you say. He cannot accept the sports betting
entity or he’s trying to somehow factor a deal with the
sports betting entity, to the detriment of whom? The
ones who are not the sports betting entity, which would
be consumers.

Since time’s passing on, of course, we also have
issues with the integrity of sports, fighting and prevent-
ing gambling addiction, and money laundering, because
you give certain incentives to tamper with the sport
events. Of course, the betting entity, if you have a lot of
money on a certain game, might be more prone to try to
tamper there. Increased wages and investments could
lead to increased gaming addiction, although they’re
distance is higher. Money laundering, of course, is the
same as always when you have a lot of money. You need
to make sure that the investments are clean.

To sum it up, this sports betting is a zero-sum game
and you have these three players in the market, one has
to lose. Even if the betting entity comes around and says,
“Hey, you want more wagers? I’ll give you more wagers.”
The bookie will have to say, “Of course, I want more
wagers, but I still need to make my fair share.” The con-
sumer is possibly the one who’s saying, “I was just betting
on my team. What just happened?” So, if one has to lose,
I’ll leave it up to you to answer the question, “Who do
you think is going to be the loser?”

Thank you.
JODI BALSAM: Thank you. Alfred?
ALFRED YEN: Thank you to my co-panelist for really laying some

great groundwork. So, my job on this panel is to have
some reactions and to think a little bit about how we
might regulate this. I thought maybe, riffing off the title
of the panel, I might say something about the future of
gambling as a sport. I think about how we might want to
react as a regulatory matter to the creation of entity
sports betting. You kind of have to ask yourself, “What
are we doing when people are going gambling?”

Do people go gambling as a recreation activity, as a
sport, if you will, as a competitive sport? Or are people
actually engaging in investment? You know, when you
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take a position on the Super Bowl, are you making an
investment in a derivative? There’s not a whole lot of
difference between betting on the temperature in Flor-
ida next month and how much the Patriots are going to
win by.

Now, why would we care about this? I would say that
there are a lot of regulatory assumptions that come
depending on whether you characterize the thing being
regulated as a game or the thing being regulated as
investment market. For example, in sports there’s this
idea of fair play among the competitors and we might
want to limit them by skill. Lots of us are familiar with
sports competitions graded by skill so that if I go to play
tennis, I don’t come in to find Roger Federer on the
other side. That’s not a very interesting game for me to
play. Well, it would be because I’d like to see him hit the
ball under any circumstances, but that’s different.

There are other things that we do to basically limit
the resources for the power of participants in games. For
example, there are team roster sizes, salary caps, reve-
nue sharing, drafts, equipment limits. All of these things
are designed to make the game fair from an arbitrary,
within-the-game perspective. Is this what the participant
expects when he walks into the contest as what is a fair
way for him to be winning or losing money?

On the other side, in investments, for some good
reasons, we don’t limit skill, right? When we go down to
the New York Stock Exchange and buy some securities,
we are actually very happy if there are very, very, very
skilled people in there who are, quite frankly, taking
advantage of some investors who are not very skilled. We
don’t have resource limits on what you can bring to bear
in the investment market. Employ as many people as you
like. Get as many computers as you like. Have the fanci-
est algorithms for your trading program. That’s all okay.

Why? Because we have a certain social perspective
to the markets that’s different from the social perspec-
tive we have in regulating sports or recreational behav-
ior. In a market, we want the prices to move in an
orderly fashion in response to the best estimates of the
public at large about the fair value of the securities that
people are buying. We want those markets to reflect
where capital should go in our society because we have a
faith in markets.

I’m not sure we have that purpose in sports betting
or fantasy sports betting. It’s not allocating markets. It’s
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a game. At least, arguably, it’s just a game. It’s certainly
the way that the activity is marketed to the public, right?
It’s “Come to Las Vegas, have a vacation, and while
you’re here, place some bets.”

By contrast, it’s not, “Come to New York, have a
vacation, and while you’re at it, buy some derivatives.”
That’s not what we do. It’s a very different proposition
that’s made to the investor. What entity sports betting
represents is the marriage of investment and recreation.
When we say that we want to encourage entities to form
and attract large amounts of capital, the proposition is
that these folks will amass large amount of capital and at
least in some cases use the same advanced quantitative
methods that people use on Wall Street to make bets on
sports. Maybe that’s a good thing, maybe that’s not. I
think it depends a little bit on what you think is going
on, right?

How’s the investor going to react, or how’s the gam-
bler going to react if he goes in and is told, “Look, the
people in here are a bunch of guys like you. They’re on
vacation, they’re having vodka while they bet, and
they’re just having a good time. That’s how we’re going
to decide where the money goes.” Or you walk in the
door and say, “Wait a minute. In here are people who
are definitely not drinking today. They have 65 analysts
operating whatever fancy algorithms and they’ve got a
leg up on you.” Do you think that’s fair, from within the
recreational perspective?

So whether you think this is a problem depends a
little bit on how you think gaming markets operate. For
example, you think that the gaming market, that is to say
the line in any given sport, is on the whole pretty accu-
rate, right? It’s a little bit like an efficient capital markets
hypothesis for the gaming industry. On the whole, the
line on any given game is going to be pretty accurate.
Then well, what the heck? We don’t really care if there’s
professionals in it, because it’s going to be like the S&P
500 Index fund in mutual fund managers. There’s not
going to be a serious advantage that anyone’s going to
gain here. That’s one view. On the other hand, if you
think that there is some kind of irrationality or noise in
the marketplace for gaming lines that you think a
shrewd better/investor can exploit, then maybe we do
have an issue here. Then you might decide, either at the
state level or at the individual casino level, to “regulate”
your market differently.
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So, for example, could we imagine the state of
Nevada saying, “Fine, entity betting is legal, but you have
to tell your customers what percentage of your handle is
entity sports betting, because that would give them an
idea of, “How likely am I to be taken advantage of?” Or
we might say that is something that is being left to indi-
vidual casinos. That might be what Steve was showing
here, which is that most of the casinos say, “Look, our
primary business is the vacation business and we don’t
want to foul it up.” I’m speculating here, I don’t have
inside knowledge of this. Why do casinos want to go
through all the regulatory fuss of taking internet entity
sports betting when they’re not going to make that
much money doing it, and they’ve got lots of people tak-
ing vacations to come . . . see the Raiders and maybe put
some action down on that game? So perhaps that’s
something that we would do as we go forward in the
entity sports betting world. I guess that’s about what I
wanted to say. I think we want to throw it open. I hope
the views I just gave, give you a sense that what you think
is going on at the casino has something to do with how
you think you ought to regulate it.

TIM LOWRY: If I could just jump in?
JODI BALSAM: Yes, please. I’d like the panelists to respond to what

they’ve heard so far.
TIM LOWRY: Just from an anchor perspective, think about this.

In the US, the American Gaming Association estimates
that unlawful gambling is over $1 trillion on an annual
basis. Of that $1 trillion in unlawful gambling spent,
$150 to $500 million is sports betting, unlawful sports
betting, just to give you a more granular instance or
example of that. For the Super Bowl, unlawful sports
betting is $5 billion. One event, right? $5 billion unlaw-
ful sports betting. For March Madness, it’s $10 billion.
Okay? So these numbers are staggering, right? These are
the numbers that are attracting some of these opportu-
nities that you see. Business entities are exploiting the
model.

The other thing I’ll say and I’ll stop, is that the reve-
nue model for casinos is not really dependent upon
these in large part, so it’s interesting if you want to com-
pare geographic regions. Atlantic City versus Las Vegas
strip. The Atlantic City casinos’ revenue model is
roughly 80:20, gaming:non-gaming revenue derived. So
the Atlantic City casino derives most of its revenue from
gaming revenues. From that, it’s largely slot products.
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Whereas in Vegas, where sports betting is lawful and
entity betting is on the rise, or maybe not, the revenue
pie is 60:40. 60 non-gaming and 40 gaming. Of that gam-
ing, there’s more of a blend, more of a dilution of that
line, but one could argue that table games and table
products are more popular in Vegas, and it shows in the
revenue pie.

So from a casino’s perspective, this is just an amen-
ity, they don’t really . . . Cantor Gaming . . . the founder
was Lee Amaitis, who was co-chairman of Cantor Fitzger-
ald. It was really his brainchild and he’s now gone, right?
He had to resign as a result of some of the settlements.
Those are the entities that are profiting largely from
this. They are stepping into the sports book scenario,
which, like poker rooms, is not a huge revenue opportu-
nity for the traditional commercial casinos. It’s really
sports books that are driving most of the revenue.

STEVE FLATOW: All right, I’ll add one thing to that, to the question
of separate interests and identifying whose interests are
what. As to the differing interest between the casino and
the sports book, to the extent that for people who want
to bet on sports and don’t live in Nevada, this becomes a
way that they can do that. This may actually be counter-
productive to the hotel or casino side of the industry,
because people who, if they want to go bet on sports,
have to fly to Las Vegas, and stay in those hotels, and buy
that overpriced bad food. These people can in the
future, once these things become more prevalent, stay
home and invest in these funds and get their sports bet-
ting jones that way. You could argue that as this becomes
a bigger deal on the betting side, if it were to be, it
might actually undermine some of what the casino is try-
ing to do on the hotel and hospitality side.

ALFRED YEN: Let me ask a question, since you’re in the business.
It occurs to me that the value proposition to either the
person who goes to Vegas or the person who bet enlists
in an entity sports investment, are really very different,
right? For the guy going to Vegas, “I’m going to have a
good time, I’m going to go have a few drinks and get in
some action. It’s a vacation.” The appeal that I assume is
made to the entity sports investor is, this is a counter-
cyclical investment, which is not tied to general trends in
the economy. This comes down to, well, can you prove
it? Assuming for the sake of argument we have an edge
that will lead to positive expected gain, this is a good
place for you to park your money. That person does not
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want a gambling rush. That person is looking for some
way to diversify a rationally constructed investment port-
folio. Do you think that they’re really going to cannibal-
ize each other?

TIM LOWRY: There is a lot of criticism about the internet gaming
market when it started proliferating in the states. Then
that was going to be a cannibalization impact or dilution
impact upon bricks and mortar casinos. New Jersey is a
perfect example. It’s a great case city which shows that it
is not the case. There are two very different
demographics, two very different psychologies at issue.
So most of the data supports that on the internet gam-
ing side which is this entity betting, entity betting would
seem to fall into that bucket, right? The psychology
there is that they’re much more of an introverted
targeted demographic, whereas the bricks and mortar
casino gambler is the extroverted individual looking for
an extroverted experience. So a little interesting psycho-
logical play there.

MAX RIEGE: If I can just add one thing. I think the interesting
thing is, I’m not sure if they cannibalize each other,
because I totally agree that these are two different kind
of players. One recreational player, the other is inves-
tors.

TIM LOWRY: Clearly.
MAX RIEGE: Yet the moment where you consider that, let’s say

the person in New York who wants to put a lot of money
into gambling would actually conduct a gambling trans-
action. Also in the US you are directly in criminal terri-
tory. So what Nevada is trying to do is trying to invent
this betting entity, saying this is just an investment. Now
since you are investing in a company that is in Nevada,
this betting entity can place the wager.

I’m not sure how a prosecutor here in the US will
analyze the situation. I mean Nevada can pass a lot of
laws, as you mentioned also with 10th Amendment
issues. You are the experts on US regulations, but the
moment where you have a clear revenue stream from
someone who knows that this money that he’s transfer-
ring to person X, or sports betting entity X, will be then
afterwards used to be placed that on a certain game,
then I think you have a pretty clear stream that the origi-
nal investor is actually betting, and he does it over state
lines and he will face criminal charges.

TIM LOWRY: So if I’m a prosecutor, right? Prosecutors can indict
ham sandwiches, you’ve heard that line over and over.
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Here’s an instance where Nevada state law is dependent
and conditioned upon . . . out of state law is dependent
and conditioned upon applicable state and federal law.
The Federal Law Wire Act, wire communication facili-
ties. No sporting events or contests. We can talk about
the DOJ’s interpretation of sporting event or contest
and DOJ’s interpretation of the Wire Act. One could
argue that, what you are doing, through entity betting, is
an unlawful gambling business transaction that violates
the Wire Act.

We saw a lot of interesting symmetry between the
Unlawful Internet Gaming Enforcement Act when it
came up because, like Nevada, there was a rule of con-
struction that said nothing in that Unlawful Internet
Gaming Enforcement Act can be construed as to violate,
alter, or otherwise differ with existing federal, state or,
tribal law. Now we have an interesting scenario again,
where the solicitations are from Nevada to Atlanta. Then
the use of funds and the flow of funds back and forth
from a regional bank in Atlanta to Nevada. Are we talk-
ing about wire communication facilities on sporting
events or contests? Are we talking about, really, messen-
ger betting? Where I’m just calling up a consultant, a
former construction project estimator who’s got a good
mind on sports betting, a good eye for it, and maybe
he’s built some proprietary technologies, some hard-
ware software solutions, but really I’m going to him with
that. So how is that any different than messenger bet-
ting? That’s the criticism.

MAX RIEGE: I agree, and just to add one more thing. There’s
now one more player that we should talk about, espe-
cially since you mentioned here the Unlawful Internet
Gaming Enforcement Act. These are the bets. If you
want to get your money from New York to Nevada,
unless you really send a messenger with a suitcase full of
cash, you need a bank or some money transaction to get
the money there. US banks have shown to be very reluc-
tant after this law has passed to make these transactions
because they face huge charges as well, criminal areas, as
well after what’s in regulatories.

So I know from a lot of banks who are operating
here who specifically make clear that if you know that
the transaction that you are making to person X will
then be used by person X to engage in gambling, that
they might not make this transfer even though person X
is let’s say, in Nevada, and is gambling there legally
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because they’ll say, “This is like you put the person in
there like an intermediary. For us, it’s a gambling trans-
action and we cannot place that, of course, especially
when it comes to online gaming.”

STEVE FLATOW: So to that point. I didn’t mention in my remarks,
but there are, I think, something like 300 banks licensed
to operate in Nevada. There is exactly one bank, Bank of
Nevada, that has agreed to accept deposits and do busi-
ness with CG Technology. So in addition to the list that
exists that something is going to happen to CG Technol-
ogy, which almost seems inevitable in some ways, if the
Bank of Nevada decides they no longer want to do this,
the business also disappears because you can’t do it with-
out a bank.

ALFRED YEN: Let me chime in here again on what do we think
we’re regulating. If it does take off, and there are eco-
nomic reasons that it might not, but if we hypothetically
assume that internet betting was an investment that peo-
ple really wanted to get into, the state of Nevada is going
to have to ask itself an interesting question. “How do we
regulate the underlying activity?” Do we make it a really
great place for investors? Which means, are we going to
make it relatively easy for them to make money by basi-
cally taking in money off of vacationers? That would
attract capital to the state, and we could run the enter-
prise that way. Or we could say are we willing to run this
enterprise so that it’s really good for vacationers. We
want to try to tamp down the effect that the investors will
have as participants in our gaming market. I mean that’s
some major philosophical question they have to ask
before we can answer, “How we are going to regulate?”

TIM LOWRY: Taxation is an interesting question too. Capital
gains, not taxed at an ordinary income rate differ, you
know, tax rates for capital gain versus ordinary income.
Unlike the German markets, income derived through
gambling proceeds is indeed taxable in the US. So
depending upon whether it’s a portable product,
whether it’s a swap product, what have you, that income
is taxable in the US. Now, capital gains are taxed at dif-
ferent rates. So if I understand, now I am not tax lawyer
typically, but if I understand the transaction correctly,
the win by the pool would be taxed as gambling pro-
ceeds. It’s the win of the gambling bet. Then the return
on capital back to . . . the margin gained would be taxed
as a capital gain. Again, assuming it’s over a year maybe
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the trick is it’s under a year and so therefore, it’s taxes
over income.

ALFRED YEN: Wouldn’t that also have to do with the choice of
vanity by which it is invested into it the funds flow
through tax treatment?

TIM LOWRY: Yes, but the reasons why the states would love entity
betting is because now you’re able to essentially mone-
tize that one trillion and grab taxable revenues from the
otherwise untaxed one trillion-dollar unlawful gaming
spent.

ALFRED YEN: Let me say, I think of the question, “Is it good for
the investors or professionals or is it good for the recrea-
tional?” is something that exists throughout sports gam-
ing. I think the fantasy sports industry has a version of
this too. The way you win in fantasy sports is by having
advanced quantitative benefits that allow you to win in
these big contests over the regular guy that just says,
“Look I think Wes Welker is a good wide receiver.”

It’s very interesting to see that the state regulators
of fantasy gaming have said, “You have to have beginner
only contest. We are going to actually separate the min-
nows from the sharks.” So the only people that get into
these places where the quote “big money” is, are people
who really know they’re getting into it voluntarily.

STEVE FLATOW: I just want to say one more thing, I tend in my busi-
ness and in my background to always put myself in the
shoes of the consumer because that’s the starting and
ending point of every business transaction. So in this
case the consumer is the investor and, if you think about
it, where does the consumer come from? We’ve
described this entity betting as sitting somewhere in the
middle of the universe between gambling and invest-
ment. So typically, you can say that people coming to it
are coming with an investment mindset or a gambling
mindset. If you think about it from their different per-
spectives it’s really very unsatisfying to both parties,
right?

If you’re the guy with the investment perspective,
you’re paying 30% fees. You don’t have to do that in
almost any other investment that we can think of, so
you’re going to shy away from this kind of thing. If you
are coming from a gambling side, you’re doing the gam-
ble because you like to make your own bets and you like
to decide how much you want to bet. You can’t do any of
that in this case. So, in some ways, just as a pure product
on a consumer satisfaction basis, this is designed to be
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unsatisfying to essentially to all consumers. As you think
about all the pros of this—the new opportunity to bet
on sports and all that—my personal opinion is they’re
heavily outweighed by the cons and that eventually this
business is going to collapse of its own weight.

JODI BALSAM: It’s like Nevada passed a law that is a gambling loop-
hole in search of a truck to drive through.

STEVE FLATOW: So this law was passed in two months from introduc-
tion to passage. It was introduced in May or April of
2015 and passed in June, and this is a tremendously
complex subject. It’s like healthcare as we have all talked
about in the last few months. You can’t do it that fast.
You really have to go into all these issues and think
through these things. They clearly didn’t. It gets back to
the question why did they pass this law? What was CG
Technologies role in all that? I think there’s a lot of
interesting subjects here. At the end of the day, they cre-
ated sort of a Rube Goldberg that is unfortunate for a lot
of people because it sort of damns or dooms the whole
notion of creating these betting vehicles that might be
more legitimate and more successful as a business entity.

JODI BALSAM: We’ve run out of time. This is obviously a fascinat-
ing topic. Panelists have done a lot of work to prepare
for today so let’s give them a big round of thanks.


